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CASE8 

ARGUED  AND  DETERMINED 

Cotttt0  of  Common  Plrao 

AND 

IN  HILARY  TERM, 
IN  THB  FIFTH  AND  SIXTH  TEARS  OF  THE  REIGN  OF  GEOROB  IV. 

BEFORE  THE  TWELVE  JUDGES. 

The  King  r.  Henry  Fauntleroy. 

ThF^  prisoner  (a  partner  in  the  hanting  house  of  Messrs.    ^  ^^^^  ^^^^ 
MarsA,  SibbaU,  4r  Co. )  was  tried  and  convicted  before  Mr,  ^^^r  under 
Justice  Park  and  Mr.  Baron  Garrow,  at  the  last  OUBai-  femng  goYem- 
fey  Sessions^  for  forging  and  uttering  a  deed  to  transfer  Serf;*jm?the* 
stock.     The   indictment  contained  eleven   counts,   each  «««ringof»uch 

an  lostnimcntf 

count  setting  out  the  instrument  forged  (a).  The  first  count  knowing  it  to 

be  forged,  is  • 
capital  offence,  nnder  the  statate  2  Geo,  2,  c.  85,  •.  1. 

(c)  Of  which  the  following:  ifl  a  bankers,  my  true  and  lawful  at- 

oopy; — **  Know  all  men  by  these  tornies,  jointly,  and  each  of  them 

presents,  that  I,  Frmn€et  Young,  separately,  for  me,    and  In  my 

of  CkuhuUr,  spinster,  do  make,  name,  and  pa  my  behalf,  to  accept 

eonsdtote  and  Appoint  William  all  such  u;anfifers  as  are,  or  may 

Mmnk,  Sir  Jomef  Sihbald,  Baro-  hereafter  be  made  unto  me  of  any 

net.  Jonmt  Hauy  Stncey,  Henry  interest  or  share  in  the  capital  or 

Fmmaleroy,  and  George  Edward  Joint  stock  of  3  per  cent,  annuitiei, 

OrfAun,,  all   of    Bemen^ireet,  created  by  an  act  of  Purliameat 

VOL.X.  B 


s 


CASES  IN  HILARY  TERM, 


laa^       was  founded  on  the  atatutes  «  C^Q.  2,  c*  26,  s.  1  (a),  and 


The  Kino 
Faumtlerot. 


of  the  25th  year  of  the  rafn  of 
his  majesty  King  George  2,  enti- 
tled, "  An  act  for  converting 
the  several  Annuities  therein 
mentioned,  into  several  Joint 
Stocks  of  Annuities,  transferable 
at  the  Bank  of  England,  to  be 
charged  on  the  Sinking  Fund,"  &c. 
and  by  several  subsequent  acts: 
also,  to  receive  aa4  give  raoeipts 
for  all  dividends  due  and  payable 
for  the  same  for  the  time  being; 
likewise,  to  sell,  assign,,  and  trans- 
fer, all  or  any  part  of  50002.  being 
paft  of  my  said  stock  or  annuities ; 
to  receive  the  consideration  mo- 
ney, and  give  a  receipt  or  receipts 
for  the  same,  and  to  do  all  lawful 
acts  requisite  for  effecting  the  pre- 
mises; hereby  ratifying  and  con- 
firming all  that  my  siud  attornies, 
or  either  of  them,  diall  do  there- 
in, by  virtue  hereof: — ^And,  in  case 
of  my  death,  tlds  letter  of  attor- 
ney,  as  to  all  matters  and  Hangs 
fviuch  after  my  decease  abaH  be 
done  by  my  said  attornies,  or  ei- 
ther of  them,  by  virtue  of,  or  un- 
der colour,  or  in  pursuance  there- 
of, shall,  so  far  as  tiie  Governor 
and  Company  of  the  Bank  of 
England  are  interested  or  con- 
cerned, be  as  binding  on  my  exe- 
cutors and  administrators,  as  the 
same  would  have  been  upon  me  if 
living,  unless  notice  in  writing  of 
my  death  shall  have  been  previ- 
ously given  to  the  said  Governor 
and  Company  by  my  executors  or 
administrators,  or  by  some  person 
ior  nersons  interested  in  tiie  pro^ 
pertjr  to  tvfiich  tills  letter  of  attor- 


ney  refon :  And  unless  such  no- 
tice be  given,  I  hereby  promise 
pmd  engage,  and  bind  myself,  my 
executors,  or  administrators,  to  and 
with  the  «ud  Governor  and  Comr 
pasy  of  the  BMtk  of  J&^lMd^  tiiat 
they,  my  «aid  executors,  or  ad- 
ministrators shall  and  do  allow, 
ratify  and  confirm,  as  good,  va- 
Md  aad  effeetval,  agunst  them, 
and  against  my  estate,  whatsoever 
shall  or  may  be  done  by  my  said 
atlomies,  or  dther  of  them,  after 
my  decease,  so  far  as  the  sud  (Go- 
vernor and  Company  of  the  Bank  of 
England  shall  or  may  be,  in  any 
way  or  manner,  interested  therein. 
In  witness  whereof,  I  have  hereuor 
to  set  my  hand  and  seal,  the  3l8t 
May,  1815. 

Frances  Young,  (L.  S.) 


Sigmd,  smU,  mtd  dtit"^Cha*M   to  Manh» 
"  tthcprawncBof  V  —     -    — 

Jckn  Watmn,  t 

-      \J 


verediattM] 


(a)  By  which  it  is  enacted,  « IM 
if  any  person  shall  falsely  make, 
forge,  or  oounterfdt,  or  cause  or 
procure  to  be  falsely  made,  forged, 
or  counterfeited,  or  mllingly  aet 
or  asnstin  the  false  making,  foi^g* 
ing,  or  counterfeiting,  any  deed, 
will,  testament,  bond,  writing  ob- 
ligatory, bill  of  exchange,  promis- 
sory note  for  payment  of  mo- 
ney, kidonement  or  assignment 
of  any  bill  of  exehaoge,  or  pnK 
miNory  notete  paynottni  of  mi>- 
ney,  or  any  acyittauec  or  oseeip^ 
either  fw  money  w  goodi^  iRWb 
intention  to  defraud  any  penm 
whatsoever,  or  shaUulter  or  iNAr 
Hah  as  true,  any  fiilBe^  hig^ 


IN  THE  PIVTH  AND  SIXTH  YEARS  OF  GEO.  IV. 


81  Geo.  ft  J  c.  SS,  V.  79  (a),  and  charged  the  prisoner  with       ^ft^ 
forging  A  certain  deed.    The  second  eoant  trpon  the  same      The  Kimb 
statutes  changed  him  with  uttering  and  publishing  as  true   FAUMTLfiROY. 
a  eertain  false;  forged  and  counterfeited  deed,  knowing  it 
to  be  false,  forged  and  counterfeited.    The  third  coui^t 
was  framed  on  the  statnfte  4^  Geo.  8,  c.  80,  s.  2  {b),  and 
dtibrged  the  prisoner  with  disposing  of  and  puttiilg  away 
a  eertain  fabe,  forged  and  counterfeited  deed,  knowing  the 
saoRse  to  h&  forged.    These  three  counts  charged  the  of^ 
fence  t»  ha^e  beeii  committed  wil!i  intent  to  defraud  the 


or  ctranterfeited  deed,  mil,  testa- 
aent,  bond,  writing  obUgato* 
ry,  bill  of  exchange,  promissory 
Bate  for  payment  of  money,  in- 
donemcor  or  assqfnmtnt  of  any 
bill  of  exchange  or  promissory 
note  for  payment  of  money,  ac- 
q[Qittance  or  receipt,  either  for  mo- 
ney or  goods,  with  intention  to  de- 
fraud any  penon,  knowing  the 
aame  t»  he  Idse,  forged,  or  coun- 
terfeited, then  every  such  person, 
bdag  thereof  lawfully  convicted, 
aoeoiding  to  the  due  course  of 
law,  shall  be  deemed  guilty  of  fe- 
lony, and  suffer  death  as  a  felon, 
without  benefit  of  clergy.** 

(a)  Which,  after  redting  that 
doubts  might  arise  whether  the 
pnnirimient  inflicted  by  the  2  Geo, 
2,  e.25,  extended  to  the  commis- 
nm  of  the  like  forgeries  with  an 
intCB^on  to  defraud  a  corporation^ 
enacted,  "that  a  perB<hi  forging  or 
publishing  any  deed,  will,  obliga- 
tion, acquittance,  ftc.  &C.,  with  in- 
tent to  defrvnd  any  corporation, 
should  be  deemed  guilty  of  felony, 
without  benefit  of  deigy." 

(i^)  ^wludikisenafcted,  "^  that 
if  aay  pertoa  shall,  after  tiie  pass- 


ing of  that  act,  forge,  counterfeit, 
or  alter  any  bank  note,  bank  bill 
of  exchange,  dividend  warrant, 
or  any  bond  or  obligation  under 
the  common  seal  of  the  Go?emor 
and  Company  of  the  Bank  oi  Eng- 
land, or  any  indorsement  tbereoDi 
or  shall  offer  or  dispose  of  or  put 
away  any  such  forged,  counterfeit, 
or  altered  note,  bill,  dividend  war- 
rant, bond  or  obligation,  or  the 
indorsement  thereon,  or  demand 
the  money  therein  contained,  or 
pretended  to  be  due  ibereon,  or 
any  part  thereof,  of  the  said 
Company,  or  any  their  officers  or 
servants,  knowing  such  note,  bill, 
dividend  warrant,  bond,  or  obli- 
gation, or  the  indorsement  there- 
on, to  be  forged,  counterfeited,  or 
altered,  with  intent  to  defraud  the 
sdd  Governor  and  Company,  or 
their  successors,  or  any  other  per- 
son or  persons,  body  or  bodies  po- 
litick or  corporate  whatsoever, 
every  person  or  persons  so  offend- 
ing, and  being  thereof  convicted  in 
due  form  of  law,  shall  be  deemed 
guilty  of  felony,  and  shall  suffer 
death  as  a  felon,  without  benefit  of 
deigy.* 
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Governor  and  Company  of  the  Bank  of  England.  The 
fourth,  fifth  and  sixth  counts  were  similar  to  the  first, 
second  and  third,  with  the  exception  of  charging  the 
prisoner  with  intent  to  defraud  one  Frances  Young, 
(the  person  whose  name  had  been  forged).  The  .se- 
Tenth,  eighth  and  ninth  counts  were  also  similar  to  the 
first,  second  and  third,  the  ofience  being  laid  with  in- 
tent to  defraud  one  Charles  Flower^  (the  person  to  whom 
the  stock  had  been  sold  by  the  prisoner  under  colour 
of  ithe  forged  power  of  attorney).  The  tenth  and  eleventh 
counts,  which  were  nearly  similar,  were  framed  on  the 
sUtutes  8  Geo.  1,  c.  22,  s.  1,  and  31  Geo.  2,  c.  22,  s. 
*n  {a),  for  forging  and  counterfeiting  a  certain  letter  of 


(a)  The  latter  of  which,  after  re- 
citiDgf  that  doubts  might  arise,  whe- 
ther the  punishment  inflicted  by 
the  8  Geo.  1,  c.  22,  extended  to  the 
commission  of  forgery  and  offences 
in  relation  to  such  capital  stocks 
and  funds  as  had  been  established 
by  the  authority  of  Parliament 
since  the  passing  of  that  act,  enact- 
ed/' tliat  if  any  person  should  forge 
or  counterfeit,  or  procure  to  be 
forged  or  counterfeited,  or  know- 
ingly and  wilfully  act  ur  assist  in 
the  forging  or  counterfeiting  any 
letter  of  attorney,  or  other  autho- 
rity or  instrument,  to  transfer,  as- 
sign, sell,  or  convey  any  share  or 
shares,  or  any  part  of  any  share  or 
shares,  of  or  in  any  capital  stock 
or  funds  of  any  body  or  bodies  po- 
litick or  corporate  established,  or 
which  shall  be  established,  by  any 
act  or  acts  of  Parliament;  or  to 
receive  any  dividend  or  dividends 
attending  any  share  or  shares,  or 
any  part  of  any  share  or  shares,  of. 
Of  Id,  any  such  capital  stock  or 
limds  M  aforesittd;  or  to  receive 
any  aninnty  or  annuities,  in  respect 


whereof  any  proprietor  or  propri- 
etors have  or  shall  have  any  trans- 
ferable share  or  shares  of  or  in  any 
capital  stock  or  stocks  which  now 
are,  or  hereafter  shall  be  establish- 
ed by  any  act  or  acts  of  Parliament, 
in  proportion  to  their  respective 
annuities ;  or  shall  forge  or  coun- 
terfeit, or  procure  to  be  forged 
or  counterfeited,  or  kno\ringly  and 
wilfuUy  act  or  assist  in  the  forging 
or  counterfeiting  any  the  name  or 
names  of  any  of  the  proprietors  of 
any  such  share  or  shares  in  stock, 
or  of  any  the  persons  entitled  to 
any  such  annuity  or  annuities,  di- 
vidend or  dividends,  as  aforesud, 
in  or  to  any  such  pretended  letter 
of  attorney,  instrument,  or  autho- 
rity; or  shall  knowingly  or  fraudu- 
lently demand,  or  endeavour  to 
have,  any  such  share  or  shares  in 
stock,  or  any  part  thereof,  trans- 
ferred, assigned,  sold,  or  conveyed, 
or  such  annuity  or  annuities,  divi- 
dend or  dividends,  or  any  part 
thereof,  to  be  received  by  virtue 
.  of  any  such  coonterfdt  or  foiged 
letter  of  attpniey,  anthority,  or 


TIAKSCV  •JUL  n. 


Mr.  C  Fb.^^  »  «- 

i  die  Cowt  cx;:ji  B^iC«  «■ 
a&ictcu:  tbe  E^  of  ike 
t  a  fcv^!«d  iftitJttMKMt  as 
a  cafHtal  offeace:: — a 
of  goMjiif  lit  stock 
[ctf'tbe  statute  ^  Gea. 
S,  CvSaiy  a»  I*— 'XncooiQCCMHiylKywcvci,  was owf^^fvlfvly aML 
the  piinaermxhvdscttteiice  of  death.  He  aftetvaids 
petitioned  tfceCrowa;  and  hb  case  vas  aigued  in  the  lo^ 
fooB  at  llie  yjm'sai  Bmaty  Wetimuuier^  oo  die  ^4th 
and  £3di  XanmAer,  1824,  before  the  tvehe  Judges:  tlie 
beii^r,  whether  the  instnment  in  question 
rof  the  statute,  2  Geo.  2,  c 
25,  S.K 

Mr.  Bradritk  ibr  the  prisoner. — ^Tbe  question  is,  whe> 
ther  ^i^  power  rf  mUowmejf  as  set  out  on  the  face  of  this 
mdietnienty  and  described  as  a  cfeecf,  fidl  within  the  lan« 
guage  and  meaning  of  the  statute  2  Gm.2,  c.2o?  jFirtI,  a 
power  ofaUormetf  is  not,  in  the  legal  acceptation  of  the 


Bt^orshancysdysnd  de-  offender  were  tlie  tms  snd  kwfid 

edtfiiUy  penonate  any  true  and  owner  thereof,  then,  and  in  erery 

realpro^etors  of  thesud  shares  or  any  such  case,  all  and  every 

in  stock,  annuities  and  dividends,  such  person  and  persons,  beinf 

or  any  of  them,  or  any  pait  there-  thereof  lawfully  convicted  in  due 

of,  aad  thereby  transferring  or  en-  form  of  law,  shall  be  deemed  gull* 

deaTOuring  to  transfer  the  stock,  ty  of  felony,  and  shall  suffer  death 

or  receiving  or  endeavouring  to  as   a  felon,  without   benefit   of 

reedve  the  money,  of  such  true  clergy,** 
and  lawfal  proprietor,  as  if  such 
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^J82^  term,  a  deed;  and  second^,  it  is  not  such  an  inetrumait 
The  Kino  as  falls  within  the  proper  signification  of  the  term  deed,  in 
Favm^Lbroy.  the  statutes  2  Geo. »,  c.  26.  31  Geo.  2,  c.  22,  and  45  Geo.  3 
c.  89.  In  The  King  v.  Wait  {a),  the  indictment  was  fram- 
ed in  terms  similar  to  the  present ;  yet  the  only  question 
raised  was,  as  to  the  competency  of  a  witness ;  and  the  pri- 
soner's counsel  tliere  assumed  that  the  power  forged  was  a 
deed,  in  order  to  support  his  argument;  that,  as  such,  it 
could  only  be  vacated  by  deed;  and  that,  consequently, 
the  witness,  who  was  the  person  whose  name  had  been 
forged,  and  was  therefore  interested,  could  not  be  exa- 
mined without  a  release  by  deed:  and  it  was  not  aeeessary 
for  the  counsel  for  the  Crown  to  contest  this  pwit,  as  tt 
was  sufficient  for  him  to  shew,  that  the  instrument  might 
be  revoked  without  deed*  In  The  King  v.  Ljfon  (6),  this 
question  seems  to  have  been  decided;  but  it  arose  inci- 
dentally; the  principal  point  being,  not  as  to  whether  a 
power  of  attorney,  similar  to  the  present,  were  a  deed  un- 
der the  statute  2  Geo.  2,  c.26,  but,  whether  the  forgery  of 
a  power  of  attorney  to  receive  seamen's  prize-money,  net 
being  in  the  form  prescribed  by  the  statute  45  Oeom  St  c« 
72,  8.  92,  were  a  capital  offence  under  that  statute. 
Whatever,  therefore,  may  have  been  the  decisions  in  tfiese 
two  cases,  if  it  can  be  shewn  that  a  power  of  attorney  is 
not  a  deed,  or  that  it  is  not  such  an  instrument  as  was  con- 
tempUted  by  the  Legislature  in  passing  the  statutes  on 
which  the  present  convictimi  rests^  this  case  must  be  looked 
at,  as  if  the  question  now  arose  for  the  first  tune,  and  must 
be  <:onsidered  as  res  iuiegra.--^ifret,  the  word  deed,  in  its 
legal  and  correct  signification,  means,  an  instrument  in 
vrriting,  signed,  sealed,  and  delivered,  and  it  must  contain 
some  matter  of  contract  or  grapt  on  the  part  of  the  person 
-  by  whom  it  is  executed,     in  Comyne'e  IHgeei  (c),  a  deed  is 


(a)  7  B.  Moore,  473;  S.  C.  ]  (h)  2  RumsU  od  Criolet,  IMS. 

Bing.  121.  («)  Tit  «Fsit,'*(A  1). 
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dtfinad  to  be,  '*  a  writiiig  oontainiiigacontmct,  and  signed, 
sealed  and  delirered  by  thepartjr."  Lord  Coke{a)  says, ''  urn 
faU^  a  deed,  (factum).    TUs  word  (deed),  in  the  un-    FAvuvcnor; 
derstanding  of  the  common  law,  is  an  kislnunent  written 
on  pofchment  or  paper,  wfaereunto  ten  things  are  neces- 
sarily incident ;"  one  of  which  he  states  to  be,  ''^a  thing  to 
be  contracted  far;"  and  he  agam  defines  a  deed  asfol^ 
lovs  (6),  '<  Fmt.fwaham^  AnglM,  a  deed,  and  signifieth  in 
the  eoHttnon  law,  an  instroment  consisting  of  three  things, 
rta*  writing,  sealing,  and  defirery ,  comprehending  a  bargain 
or  contract  between  party  and  party,  man  or  woman.** 
SpehmoM  (e)  says,  ''  FacHm  A  forensibtts  nogtris  dicHur 
mnipium  sofemi^,  quo  Jirmaiur  donuMf  concesnOf  paetuMt 
contractus f"*  and  this  definition  is  adopted  by  Dtffresne,  in 
bis  OloMMorif,  who  refers  to  Spebuan  as  an  authority.     In 
ffiwd'9  InsHiutes  (d),  it  is  kid  down,  that  *'  a  deed,  (fae^ 
tum)f  in  the  nadentanding  of  the  common  law,  is  an  instru* 
ment  written  on  parchment  or  paper,  comprehending  a 
contract  betwixt  party  and  party,  and  that  among  other 
things  necessarily  inddent  to  it,  are  persons  able  to  con» 
tract,  or  be  contracted  with,  by  a  suflScient  name,  and 
a  diiag  to  be  contracted  far.'*    In  CawelFs  Law  Intm- 
preiar (e),  a  deed  is  defined  to  be,  "a  writing,  sealed 
and  ddivered,  to  prove  and   testify  the  agreement  of 
die  partiea  wbose  deed  it  is,  and  consisting  of  three  prin^ 
•dpal  points,  wrUiug,  sealing^  and  delioery.    By  writings 
is  shewed  die  partiea*  names  to  the  deed,  their  dwelling 
^aces,  degrees,  things  granted^  upon  what  consideration, 
die  estate  limited,  the  time  when  granted,  and  whether 
nmidy  ov  i^on  condition,  &e.    S.  Sealing  is  a  farther  tes- 
timony of  their  consents,  as  appears  by  these  words.  In 
mUn$$9  whervnff  &c.  In  ettfrns  rei  iestimamum,  &c,  witfa- 
ont  which  the  deed  is  insufficient.**    And  in  CuumngkamU 

(a)  Co.  Lit.  as  b.  (b)  Id.  171  b.  (c)  Olofls.  tit.  "  Factum." 

(4)  dd  fidltL  »a         (t)  Tit  <<  Fait.'' 
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y^S^  Jl^ow  Dictwnary  {a),  a  deed  is  stated  to  be  an  uiBtrament* 
The  KiKo  written  on  parchment  or  paper,  consisting  of  three  things, 
Faumtlbrot,  t>ix.  writings  sealing  and  deUtery;  and  comprehending  a. 
contract  or  bargain  between  party  and  party.  So,  in 
Tondiris  Law  Dictionary  {b),  ''factuwT  is  defined  to  be  <'  an 
instrument  on  parchment,  or  paper,  but  chiefly  in  parch- 
ment, comprehending  a  contract  or  bargain  between 
party  and  pa)rty ;  or  an  agreement  of  the  parties  there* 
to,  for  the  matters  therein  contained ;  and  it  consists  of 
three  principal  points:  writings  sealing  and  delivery; 
writing,  to  express  the  contents;  sealing,  to  testify  the 
consent  of  the  parties ;  and  delivery,  to  make  it  binding  and 
perfect:'* — and  Termes  de  Ley  is  referred  to  as  an  autho- 
rity in  support  of  that  definition. 

In  short,  all  the  old  authorities  agree  that  a  deed  must 
contain  matter  of  contract  or  of  grant;  a  patoer  of  oHor" 
mey  contains  neither ;  it  neither  conveys,  secures,  nor  re- 
leases any  interest;  it  confers  a  mere  authority  or  power, 
and  is  revocable  without  deed,  by  mere  matter  in  pais; 
whereas,  if  it  were  a  deed,  it  could  only  be  revoked  by 
deed,  on  the  well  known  and  established  rule  that  "nikU 
tarn  conveniens  est  naiurali  nequitati,  quam  unumquodque 
dissolvi  eo  ligamine  quo  ligatum  est.  From  the  earliest 
times,  a  marked  distinction  haa  been  observed  between 
deeds,  or  instruments  of  grant  or  contract  under  seal,  and 
instruments  conferring  a  power :  the  former  have  been  uni- 
formly termed  /acta  or  chartue,  whilst  instruments  of  the 
latter  description  have  been  commonly  styled  literm. 
In  Madoxs  Formulare  AngUcanum  (c),  a  power  to  en- 
feoff, in  'the  fourth  year  of  the  reign  of  Edw.  2d,  is 
termed  Uteris,  while  the  deed  of  feofiinent  to  which  it  re- 
fers, is  styled,  carta,  viz. ''  Attomavi,  et  locomeoposui,  <£- 
'ledum  meum  W.  de  W.  ad  ponendum  H.  L  de  N.  in  sey- 
sinam  Sfc.  secundum  quod  in  quddem  cart4  inter  me  et 

[0)  Tiu  Deed.  (6)  3d  Edit.  4to.  tit  Deed.  (c)  P  347 • 
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priBdieiumH.  I.  inde  facid  et  inderUatd  pknms  ctmlme^      vi^/ 
fur;  ratum  et  gratum  habitura  quicquid  idem  W.  nomine      The  Kma 
meo  inpramiseis  duxerUfaciendmm.    In  cujusrei  tesiimo^    Faumtubrot. 
mum,  has  liCeras  eigillo  meo  signatas^fieri  feci  paienies/' 
In  the  same  book  (a)  is  another  power  of  attorney » dated  12SB, 
in  the  following  words.-  '^  Univereie  ChriHifidelibuM prm-' 
senies  literas  inspeeturisJ" — So  Fleia  (6),  in  treating  of  for- 
gery, says,  **  Crimen  vero  falsi  dicitur^  cum  qmis  accusatus 
Jnerit  quod  sigiUum  regis ^  vel  appeUatus,  quod  sigilium 
domini  sui^  de  cujus  famUid,  fuerii,  falsaverU,  et  bre- 
via  inde  eonsignaverii,  vel  chartam  aUquam  vel  literam 
ad  exhesredationem  domini^  vel  aUerius  damnumf  sic  sigH- 
laveriiJ*    WiUs,  though  signed  and  sealed,  are  not  deeds; 
neither  are  awards,  though  signed  and  sealed ;  and  no  pro^ 
fert  in  curiam  of  an  award  is  necessary ;  Dod  ▼•  Her^ 
beri{e).  A  warrant  of  a  Justice  of  the  Peace,  though  under 
seal,  is  not  a  deed:  nor  is  an  inquisition  taken  by  the  sheriff 
on  a  writ  of  inquiry,  and  returned  under  seal. 

This  distinction  between  deeds  and  writings  sealed,  has 
always  prevailed :  and  from  the  earliest  enactment  against 
forgery  (c^),  it  appears  that  there  are  many  instruments  un« 
der  seal  that  are  not  comprised  within  the  legal  description 
of  deeds;  the  2nd  section  of  that  statute  enacts,  **  that  if 
any  person  shall,  upon  his  own  head  and  imagination,  or  by 
false  conspiracy  and  fraud  with  others,  falsely  forge  or  make 
any  &lse  deed,  charter,  or  writing  seeded^  court  roUt 
or  the  win  of  any  person  in  writing,  &c.  &c.  and  shall 
be  thereof  convicted,  he  shall  be  set  upon  the  pillory 
and  have  both  his  ears  cut  off,  &a:"  and  in  Tavemer*s 
CBse  {e)y  which  was  decided  only  ten  years  after  the  paas- 
*  ing  of  that  statute,  the  forging  the  customary  of  a  manor, 
with  seals  attached  to  it,  purporting  to  be  the  seals  of  the  co- 
pyholders, was  held  to  be  forging  a  writing  sealed^  within  the 
meaning  of  the  act.    The  writ  given  by  the  statute  1  Hon^ 

(a)  P.  346.  (6)  Lib.  \,  c.  22,  p.  32.  (r)  Sty.  469. 

{d)  6  £iis.  c.  14.  («)  Dyer,  322  b. 
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^Jte^  5,  c.  3|  10  flgnml  Iboie  who  forge  And  make  "faum/tiiM 
The  Kma  €<  iiNMeffieiily.''  In  die  Year  Book,  i&Htn.  6  (a),  in  a  writ 
Pavniierot.  ^  Airger  of  ftlte  deeds,  fimnded  on  thia  statute,  the  pkiiiF 
tiff  by  his  writ  alleged,  that  the  defendant  had  forged 
^Uversa  faUa  facia  et  nmmmenia,  and  the  defendant  de- 
Minded  judgment  of  the  count ;  for  diat  such  count  alleged 
that  the  defendant  had  forged  a  certain  deed  of  feofihttol, 
hy  which  one  T.  had  enfeoflbd  certain  persona,  kcs  and 
sdso  m  writing  or  mamment,  by  which  the  said  71  had  made 
one  C.  his  attorney^  to  dehyer  seisin,  &c«y  sothat  theeoimt 
was  not  confonnable  to  the  writ,  for  diat  the  writ  alleged 
ditereafalsa/aeia  et  mtmimenia,  and  the  count  oidy  alleg- 
eA  Ibe  forgery  of  om  deed,  and  Lord  Chief  Justice  Priee&t 
was  of  this  opinion;  and  aItbotq(h  the  ultimate  disposal 
of  this  ease  does  not  appear,  it  is  a  strong  authority  to 
shew  that  the  term  deed  is  not  the  proper  appellation  for 
a  letter  of  attorney:  and  the  insertion  of  the  words 
writing  or  nmmment  in  the  count  may  be  accounted  for  on 
this  principle.  Akhougfa  it  may  be  contended,  that  the 
coyeaant  contained  in  the  present  power  of  attorney 
-amounts  to  a  contract  or  bargain  between  party  and  party, 
yet  rimilar  covenants  have  constantly  been  inserted  in  these 
instramants,  as  appears  from  that  set  out  in  Madaas  of  the 
date  oiEdw.  fid.  Here,  however,  the  power  of  attorney 
does  not  in  effect  contain  that  which  amounts  to  a  legal 
(Covenant;  it  is  altogether  useless,  and  does  not  expreas 
any  more  than  die  law  would  imply  without  it.  The  cha- 
racter of  an  instrument  mnst  be  taken  with  reference  to  its 
purpose;  mere  words  of  covenant  do  not  of  themselves 
make  a  covenant,  and  no  action  oouU  be  maintained  by 
«the  Bank  upon  this  covenant,  as  it  is  one  which,  in  its  na- 
ture, can  never  be  broken*  A  covenant  by  A.  not  to  sue 
J}.,  is  a  release,  and  must  be  pleaded  as  such,  and  the 
•terms  here  used,  though  in  form  a  covenant,  are  nothing 
more  than  a  repetition  of  the  preceding  words  of  authority, 

(•)  P.  37. 
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and  do  net  ^ve  the  instrument  the  legal  efisct  of  a  oore-      -j^f^- 
nant  t  Kinq 

Secondly,  although  the  tenn  deed  might,  at  eonumm   fauntlbrot. 
Ibm,  in  strictneas  con^irehend  a  power  of  attomaji  aliU 
it  waa  not  within  the  intention  of  the  Legislature  in 
paadng  the  statute  2  Geo.  2,  c.  25;  and  that  is  not  oaij  Co 
he  colleeted  from  the  distinction  kid  down  in  the  autho- 
ritiea  Deferred  to,  but  from  the  general  tencw  ofaUthe 
statutes  which  have  been  passed  touching  the  crime  of  fov- 
gefji  and  the  fact  of  there  being  some  statutes  rdatfng  to 
deeds,  and  others  to  powers  of  attorn^,  raises  a  strmig 
picannqption  to  shew  that  the  Legislature  considered  them 
as  distinct  objects  of  petaal  legislation.     Every  statute  . 
ought  to  be  eoDstrued  and  expounded,  not  acoording  to 
the  latter,  hoi  according  to  the  intent  of  Parliament  (a). 
Penal  statutes  must  always  be  eonstrued  strictly,  and  can- 
not be  OEtended  to  other  cases  than  those  intended  by  the 
Legislature,  altfaouj^  they  come  within  the  mischief  con- 
templated>aiidintendedtbbere^Aedied(ft):  soda  caseoutof 
.the  Busdiief  so  intended  to  be  rensedied,  must  be  construed 
to  be  out  of  the  provision,  akhough  it  be  within  the  words 
of  tbestatute  (c).    And  to  cottect  such  an  intent,  the  preanr- 
Ue  and  reason  of  passing  an  act  of  Parliament  must  be  con- 
sidered(<0»    The  i^eamble  of  the  statute  2  Geo.  8,  c  86, 
recites  that  '*  whereas  tSe  widced,  pernicious  and  abomiil- 
able  Crimea  of  forgery,  pequry,  and  subornation  of  perjury, 
have  of  late  time  bera  semudi  practked,  to  the  subversion 
of  oonmoa  truth  Qud  justice,  and  prejudice  of  trade  and 
credit,  that  it  is  necessary,  for  the  more  effiDctual  pve- 
ventiiig  of  such  euormons  offimoes,  to  inflict  a  more  exeas^ 
jdary  punishment  on  such  ofi^udorst  than  fay  the  laws  of 

(«)Cam.Dig.tit.<<Pu-l]aiDeat,''  (<r)  2dlii«t.396|  5  Bani.&AUl 

R.  10 ;  10  Rep.  57  b;  2  RoU.  Abr.  501. 

9]B;  Plowd.  Com.  363, 363.  (rf)  Com.  Wg.  tit-  *'  Pari"'  R. 

(h)  Per  Lord  Kenywn,  in  JeMn-  1 1 ;  PloMrd.  Com.  1 73,  204. 
JM  T.  T^WflUtf ,  4  Terai  R«9^  6$6. 


Fauntlekot. 
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iB^t^        this  realm  can  now  be  done/'    The  statute  then  proceeds 
The  Kino       to  enact,  "  that  if  any  person  shall  forge  or  counterfeit  &c. 
or  shall  utter  or  publish  as  true,  any  false,  forged,  or  coun- 
terfeited deed,  will,  testament,  bond,  &c.  with  intent  to 
defraud  any  person,  knowing  the  same  to  be  false,  forged, 
or  counterfeited,  then  every  such  person  being  thereof  law- 
fully convicted,  shall  suffer  death  as  a  felon,  without  be- 
nefit of  clergy/'  Here,  therefore,  it  is  clear,  that  the  inten- 
tion of  the  Legislature,  as  manifested  in  the  preamble,  was 
to  inflict  a*  more  severe  and  exemplary  punishment  on  per- 
sons who  forged  deeds  than  the  law  had  before  authoris- 
ed; but  such  intent  was  inoperative  as  appUed  to  powers 
of  attorney  for  the  transfer  of  stock;  because  by  a  prior 
statute  (a),  in  the  preamble  of  which  deeds  are  not  men- 
tioned, it  was  made  a  capital  offence  to  forge  a  letter  of 
attorney  {or  the  transfer  of  the  capital  stock  of  Joint  Stock 
Companies.     The  Legislature  could  not,  therefore,  have 
meant  by  the  word  deed  in  the  statute  2  Geo.  2,  d  25,  to 
include  a  letter  of  attorney  ^  against  the  forgery  of  which 
the  8  Geo.  1,  c.  22,  already  contained  a  specific  enactment. 
The  statute  31  Geo.  2,  c.22,  s.78,  after  reciting  that  doubts 
might  arise  whether  the  punishment  inflicted  by  the  sta- 
tute, 2  Geo.  2,  c.  25,  extended  to  the  commission  of  the  se- 
veral species  of  forgery  therein  mentioned  with  intent  to  de- 
fraud any  corporation,  re-enacted  the  latter  statute,  and 
supplied  the  defect;  and  it  is  a  strong  and  almost  convinc- 
ing fact,  that,  by  the  77th  section  of  the  statute  31  Geo. 
2y  the  punishment  imposed  by  8  Geo.  1,  is  extended  ta  the 
-forging  any  letter  of  attorney  relating  to  the  transfer  of  stock 
or  funds  established  or  to  be  established  since  the  passing 
of  the  8  Geo.  1 ;  for  if  it  had  been  the  intention  of  the  Legis- 
lature, that  a  letter  ofaitomey  should  be  comprised  under  the 
term  deed  used  in  the  statute  2  Geo.  2,  c.  25,  and  in  the  78th 
section  of  31  Geo.  2,  c.  22,  this  provision  would  have  been 

(a)  8  Gto,  \i  c.  22. 
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akbgedier  nugatory.  The  77th  section,  therefore,  expressly        t^SUi 
relating  to  letter*  of  attorney  y  and  the  78th  to  deeds ^  incon*       The  Kina 
troTertibly  proves  that  they  were  looked  upon  by  the  Legis-*    pavhtlbsot^ 
latore  as  objects  of  distinct  provisions,  and  that  it  was  never 
intended  that  letters  of  attorney  for  the  transfer  of  stock 
should  be,  as  is  now  supposed,  included  under  the  word 
deed.     It  is  also  clear  that  the  forgeries  of  powers  of  ai^ 
tomey  and  of  deeds  have  invariably  called  for  separate 
enactments,  as  will  appear  on  examination  of  the  various 
statutes  on  this  subject. 

To  say  that  letters  of  attorney  do  not  necessarily  import 
instruments  signed,  sealed,  and  delivered,  but  also  com- 
prehend instruments  simply  under  hand,  which  the  Le- 
gislature intended  to  protect  from  forgery,  is  no  an- 
swer to  the  argiunent;  for,  even  allowing  that  attomies 
may,  for  flome  purposes,  be  appointed  by  mere  writing 
under  hand,  it  is  well  known,  and  must  have  been  within 
the  view  of  the  Legislature,  that  letters  of  attorney  for  the 
transfer  of  stock  as  well  at  the  time  of  the  passing  of  the 
statute  8  Geo.  1,  as  since,  were  and  have  necessarily  been, 
in  compliance  with  the  Bank  regulations,  signed,  sealed, 
and  delivered,  and  it  was  evidently  intended,  by  the  8  Geo. 
1,  and  SI  Geo.  2,  c.  S2,  s.  77,  that  the  forgery  of  such  in- 
struments should  be  prevented. 

By  4  Geo.  3,  c.  S5,  the  charter  of  the  Bank  of  England 
was  continued,  and  the  I5th  section  extended  the  provi- 
sions of  the  statutes  8  Geo.  1,  and  31  Geo.  2,  c.  82,  s.  77, 
to  the  capital  stock  of  bodies  politic  or  corporate  which 
then  were,  or  thereafter  should  be,  established  by  any  act 
of  Parliament ;  and  letters  of  attorney  are  therein  only 
mentioned,  and  not  deeds.  So  also,  the  37  Geo.  3,  c.  122, 
inflicts  the  punishment  of  transportation  on  persons  forg- 
ing the  names  of  attesting  witnesses  to  letters  of  attorney 
for  transferring  government  stocks,  &c.  but  does  not  ex- 
tend to  deeds ;  and  the  45  Geo.  3,  c.  89,  which  consolidates 
the  provisions  of  2  Geo.  2,  c.  25,  and  7  Geo.  2,  c.22,  re- 
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spBctiskg  deeds,  &o<  extends  sueh  provisions  to  every  pert  ef 
Cfreai  BriiOBf  and  does  not  contain  the  words  *'  letters  of 
attorney/'  The  SI  Geo.  2,  c  10,  s.  28,  and  9  Geo.  3,  e«  80^ 
s.  6,  relate  respectively  to  the  forging  of  fetters  of  attorney 
ta  receive  seamen's  wages,  and  to  the  uttering  of  them^ 
The  45  Geo.S,  c.  72,  b.  121,  and  57  Geo.  S,  c.  1S7,  a  4, 
r^«nact)  eonsolidate»  and  extend  the  iwehrisions  of  SI  Geo* 
2,  e.  10,  8. 83,  and  9  Geo.  3,  c.  30,  s.  &,  and  all  of  them  e»- 
I»eesly  treat  of  kitere  qfaitomey,  but  make  no  mentio» 
of  deeds.  The  letters  of  attorney  ,lbr  receiving  seamen's 
wages,  alluded  to  in  these  several  statutes,  are  signed, 
sealed  and  delivered,  Vke  the  present^  and  to  make  the' 
forgery  of  such  instruments  felony  by  express  emaetmetits 
would  have  been  altogether  nugatory  and  fulUe,  if  die 
statute  2  Geo.  2^  c.  25,  had  been  meant  to  include  them 
under  the  general  werd,  deed.  As,,  therefore,  the  fbrgii^, 
of  letters  of  attorney  has-  beea  made  a  matter  of  distinct 
legislation,'  and,  inasmuch  as  enactments  such  as  diose 
reiirred  to  would  have  been  dearly  unnecessary,  if  faMsrr 
qfiMormoj^  were  cenprised  within  the  term  deede,  the  just 
application  of  the  acknowledged  rules  of  construation 
nalusally  leads  to  the  conclusion^  that  the  Legisktiire  couU 
not  ha/re  intended  to  include  leitere  of  aUamey  in  the 
statute  2  Geo.  2,  c.  25.  Unless,  dierefbre,  this  mode  of 
oonstruetion  be  adopted,  in  all  die  statutes  relating  to  this 
Bulijeot,  Ae  Legislature  must  be  deemed  to  have  used  lan<* 
guage  without  a.  distinet  and  definite  meaning,  and  to  hare 
made  enactments  totally  inconsistent  and  at  variance  with 
eaeh  odier.  It  is,  therefi>re,  utterly  impossiUe  that  the 
oflance  set  forth  in  this  indictment  can  be  considered  to 
be  widiin  iho  words  or  intent  of  the^  statutes  on  which 
the  conviction  rests.  Although,  therefore,  a  power  qfai-^ 
/fsnsy  may  be  a  deed,  yet  it  is  not  within  the  meaning  of  the 
statute  on  which  the  prisoner  has  been  convicted;  and 
tlmsefiMo  iiie  uttering  it,  knoiring  it  to  be  forged,  is  not  a 
eapitsl  offence  within  the  terms  of  that  act 
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Ifr.  Seijeint  Batanquet,  fef  the  CromL—The^si  pvo*      JfM^ 
pwHtioii  advanced  on  bdmlf  of  the  priBonerj  that  a  povrar 
of  attorney  signed^  sealed  and  dativered,  is  not  a  deeti,  ia 
altogether  uBtteoaUe;  a  contract  or  bargain  is  not  the 
essence  of  a  deed.    The  definitions  referred  tofirom  l^iA 
Coke,  and  on  which  maay,  if  not  all,  the  subsequent  autho« 
lilies  are  fonnded,  convey  too  limited  a  meaning  of  the 
word  ''deed;**  and  even  that  learned  writer  hkaoself,  in 
numerous  other  passages,  speaks  of  instruments  as  drodf 
which  have  no  lelatien  whatever  to  contracts  between  party 
and  party.    Thust  a  release,  which  does  not  neoessan^. 
svise  out  frf  amatter  of  contract,  must  be  by  deedia);  so 
a  cQnfinn8tion(6).    A  disclaimer  by  deed  ia  not  lowid* 
ed  on  a  contract  (c).    In  Coie  LiUleion{d),  it  is  laid, 
dewiito  **  that  the  authority  to  deliver  seisin  must  be 
by  deed,  for  a  ieiter  qf  aitomejf  is  as  much  as  a  wior-^ 
mnt  of  attorney  by  deed,  for  Hiera  do  sigmfy  sometime 
a  deedf  as  lUera  mcquieUmcim  do  signify  a  deed  of  ae* 
quittance;  and  herewidi  agreeth  Brittim  (e)/'    This  aa«-. 
thocity  aot  only  proves  that  a  c<mtract  is  not  essential 
to  make  a  deed»  but  is  an  answer  to  that  part  of  the  argu- 
ment on  the  alleged  difierenee  of  signification  between  the 
ienns  ehmrta  otfaeU$p  and  liUr4ff  and  which  has  been  so. 
mnch  dwelt  on.    Lord  Coke  also  expressly  says  in  GeA» 
dmd'§  €aae(/),  *'  there  are  but  tbree  things  of  the  es« 
sence  and  substance  of  a  deed,  that  is  to  say,  writing  on. 
pa|ier  or  parchment,  sealing,  and.ddivery.**    So,  in  Roh* 
y§  Ahndgmentig),  it  is  laid  down^  that  there  ought 
ta  be  Ibese  things  to  the  mat;mg  of  a  deed,  that  is  to 
say,  writing,  sealing  and  delivery.    The  whole  of  the 
qootationfirom  SpekMm%^  to  the  definition  of  a  deed,  was 
not  died:  it  is  *'  Factum  ifsnr^mhu  notirie  dioiimr  $erip^. 


(«)  Go.  Litt.  264  b.  {d)  P.  ^a. 

(r)  Id  103  a.  (/)  2  Rep.  5. 

(y)  Tit.  Faitt,  (D). 


16  CASfiS  IN  llILAltY  TGRM, 

-l^fti'  '***  #ofcfiiitf,  quojimmtur  donum,  cancesHo,  pactufn^  cofk" 
The  Kino  /rarf fi^,  ^^hujusmodi;  alias  charia;  et  est  pel  Amflex  vel 
Fauntlbbot..  indentatum ;  hoc  ubi  plures  contrahunt;  illud^  ubi  solus 
quispiam  agtt.  '*  The  latter  part  of  the  sentence^  therefore, 
clearly  refers  to  matters  which  are  not  of  contract.  In 
the  case  cited  from  the  Year  Books,  the  decision  is  not 
given^  but  it  maybe  fairly  collected^  from  the  statement 
of  the  case>  that,  if  the  letter  of  attorney  had  been  alleged 
in  the  count  to  have  been  a  deed,  no  objection  could  have 
been  taken;  or,  in  other  words,  that  the  letter  of  attorney 
iflight  have  beeti  properly  called  a  deed.  In  Tavemer^s  case 
the  only  question  was,  whether  the  forging  of  a  customary  of 
a  manor  was  the  forging  of  a  writing  setUedyFithin  the  5  Elix. 
c.  14;  and  no  question  was  raised  as  to  what  was  or  was 
not  a  deed.  As  to  awards,  all  the  authorities  tend  to  shew 
that  they  are  not  necessarily  deeds,  but  become  so  if  eze* 
cuted  with  the  requisite  formality  of  deeds ;  for  in  Dod  y. 
Herbert,  Lord  Chief  Justice  Olt/n  drew  the  distinction, 
stating,  that  an  arbitrament  might  be  made  without  a 
deed,  and,  if  so,  it  necessarily  follows  that  it  may  be  done  by 
deed;  and  Mr.  Justice  Lawrence,  in  the  case  of  Brown  y. 
Vawser  (a),  expressly  says,  *'  if  an  arbitrator  deliver  an 
award  under  seal  as  a  deed,  it  must  then  have  a  deed 
stamp;  but  that  though  it  were  to  be  by  a  writing  under 
seal,  yet  if  it  were  not  delivered  as  a  deed,  it  was  suiBcient 
if  it  had  the  common  award  stamp.*'  A  licence  may  also 
be  by  deed,  although  there  be  no  contract :  so,  if  a  man 
levy  a  fine  without  a  deed  to  lead  the  uses,  the  uses  would 
result  to  himself,  and  if,  without  contract,  he  declare  the  uses 
to  himself  for  Ufe,  or  to  his  wife  for  life,  remainder  to  his  first 
and  other  sons  in  tail,  such  declaration  in  writing,  seale4 
and  delivered,  would  ex  vi  termini  be  a  deed,  although 
totally  independent  of  anycontract.  If,  therefore,  the  pro- 
position that  a  deed  must  contain  a  contract  or  bargain, 
be  disproved,  it  is  scarcely  necessary  to  advert  to  the  argu- 

(•)  4  But,  686. 
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noits  diat  haTe  been  nrgtd  as  to  the  mtnre  of  the  cove-        j^^ 
nant  expressed  in  this  iurtUHMmt;  vhich  is  by  no  means       iwXxn« 
80  nngatwY  and  mmnpottant  as  has  been  supposed.     It    p^^^^or. 
is  necessary,  in  oidcr  to  bind  the  leprescntatrres  after  the 
death  of  the  party,  and  was  inserted,  after  great  dJbera* 
tion,  with  a  view  to  protect  the  Rmmi  as  to  acts  done  on-  , 
der  a  power,  belbre  diey  oonld  have  notice  of  die  death 
of  the  principal;  ibr,  a  mere  power  ceases  as  a  natter  of 
course  with  the  fife  of  the  grantor. 

Seeomdiy,  it  has  been  insisted  that  althoogfa  the  power  in 
question  may  be  a  deed,  yet  that  it  is  not  such  an  mstnmient 
as  to  fidl  within  die  meaning  of  die  statutes  2  Geo.  £,  c  25 ; 
3iGTO.2,c22;and45Gra.3,  c89.    With  respect  to  the 
former  of  these  statutes,  it  is  quite  dear  that  a  power  of  at- 
torney, signed,  sealed  and  defirered,  is  a  deed  within  the 
contemplation  and  intention  of  the  L^isktore.    It  is  said, 
howcTer,  that  die  8  Geo.  1,  c  22,  had  expressly  included 
diis  species  of  instrument,  and  that,  in  subsequent  acts,  a 
power  of  attorney  is  also  prorided  for,  and,  therefore,  that  it 
could  not  be  bron^t  within  the  meaning  of  2  Geo.  2,  c.  25, 
although  dearly  within  its  language.  It  is  an  established  rule 
of  law,  that  affirmatiTe  words  in  a  statute  do  not  repeal  pro- 
▼isions  in  a  prior  statute  with  which  they  are  consistent ;  and 
all  the  statutes  subsequent  to  2  Geo.  2,  will,  on  examina- 
tion, be  found  to  be  directed  to  remedy  some  particular  mis- 
chief^ and  not  to  contemplate  such  a  distinction  as  is  now 
contended  for.     The  forgery  of  a  power  of  attorney  for 
the  transfer  of  shares  in  the  public  funds,  was  an  of- 
fence not  provided  for  at  the  time  of  passing  the  2  Geo.  2, 
c  25.     The  argument,  therefore,  drawn  from  the  preamble 
of  that  act,  is  groundless.     The  particular  object  of  the 
statute  31  Geo.  2,  c.  22,  s.  77,  was  to  extend  the  provi- 
aions  of  8  Geo.  1,  c.22,  to  capital  stocks  created  subse- 
quendy  to  the  passing  of  that  statute,  and  also  by  s.  78, 
to  extend  the  provisions  of  2  Geo.  2,  c.  25,  s.  1,  to  forgeries 
committed    with   intent  to   defraud  corporatioiis.      The 

VOL.  X.  c 
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v^^tl/       4  G^o.  S,  e.  26,  merely  extends  the  proTisiona  of  8  Geo.  li 
The  Ki^o      c.  22,  and  31  Geo.  2,  c.  22,  to  capital  stocks  for  bodiea  poli« 
Fauhtlsrot.   tic  and  corporate  then  establishedj  or  to  be  established  by 
subsequent  acts.    The  S7  Geo.  S,  c.  122,  does  not  at  all  a& 
feet  the  present  question,  as  it  applies  only  to  the  forging  of 
the  names  of  attesting  witnesses  to  powers  of  attorney.  Ac- 
cording, therefore,  to  the  true  and  legal  construction  of  the 
several  statutes,  the  instrument  in  question  has  been  pro- 
perly described  as  a  deed.    That  it  is  so,  is  demonstrated 
by  the  uniform  usage  and  practice  of  proceeding  against  of- 
fences of  this  nature  under  the  statute  2  Geo.  %  c.  85.    In 
the  case  of  Western,  who  was  conyicted  and  executed  in 
1796,  there  were  two  counts  in  the  indictment  for  forging 
a  deed,  two  for  uttering  it  knowing  it  to  be  forged,  and  two 
for  forging  bl power  of  attorney;  but  in  that  case  there  was 
evidence  of  the  actual  forgery.    In  CoeVe  case,  in  18Q8, 
the  indictment  was  in  the  same  form,  and  there  was  no 
evidence  of  the  actual  forgery;  the 'prisoner  must  there* 
fore  have  been  convicted  on  the  count  for  uttering,    bi 
1804>,  An»  Hurle  was  convicted  and  executed  on  an  in- 
dictment contuning  four  counts,  viz.  two  for  forging,  and 
two  for  uttering  a  forged  deed  knowing  it  to  be  so,  ond^ 
the  statute  31  Geo.  2,  c.  SS,  and  alleging  the  intent  to 
be  to  defraud  the  Governor  and  Company  of  the  Bank  of 
England.  In  1816,  Joseph  Boyee  was  convicted  of  forging 
wd  uttering  a  deed  under  2  Geo.  2,  c.  26,  which  deed  was 
described  in  the  indictment  as  sl  power  of  attorney.    In 
1817,  Mary  4wi  James  was  convicted  under  similar  cir* 
cumstances*  In  The  J^i njf  v.  FFai^,  the  objection  now  taken 
was  not  even  suggested  by  counsel,  or  the  Court,  although 
the  nature  of  the  instrument  was  there  fully  considered. 
[Air.  Justice  Park  referred  to  the  case  of  Sophia  Pringle, 
who  was  executed  in  1787,  under  the  statute  2  Geo.  2, 
c.  26*  for  forging  and  uttering  as  true  a  forged  deed,  pur« 
porting  to  be  a  power  of  attorney].     If  there  had  been  the 
slightest  doubt  as  to  the  propriety  of  these  convictions. 


IN  THE  FIFTH  AXD  SIXTH  TCAKS  OF  GEO.  IT. 

mR  of  whicii  wore  anterior  to  tiie  poaong  of  die  atatnle       >i!!t. 
45  Geo.S,  e.S9,  thai  static  «o«U  have  icmom 
doobte  hj  the  express  awntn  of  <«  powen  of  attorney;* 
hot  the  voida  oaed  in  die  pierioodyhrrktin^  itatnter  are 
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Mr.  ArodMei  in  leply.— The  triK  and  Iq^  definition  of 
a  €hed  firom  the  tine  of  Laid  Cote,  sopported  at  it  b  by 
a  long  series  ofhi^andioritiesy  ooghtnottobequestion- 
edy  heranse  a  few  looae  dkto,  made  widi  no  view  to  die 
defining  of  die  fcyJiBgredienta  of  adeed,  chance  to  be  scat- 
ierodthrangh  varioosparts  of  die  woribofduUleaased  writ- 
er* Bat  smyoaing  Lord  Cote's  definitinn  to  be  inaccmate» 
or  too  narrow,  stiD,  diat  of  Spebmmm  cannot  be  oljected 
to,  widiin  whidi  it  is  impossible  to  inchde  a  ktter  of  at- 
tozney^  The  word  it^usmodi,  in  the  passage  diere  refer- 
red to,  fellowing,  as  it  does,  cfmiam,  eoneesrio,  pactum^ 
ctmiraeimM^  can  only  refer  to  instrnmoits  of  a  similar 
kind;  and  all  these  words  implya  bargain  or  grant  of  some 
interest,  and  therefore  cannot  include  a  power.  So,  as  to 
die  latter  part  of  the  passage,  the  wordo^canonly  be  said 
to  apply  to  the  conreyance  of  an  interest,  and  not  to  the 
granting  of  a  power*  AH  the  instruments  enumerated  on  the 
part  of  the  Crown,  as  releases,  confirmations,  &c.  convey  an 
interest,  although  they  may  not  contain  a  contract;  and  thus 
they  are  stricdy  within  iS|pe/i»aa*s  definition.  The  mere  sign- 
ing^ sealing  and  delivery,  will  not  constitute  a  deed.  There 
must  be,  besides  these  formalities,  apt  words  and  apt  sub- 
ject matter.  The  case  from  the  Year-books  was  cited  to 
shew  that  it  was  there  considered  doubtful  whether  a  letter 
of  attorney  could  be  pleaded  as  a  deed;  and  in  the  Table, 
the  case  is  thus  referred  to :  "  (a)  Brief e  tuppoeeforg  de  di^ 
verefaiieM  et  muniments f  et  count  d'un  fayi  et  escript  per 
que  Uuery  doii  estefaU  pur  oHume  et  male — quere.   And 

(«)  Le  Table,  Forger  de  Faits. 
c2 
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1^"^'  J^ooke  in  liis  Abridgment  (o),  states  the  case  thus: 
Hie  Kino  "  Le  brefe  fuit  diversa  falsa  facta  et  munimenta,  et  le 
Pavntlerot.  count  fuit  de  un  fait  defeffetnent  et  un  lettre  d^ attorney f 
et  ideo  optima  opinio  que  le  count  abatera  pur  ce  que 
fiest  garr  per  le  county'  8fc.  The  case  of  Brown  v. 
Vawser  {b)  only  decided,  that  an  award  not  delivered  as 
a  deed,  does  not  require  a  deed  stamp.  The  argument, 
that  deeds  and  letters  of  attorney  are  considered  as  distinct 
instruments,  is  strongly  supported  by  the  stamp  acts,  which, 
throughout,  class  them  under  separate  heads,  and  subject 
them  to  different  regulations  and. to  different  duties;  and 
the  instrument  in  question  had  not  and  could  not  have  had 
a  deed  stamp,  and  yet  it  is  described  on  the  record  as  a  deed. 
That  the  covenant  contained  in  the  power  in  question,  was 
not  a  contract,  on  which  an  action  could  be  maintained, 
but  that  it  might  be  pleaded  as  a  release,  in  order  to  pre- 
vent circuity  of  action,  is  clearly  proved  by  the  cases  of 
DeuxY.  Jeffreys  (c),  Hodges  v.  Smith  (d),  Ayliffv.  Scrim- 
sheire  (e),  and  the  opinion  of  Mr.  Justice  BuUer  in  Smith 
V,  Mapleback  (/),  where  he  said — **  In  doubtful  cases, 
where  the  parties  express  themselves  inaccurately,  the 
Courts  will  expound  their  contracts  according  to  their  in- 
tention; and  it  is  a  maxim  in  law  so  to  judge  of  contracts 
as  to  prevent  a  multiplicity  of  actions;  and  it  is  on  that 
ground  that  the  Courts  have  construed  express  words  of 
covenant  into  a  release:  as,  supposing  the  obligee  of  a 
bond  covenanted  that  he  would  not  sue  on  it,  the  Courts 
say  that  shall  operate  as  a  release;  for  if  it  operated  only 
as  a  covenant,  it  would  produce  two  actions." 

The  Judges  afterwards  made  their  report  to  his  Majesty 
in  council ;  and  the  prisoner  was  executed. 

(«)  Tit. «  Forger  de  Faits,"  pi.  7-         (rf)  Cro.  Eli*.  623. 

(6)  4  East,  684.  (e)  1  Show.  46. 

(c)  Cro.  Eliz.  362.  (/)  1  Term  Rep.  446. 


IN  THE  FIFTH  AMD  SIXTH  YEARS  OF  0£0«  IV.  ^1' 

Galley  r.  Barrington  and  Others. 

1  HE  foDowing  case  was  sent,  by  the  direction  of  his  Ho-    By  a  marmge 
nor  the  Vice  Chancellor,  for  the  opinion  of  the  Judges  ^Sltero^iiSt- 

Of  this  Coort: —  tedtotheuieof 

J.  0.i3»rUfe, 
remainder  to 

*'  Bj  indentures  of  lease  and  release,  bearing  date  respec-  ^  ,oa  of  /.  o, 

tively  the  22nd  and  23rd  Matf,  1738,  being  the  settle-  ?^;j^^^;jf^ 

ment  made  upon  the  marriage  of  John  GiMey  and  Ann  and  for  default 

his  wife,  both  deceased,  (the  release  being  of  four  parts,  theuseoftheae- 

and  made  between  Tamar  Galley,  widow,  Daniel  Galley  ^^r' iS^if'Jf 

and  Ellen  his  wife,  and  John  Galley,  son  and  heir  appa-  ^*  upon  A.  5. 

rent  of  Daniel  Galley  of  the  first  part ;  Thomas  Podmore  succcsdveiy, 

of  the  second ;  Moses  Steele  of  the  third ;  and  Ann  Steele,  "  SSfority  o^ 

spinster,  daughter  oi Moses  Steele,  of  the  fourth  part:— it  ^J^\^ 

was  witnessed,  that  in  consideration  of  a  marriage  then  m^ottheir 

shortly  to  be  had  and  solemnized  between  John  Galley  „ia  for  defauiT 

and  Ann  Steele,  and  of  a  competent  portion  of  the  said  ^*^*|jj*^* 

Ann  Steele,  accruing  to  the  said  John  Galley,  they,  Tamar  a.s.  should  be 

Galley,  Daniel  Galley  and  EUenhis  wife,  and  John  Gal-  atthetimeofhis 

ley,  did,  and   each  and  every  of  them  did  grant,  re-  Jl^*/ J?  p.^^^. 

lease  and  confirm  unto  Thomas  Podmore,  his  heirs  and  as-  tii-^-  s.  should 

^   .       ^     ,.  ,  .      ^,       *»  deUvered,  in 

Signs,  a  certam  messuage  or  tenement  m  ArcUd  m  the  trust  for  after- 
county  of  Chester,  and  certain  lands,   tenements,   mes-  or  diUd- 
suages,  hereditaments  and  premises   therein  particular-  '"*•  *°h  diUd 
ized,  being  the  messuage  or  tenement,  lands  and  tithes  or  children 

should  be  a  son 
in   question:    To  hold  the  same  unto  the  said  Thomas  or  sons,  to  the 

Podmore,  hfa  heirs  and  assigns,   to  the  use  of  Moses  born  s!m  and*'" 
Steele,  his'  executors,    administrators   and  assiims,   for  wns  severally 

,  and  successively,. 

a  term  of  ninety-nine  years,  upon  certain  trusts,  which  as  they  should 
have  long  since  determined;  with  remainder  to  the  use  of  birth, and  the ° 
John  Galley  and  his  assigns  for  life,  without  impeachment  Jbe'bS'^l^d 
of  waste;  with  remainder  to  Thomas  Podmore  in  trust  to  bodies  of  such 
preserve  the  contingent  remainders;  with  remainder  to  the  and  sons.— 

Held^  that  the 
eldest  son  of 
/.  (7.,  the  settlor,  took  an  e&tate  tail  under  the  above  limitations. 
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1825.^  use  of  Moses  Steele^  his  executors^  administrators  and  as- 
signsy  for  a  term  of  ninety-nine  years^  upon  certain  trustsi 
which  have  also  ceased  and  determined ;  and  subject  there- 
to^ to  the  said  Moses  Steele^  his  executorsi  &c.  for  a  term 
of  two  hundred  year's,  upon  trust,  to  raise  the  sum  of  200/. 
for  the  younger  children  of  the  said  marriage,  and  which 
has  also  determined;  and  subject  thereto,  to  the  use  of 
the  first  son  of  the  body  of  John  GaUey  upon  the  body  of 
the  said  Ann  Steele^  his  intended  wife,  lawfully  to  be  be- 
gotten, and  for  default  oisuch  issue,  then  to  the  use  and 
behoof  of  the  second,  third,  fourth,  fifths  and  all  and  every 
other  the  son  and  sons  of  John  Galley,  on  the  body  of 
Ann  Steele,  lawfiilly  to  be  begotten,  severally  and  succes- 
sively, one  after  another,  in  order  and  course  as  they  shall 
be  in  seniority  of  age  and  priority  of  birth,  and  of  the  seve-^ 
ral  heirs  male  of  their  several  and  respective  bodies  law- 
fully to  be  begotten;  the  elder  of  such  sons,  and  the  heirs 
male  of  his  body,  being  always  preferred  before  the  young- 
er, and  the  heirs  male  of  his  and  their  body  and  bodies*  And 
for  default  of  such  issue,  then  in  case  Ann  Steele  should  hap- 
pen to  be  enceinte  with  child  or  children  by  John  GcMey  at 
the  time  of  his  death,  then  to  the  use  of  Thomas  Podmare 
and  his  heirs,  until  Ann  Steele  should  be  of  such  child  or 
children  deUvered,  or  die,  in  trust  for  such  after-bom 
child  or  children;  and  if  such  after-bom  child  or  children 
should  happen  to  be  a  son  or  sons,  then  to  the  use  of  such 
after-bom  son  and  sons  severally  and  successively  as  they 
should  be  in  priority  of  birth,  and  the  heirs  mcUe  of  the 
body  and  bodies  of  such  after-born  son  and  sons,  the 
elder,  and  the  heirs  male  of  his  body,  being  preferred  be- 
fore the  younger  of  them,  and  the  heirs  male  of  bis  and 
their  body  and  bodies ;  and  for  de&ult  of  such  issue,  with 
remainder  to  the  use  of  all  and  every  the  daughters  and 
daughter  of  John  GaUey  upon  the  body  of  Ann  Steele^ 
lawftilly  to  be  begotten,  and  their  several  and  respective 
heirs,  share  and  share  alike ;  and  for  4efault  of  such  issue. 


Mr. 

lorscaturofi 
to  the  fine  m  oTJUht  CWby, 
Ae  mtaat  of  the  p«tie>  to  dieei  Hlft  t  idigh  be,  ao  e  itrti 
rf  iBheritonee  en  peH  or  be  CQHfcjred  vMler  a  deed,  vrieM 

jeetkn  k  not  cured  by  tonemg  it  e  Jtp  or  omIiimi  in  the 

bjr  deed,  and  not  one  defiie;  and  in  Lord  JPi^fcf  aid  J!t4- 
ton'«  caae(e),  where  diere  was  a  grant  of  estofei»  to  A, 
to  be  burnt  in  his  boose,  and  diat  B.  and  kU  Aeirt  might 
take  them  ateeitain  times  of  die  jear: — itwasadjadged,diat^ 
this  was  bat  an  estate  for  the  life  of  iL,  because  the  wotd 
**  faein''  WM  not  in  the  giant  itsdf,  akhoQgh  it  was  in  the 
seqpid  of  die  deed: — and  diere  b  no  dirtinetion  between  a 
deed  to  nses,  and  a  common  hw  conveyance  in  ttus  re- 
spect; for  in  Abrakamw.  7^gf  (i),  it  was  held,thatak 
dMNigh  an  estate  was  limited  by  way  of  use,  it  difiered  not 
from  other  gifts  by  deed,  and  should,  not  have  any  other 
ccmstmction.    Although  in  I^eigk  t.  Brace  (c)  it  was  held 

(«>  1  Leon.  2.  « (»)  Gra  Blis.  478.  (e)  Gwtk  3421. 
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v£^^.  that  a  conveyance  by  way  of  use  should  be  construed  like 
Galley  a  ^iJi^  ^(g^  according  to  the  intention  of  the  parties,  yet  in. 
Barrinoton.  Tapner  d.  Peckham  v,  Merloit^Tiuorii  Chief  Justice  Wil- 
lesy  in  delivering  the  judgment. of  the  Court,  said  (a),  '*  As. 
to.what  was  insisted  upon/ that  a  conyeyance  tonuses  is  to. 
be  construed  as  a  will,,  and  in  a  different  manner  from 
other  conveyances,  we  are  all  clearly  of.  a  contrary  opin- 
ion. For»  since  the.  statute  of  Uises^  an  use  is,  turned  in- 
to a,  legal  estate  to  all  intents  and  purposes ;  it  must  be 
conveyed  exactly  in  the  same  manner,  and  by  the.  same, 
words ;  and  if  it  were  otherwise,  as  most  conveyances  are  now 
made  by  the  way  of  use,  endless  confusion  would  ensue.'* 
And  in  treating  of  .  the  Case  of  Leigh  y.  Brace  his  Loirdship 
said,  that  it.  was  more  largely  and  particularly  reported  in 
5.il/ocfem(6),  where  not  one  word  was  said  of  any  differ- 
ence between  a  conveyance  by  way  of,  use,  and  any  other, 
conyeyance ;  and  that  if.  it  had  been  as  Carthew  had  re-< 
ported  it,  yet  it  was  a  single  case,  contrary  to  reason  and. 
common  experience ;  and  such  a  determination  would  make 
such  a  confusion  in  all  the  property  of  the  people  of  this 
kingdom,  that  he  should  have  no  regard  to  it,  but  thought 
that  the  contrary  ought  to  be  declared  to  be  law.  In  Doe. 
d.  Mussell  V.  Morgan 9  Lord  Kenyon  said  (c),  /^  certain 
technical  expressions  were  formerly  adopted  for  the  crea- 
tion of  particular  estates;  and  those  being  well  under- 
stood, it  seldom  happens  that  others  less  definite  are  sub-; 
stituted  in  their  room.  Soon  after  the  statute  of  U9e8>  aix 
attempt  was. made  to  introduce  a  different  construction. oir 
deeds. to  uses  from. that  which  was  put  on  common  law 
conveyances;  but  that  attempt  failed  of  success;  and  the 
same  rule  of  construction  applies  to  both«"  And  again,  in 
Alpass  V.  WatkinSy  his  Lordship  said  {d)j  ^'  a  deed  to  uses 
must.be  construed  like  a  common  law  conveyance."    la 

(a)  Willes,  180.  (c)  3  Term  Rep.  765. 

{K  Page  266.  {d  )  8  Term  Rep.  519.  . 


IK  THE  FlfTH  AKD  SDTTH  TEAKS  OF  OBO.  IT.  ^ 


Gomgk  T.  Howard,  Mr.  Justice  Ooir  aid(a),  *'  A  naii  Jj^ 
devises  Bladt  Acre  to  his  ddest  sod,  to  him  sod  his  Gallkt 
heirs,  and  Wkite  Acre  to  lus  jounger  son,  onittiiig  these  E^mftUttTos. 
words,  "  to  him  and  to  his  heirs;"  this  omisMnn  is  in  hw  as 
a  direct  negation,  diat  he  should  not  have  it  in  the  same 
manner  as  the  other  had  JKfaet  Aere.^  It  therefiue  fel- 
lows, that  no  estate  of  inheritance  csn  pass  under  a  deed, 
or  even  by  will,  unless  words  of  inheritance  be  used  by 
the  grsntor  or  devisor;  and  here  the  limitation  is  "  to  the 
use  of  the  first  son  of  JoA»  Gattetf  on  Amm  jSfeefehis  wife, 
lawfeDy  tobeb^otten;  and  fer  de&nlt  of  ««dk  issue,  then 
totheuse  of  the  second,  third  and  <»thersons  ofJokm  Gottey^ 
severaUj  and  successirdy,  and  the  seversl  hdrs  male  of 
their  l>odies."  There  are  no  words  of  inheritance  which 
can  extend  to  the  first  son;  and  if  so,  he  can  only  take 
an  estate  fer  life,  although  estates  of  inheritance  are 
limited  to  the  second  and  other  sons.  The  words  **  fer 
de&ult  of  such  issue,"  can  only  apply  to  the  first  son,  as 
there  is  no  other  antecedent  to  which  the  word  emeh  can 
refer:  and  in  Hay  t.  The  Earl  of  Coventry  (6),  where  an 
estate  was  limited  by  will  to  A.  for  life,  remainder  to  his 
first  and  other  sons  in  tail  male,  .remainder  "  to  the  use  of 
all  and  every  the  daughters,  &c« ,  as  tenants  in  common ;  and 
in  default  of  sueh  issue  to  the  use  of  the  right  heirs  of  the 
devisor;**  it  was  held,  that  after  the  death  o{  A^  without 
any  son,  an  only,  daughter  took  only  an  estate  for  life. 
There  the  case  of  Evans  d.  Brooke  v.  Asiley{c),  was  relied 
on,  where  an  estate  in  tail  male  was  expressly  limited  to  the 
three  first  sons  of  the  devisor's  sister,  and  in  drfauU  of 
such, issue  to  every  son,  &c.,  it  was  held,  that  the  fourth 
son  took  the  same  estate  as  the  three  others,  in  order  to 
effectuate  the  devisor's  general  intent,  but  Lord  Kenyon 
observed,  that  there,  the  estate  was  limited  in  formal 
terms  to, the  three  first  sons  of  the  devisor's  sister,  and  to 

(a>3  Bul8t^l27.  (b)  3  Term  Rep.  83.  (c)  3  Burr  1570. 
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the  heirs  of  their  bodies ;  and  in  the  limitation  to  the  fourth 
^^"■*  son,  these  words  were  omitted;  but  afterwards,  when 
BAaaiNGTOK.  the  devisor  was  directing  what  was  to  be  done  in  confor* 
mity  to  his  will,  he  took  it  for  granted  that  an  estate  of  in- 
heritance was  given  to  the  fourth  son;  for  he  directed  the 
sons  of  that  fourth  son  to  take  his  name  and  amis.  And 
his  Lordship  further  said,  that  the  case  before  hiia  was 
precisely  similar  to  that  of  Detm  d.  Briddony.  P4Mge(a), 
where  the  words  were,  (after  a  devise  to  &  Nash,  son  of 
ST.  and  M.  Nash,  for  life,  remainder  to  trustees  to  preserve 
contingent  remainders^  remainder  to  the  first  and  other  sons, 
of  f.  2Vi0«&,  and  the  heirs  male  of  his  and  their  bodies  respec- 
tively), **  and  for  de&ult  of  such  issue,  then  to  the  use  of  all 
and  every  the  daughter  and  daughters  of  the  said  T.  Nash,. 
on  the  body  of  the  said  M.  his  wife  begotten  and  to  be 
begotten,  and  for  default  qfsueh  issue,  to  the  use  of  the 
right  heirs  of  the  said  T.  Nash  for  ever:'* — ^the  Court  held, 
that  sufficient  did  not  appear  on  the  fiice  of  the  will  to 
warrant  them  in  saying,  that  an  estate  of  inheritance  was 
given  to  the  daughter :  that,  if  it  were  left  to  conjecture,, 
they  might  suppose  that  some  mistake  had  been  made  in 
the  limitation ;  but  they  could  not  determine  on  c<Hijee- 
ture,  nor  put  that  in  the  devisor's  mouth  which  he  had 
not  said.  In  Ihe  d.  Comberbach  v.  Perryn  (ft),  where  aa 
estate  was  devised  to  JB.,  die  wife  of  A.,  for  life,  remainder 
to  trustees  to  preserve  contingent  remainders,  ranainder 
to  the  children  of  A.  and  B.  and  their  heirs  far  ever,  to  be 
divided  among  them  equally,  and  if  but  one  child,  to  such 
only  child,  and  his  or  her  heirs  for  ever,  and  fot  default  qfsueh 
issue,  remainder  over: — ^it  was  held,  that  the  w(Mrds  ^*for  de- 
faiuU  ofsuchissue;'  meant,  ''  for  default  of  such  children." 
Ahhoi^h  in  Evans  y.  Astley,  Mr.  Justice  Wilmat  8aid(e), 
that "  for  want  of  such  issue,  means  for  want  of  heirs  male 
of  die  body,  and  that  this  is  tibe  true  construction;"  yet 

(«)  3  Tenn  Rq>.  87,  n.       {b)  3  Teirm  Rep.  484.       (c)  7  Bum  1582. 
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tkere  tile  laoon  of  tke  cue  required  it,»tiMre«ms  a  lo^      .M^ 

word  JwA  aught  be  appfied.  Bcades»thatwMtkeGMeur 
a  vikuid  not  ofadeed^and  thcnCmdbliigvdMlde  fioM 
ttiepreaoii.  So,'mI^d.Wiaur.MmHm(m\hwmib^ 
tenured  that  tiie  voids,  to  the  me  oTalaidcvay  die  ddd 
I  eqpiallj,  diare  aid  Aaie  aEke,  if 
Bfli  BO%  aa  le^^K  veb* 
tonchcdfjchild^hBar 
i  iv  crer,  dioold  be  uMMlmed  eo  aa 
iDcraaleaiicalaleiB  fee  in  al  tbe  chadrcu,  the  vatdt^ 
'  hiiorberheii<*briB«allo«cdtoQpenteM  wHdsafE- 
■hatioB  OD  al  tbe  imeedii«  wHds  io  the  I 
dAwogbm  OtaWT.  Ai9lA(»),  kwas heUtfaatal 
ioadeea*  to  tfaeiieeofif.ferIife,  witbranndcr  tothe 
JkwiMmcfOehodg^A.,  kwfa%  mnm^  tmljm  db- 
/adSr  i^ndl  MMe,  to  the  Meond,  thiitd,  and  other  eoH  af 

qfrnttattd  eaefjf  jadk  som  mmd  mmM  rapeetwdf  itBab^, 
gSfescatate  in  imU  male  to  diefint  mmatji^z  jctift 
vaspkmto  doMnHatm,  ao  die  free  aftkel 
dial  it  was  the  intent  of  the  parties,  duit 
should  be  Snted  to  die  cldeat  son.  Butdieinlaitdidaot 
lestonthefintcaqmsBMNis;  as  the  odicr  part  of  the  deed, 
lespeedngdie  trusts  snd  other  fifldtatiaH^  referred  toss 
estste  tafl  in  the  fint  son  of  die  settlor,  ss  die  BMlsiaw 
was  to  the  several  hefarsuisle  of  the  body  and  bodies  of  al 
end  every  such  son  and  sons  respeetivdy  issniiig.  Here^ 
however,  there  is  no  finitation  to  the  first  son,  so  as  to  gire 
him  sn  estate  tail,  sa  die  rdativcs  Osy  and  tfdr,  m. '<  in 
Older  and  course  ss  lAey  diall  be  m  seniarity  ofageand 
IHTiorily  ofbirdi,  andofthe  several  heirs  male  of  liear  so- 
vend  and  respective  bodies,"  can  only  idnte  to  die  i 
sadodiersons;  snd whatever iaqpGcatioQvay  be  i 
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£5?£l/  a  wili,  in  favour  of  the  intention  of  the  testator,  the  Court 
will  not  give  an  estate  tail,  by  implication,  under  a  deed,  as 
no  latitude  of  construction,  or  conjecture  as  to  intent,  can  be 
allowed  in  an  instrument  of  the  latter  description,  beyond 
die  precise  meaning  which  the  particular  words  used  in 
the  limitation  import. 

Mr.  Serjeant  Peake,  contra. — ^The  case  of  (koeny.  Smyth 
is  expressly  in  point,  and  decisive  of  the  present,  and 
there  can  be  no  doubt  but  that  it  was  the  intention  of  the 
settlor  that  an  estate  tail  should  be  limited  to  his  eldest  as 
well  as  his  other  sons,  although  by  some  sUp  or  blunder 
the  usual  words  are  omitted ;  if  the  words,  ^*  and  in  default 
of  issue,"  or  "  his  heirs,"  had  been  added,  all  possible 
doubt  would  have  been  removed.  It  is  a  well  known  and 
established  principle,  that  where  the  intent  of  the  parties, 
to  a  deed  to  uses,  can  be  clearly  collected  from  the  deed, 
itself,  the  instrument  shall  be  so  construed  .as  to  effectuate 
that  mtent.  So,  in  deeds  which  are  obscure,  if  the  Court 
can  see  on  the  face  of  the  whole  of  the  instrument  taken 
together,  that  the  intention  of  the  grantor  or  settlor  is  dif- 
ferent from  what  it  appears  to  be  if  part  only  be  i«ad,  the 
Court  will  look  at  the  four  comers  of  the  deed,  and  con«- 
strue  it  accordingly ;  as  in  the  case  of  a  covenant  for  title, 
or  quiet  enjojnnent,  which,  if  taken  per  se,  might  be  ex^ 
press  against  all  persons  and  all  acts,  but  which  might  be 
restrained  by  a  subsequent  covenant  to  the  act  of  the  par^ 
ty  himself;  and  although  it  might  be  declared  oa  as  a 
general  and  unquaHfied  covenant,  and  against  the  acts  of 
all  the  world,  yet  if  coupled  with  other  restraining  cove- 
nants, it  must  be  confined  to  the  acts  of  the  covenantor 
alone ;  and  here,  enough  appears  on  the  face  of  the  deed 
to  inform  the  Court  of  the  intention  of  the  settlor.  In 
Doe  d.  fVilUs  y.  Martin^  where  a  question  arose  on 
a  marriage  settlement,  the  Court  held,  that  the  words 
"  his  or  her  heirs,"  might,  considering  the  whole  of  the 
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tenoBof  thedeed,  andtfaemunfestintenlioaofdiepaitBK, 
act  as  words  of  fimitatioD  oo  all  the  preeeding  voids  in 
the  sentence,  and  thnt  l>y  potting  certain  stops,  or  oai^g 
a  parenthesis,  they  *iiiigfat  be  taken  to  appfy  to  the  hcin 
of  all  the  chikben,  although  the  woids  in  the  deed  wcfe 
''to  dienseof  all  and  every  the  diild  or  diildfcn,  equal- 
ly, share  and  share  aEke,  to  hold  the  same,  if  more  than 
one,  as  tenants  in  common,  and  not  as  joint  tenants,  and 
if  bat  one  child,  then  to  soch  o«/jr  cktU,  Ats  or  Arrhdrs  or 
assignsfor  ever;"  and  the  Cooitconstmed  these  words  thus, 
m.  "to the  useof all  and erery  the  child (HTchildieneqaaDy, 
share  and  share  alike,  his  or  her  heirs  or  assigns  for  erer.* 
So  here,  it  is  qoite  dear,  that  the  settlor  intended  that  die 
estate  shgnld  go  in  snocesaion  firom  his  ddest  son  and  Im 
heirs  nude,  to  his  second,  third,  and  fourth,  &c:  and  in 
Hay  Y.  The  Earl  of  Caceniry,  Lord  IT^mjfon  said  (a),  that 
the  role  adopted  by  Lord  Hale  in  determining  a  question 
of  this  nature,  was  ''  noseiiur  a  socUs  /*  and  in  Lady  Dacre 
r.  Dae  in  error  (i),  his  Lordship  again  adopted  that  rule 
asapphcable  to  the  construction  of  wills:  viz.  that  one 
clause  or  provision  must  be  construed  with  reference  to 
others  which  may  be  found  in  the  same  instrument,  and 
from  which  a  meaning  may  be  given  to  the  whole:  and  if 
the  argument  for  the  plaintiff  in  the  construction  of  this  deed 
were  to  prevail,  if  the  settlor  had  no  child  living  at  the 
time  of  his  death,  but  one  were  bom  the  day  after  bis  de- 
cease, he  would  take  an  estate  tail,  whereas,  if  bom  in  his 
life-time,  such  chOd  would  only  take  an  estate  for  life. 
The  words  in  the  limitation  being,  "  to  the  use  of  the  se- 
cond, third,  and  other  sons,  and  the  several  heirs  of  their 
bodies,  it  may  be  difficult  to  say,  that  they  refer  to  the 
first  or  eldest  son;  but  the  concluding  words,  f)f«.  ''the 
elder  of  such  sons,  and  the  heirs  male  of  his  body,  being 
always  preferred  before  the  younger,"  are  referrible  to  all 

(«)  9  Term  Rep.  87.  (&)  8  Term  Rep.  116. 
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the  sons ;  and  although  the  word  mch  generally  refers  to 
the  last  antecedent,  yet  it  is  not  necessarily  confined  to  it, 
Barjunotok.    And  more  particularly  so,  where  the  whole  of  the  deed 
shewB  a  contrary  intent;  and  the  case  of  Owen  y.  Smyth 
warrants  this  construction:  and  Lord  Chief  Justice  Eyre 
there  said,  ^  that  it  was  the  intent  of  the  parties,  that  an 
estate  tail  should  be  limited  to  the  eldest  son,  and  that  no 
man   could  read  the  deed  without  seeing  such  intent, 
although,  by  some  strange  blunder,  the  usual  wordb  were 
omitted."    That  is  directly  applicable  to  the  present  case, 
ibr  the  word  9uchj  at  &e  commencement  of  the  clause,  is 
wholly  inconsistent  with  the  other  terms  of  the  settlement, 
which  was  finamed  hi  precisely  the  same  terms  as  that  in 
ihven  y.  Smyth.     In  Evans  y«  Astiey^  there  was  a  deyise 
to  the  three  sons  of  CL  Z>.  soccessiyely,  hi  tail  male,  re- 
mainder to  eyery  son  and  sons  of  the  said  C  D.,  which 
should  be  begotten  on  the  body  of  Sarah,  his  wife,  and 
for  want  of  such  issue,  to  W.  H.  &c.,  with  a  proyiso,  that 
lihe  deyisees  and  their  descendants  should  take  the  surname 
And  arms  of  the  testator ;  and  it  was  resolyed  that  the 
After-born  sons  tocJc  seyeral  estates  in  tiul  male  in  succes- 
sion, as  the  words  **  for  wjmt  of  such  issue,"  must  be  con- 
strued, for  want  of  heirs  male  of  the  body,  in  order  to  ef- 
fectuate  the   general    intent  of  the   deyisor:    and    the 
ground  of  that  deciaon  was  explained  by  Lord  Kenyon, 
in  Hay  v.  The  Earl  of  Coventry.     In   Comynis  Du 
gesi  (a),  it  is  laid  down,  that  ''  relatiye  words  are  gene- 
rally referred  to  the  next  antecedent,  where  the  intent 
upon  the  whole  deed  does  not  appear  to  the  contrary:"  and 
if  so,  the  word  such  is  not,  in  all  cases,  to  be  confined  to 
the  last  antecedent   As  well,  therefore,  on  the  construction 
of  the  whole  of  the  deed,  as  on  the  authority  of  Owen  y. 
Smyth,  the  eldest  son  of  John  Galiey  took  an  estate  of 
inheritance. 

(«)  Tit.  Ptorols,  (A  14). 
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OmT»  SCfjCflDt  .MMBBySf^  n  lC.|llj  m-^-^AMmOBg^  ill 

oolecCed  fron  Ike  whole  of  tke  deed,  thaC  die  i 

tended  to  gtwe  Vk  dieit  aa  an  estate  tal,  yet  aa  «o 

■ail  MM  aippficaole  toatteataeeoKHnsiliBce  ate  HtiVMBoed* 
•neh  Mtale  cmoi  be  camcyvd.    Akha^  kkttbna 
aid,  that  tbevhofeof  tbedecd  mutt  be  VmlDed  at,  a 
ovder  to  aaoertUB  wsat  estaAe  tfae  aetttof  BftBBded  ^ocMud 
pass  to  hisfintaoiiy  jetyif  diatcoBrtnietiQB  were  ta>pie> 
Tally  as  anidi  ooofiuion  vooUariae  m  q[iKstioiai  of  title  1HK 
derdeed^asnnderwSb;  and  the Comta hate  long anee  la- 
BKDted  that  die  aaBK  ndes  of  comtmetion  had  not  origin- 
ally been  pot  on  w3ba8«Hi  deeds;  and  aUioagh  io  cases  of 
eontiact  tiie  whole  of  the  inrtnunent  say  be  looked  at, 
yet  die  Coort  wiD  not  extend  diat  principle  to  a  convey- 
ance of  an  estate  by  deed.    It  has  been  aid  too  that  the 
word  smei,  need  not  be  confined  to  the  h»t  antecedent, 
or  that  die  danse  may  be  read  as  in  Doer.  AAv^/botin 
IfayY.The  Eariof  Cbcmlry,lA>rd£myonsaid/'if,indeed, 
the  word  'Mfct,*  had  not  been  introduced  in  the  clause,  we 
might  perhaps  hare  aaid«  that  aa  *  issue  *  b  gemms  gemtrm- 
ii$smmm,  it  should  include  all  die  progeny.     But  diat 
the  word  such  was  relatire,  and  restrained  the  words  which 
accompanied  it,  and  diat  die  objection  then  occurred, 
9olMtt  sed  mm  d&xU."*     And  m  OiMii  ▼.  Sw^th,  Lord 
Chief  Justice  Ejfre  said,  **  I,  for  one,  adhere  to  the  rule 
which  fbrb^s  die  raismg  estates  by  implication  in  deeds, 
and  diink  that  we  ought  not  to  grant  the  same  indulgence  to 
inaccuracy  in  the  construction  of  deeds,  as  we  do  in  wills*  . 
But  here  it  is  not  necessary  to  resort  to  iinplication,  or 
to  enquire  whether  the  same  latitude  is  to  be  allowed 
to  eonyeyaxices  to  uses,  i^s  to  wills*  as  dietre  are  strict 
teehnicsl  words  capable  of  being  applied  to  die  first  soUi 
80  as  to  gtTo  him  an  estate  tail.*'    But  here  it  is  quite  dear, 
that  the  words  ihey  and  their  apply  to  the  same  persons,  vis* 
the  second  and  other  sons;  and  more  especiaUy  so» as  they 
were  not  to  take  as  tenants  in  common,  but  severally  and 
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1825.^  successively,  according  to  seniority  of  age,  and  priority  of 
birth ;  and  the  word  "  such  "  in  the  former  part  of  the  limita- 
tion, can  only  refer  to  the  first  son,  who  consequently  took 
an  estate  for  life  only. 

The  following  certificate  was  afterwards  sent;— 
This  case  has  been  argued  before  us,  we  have  consider- 
ed the  same,  and  are  of  opinion,  that  John  Galley  the 
eldest  son  of  John  Galley,  the  settlor,  took  an  estate  tail 
under  the  li^iitations  in  the  marriage  settlement  of  the  23d 
May,  1738., 

W.  D.  Best, 
J.  A.  Park, 

J.  BURROUGH, 

S.  Gaselee. 


Jan.  9Qth.  Bates  v.  Turner,  Gent.,  One,  &c. 

A  writ  otaeee-  JL  HE  defendant  being  indebted  to  the  plaintiff  in  the  sum: 
d"/^otU^m  o*"^'-  '^-  f^r  ^^rk  and  labour,  the  latter,  on  the  19th  July, 
a  court  of  con-     1824,  entered  a  plaint  in  the  Court  of  Requests  for  the 

saence  to  a  su-  ^  * 

perior  Court  at  manors  of  Sheffield  and  Ecclesall,  in  the  county  of 
aDd  where  such   York  {a) ;  upon  which  the  defendant  was  summoned  to  ap- 

^by^d'efend-  P®*'^  ^^  ^^**  ^^"^*'  °"  *^  ^^^-  ^^  ^^^^h  day  the  plaintiff 
ant,  to  remove  a  attended,  and  withdrew  his  plaint.     On  the  27th,  how- 
plaint  from  the  i     J  i?    J  1  .      ^ 
Court  of  Re-       ever,  the  defendant  sued  out  a  wnt  of  accedas  ad  curiam 

quetU  for  the 
manors  of  Skef- 

field  and  EocUmH,  to  the  Court  of  Common  Pleat,  and  he  demanded  a  declaration  before  the  re- 
turn of  the  writ,  the  Court  set  aside  the  proceedings  with  costs. 


(fl>  The  Court  was  established  tended  to  the  recovery  of  debts 

by  the  statute  29  Geo,2,  c.  d7»  for  not  exceeding  5L;  and  by  the  d4th 

the  recovery  of  debts,  within  the  section  of  the  latter  statute,  it  was 

manors  of  Sheffield  and  Ecclesall^  enacted,  that  no  privilege  should 

not  exceeding  40#.,  and  the  pow-  be  allowed  to  exempt  any  attor- 

er  of  the  Court  was  afterwardb,  ney,  &c.  from  being  sued  in  that 

by  statute  48  Geo.  3,  c.  103,  ex-  Court. 
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to  remoYe  the  prooeedingfl  into  this  Court,  and|  before       >J^^- 
the  return  of  that  writ»  had  proceeded  to  demand  a  de- 
claration. 

Mr.  Serjeant  Wilder  in  the  kst  Term,  obtained  a  rule 
calling  on  the  defendant,  to  shew  cause  why,  under  the 
aboYe  circumstances,  the  demand  of  deckration  and  all 
other  proceedings  in  this  cause  should  not  be  set  aside 
with  costs. 

Mr.  SerjcMuit  Vaugkan  now  shewed  cause,  on  an  affidavit 
which  stated  that  the  writ  of  aecedas  was  sued  out  by  the 
defendant,  on  the  ^th  of  July,  and  that  the  plaintiff  had 
attended  at  the  Court  of  Requests  dh  the  29th  with  his 
witnesses,  for  the  purpose  of  proceeding  in  the  suit,  when, 
finding  that  the  defendant  had  sued  out  an  accedtu  ad 
curiam,  he  withdrew  hb  plaint.  The  learned  Serjeant 
submitted,  that  as  the  plaint  had  been  previously  removed 
bom  the  court  below  by  the  defendant,  the  plaintiff  could  * 
not  afterwards  withdraw  it;  the  jurisdiction  of  the  Court 
of  Requests  being  at  an  end,  from  the  time  of  the  removal 
of  the  suit,  and  the  issuing  of  the  aecedas  being  the  re^ 
moval. 

[Mr.  Justice  Burrough. — The  cause  is  not  removed  till 
the  writ  is  returned.] 

Mr.  Serjeant  Wilde^  in  support  of  the  rule. — In  Scott  v. 
Bye  (a),  the  Court  determined  that  a  writ  of  false  Judg- 
meni  does  not  lie  from  a  court  of  conscience  to  a  supe- 
rior Court;  and  here,  the  plaintiff  having  withdrawn  his 
plaint,  and  the  defendant  received  notice  of  it,  he  cannot 
now  force  the  plaintiff  on  in  this  Co^rt  to  pay  costs.  The 
writ  of  accede,  although  issued  on  the  ^th  July^  was  not; 
returnable  till  the  5th  August  following.    The  defendant 

(«)  9  B.  Moore,  649. 

YOL.  X.  D 
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should  at  least  have  waited  until  that  day  before  he  de^ 
manded  a  declaration,  or  put  the  plaintiff  to  any  expense 
in  coming  to  this  Court;  for  he  would  have  ascertained  by 
the  return,  that  the  plaint  was  withdrawn,  and  that  all 
further  proceedings  were  thereby  rendered  lumecessary. 

Per  Curiam. — This  writ  should  not  hare  been  issued. 
We  determined  in  the  last  Term,  in  the  case  of  Scott  v* 
ByCf  that  a  writ  of  false  judgment  will  not  lie  for  the  re- 
moval of  a  plaint  from  a  Court  of  Requests  into  this  Court, 
on  the  ground  that  the  judgment  in  the  court  below  was 
directed  by  statute  to  be  giv^  ''according  to  equity  and 
good  conscience,"  and  not  according  to  the  usual  course 
of  proceeding  at  cdlhmon  law ;  and  here  the  statute  directs 
that  the  debtors  shall  be  summoned  before  the  commis- 
sioners, who  are  empowered  to  give  judgment  accordingly. 
The  same  rule  therefore  will  apply  to  a  writ  of  accedas  ad 
curiam.  Besides,  the  defendant  should  not  have  demand- 
ed a  declaration  before  the  return  of  the  writ  of  accedas, 
by  which  he  would  have  found  that  the  plaint  had  be^i 
withdrawn,  and  that,   therefore,  all  further  proceedings 

were  unnecessary. 

Rule  absolute. 


JmTstm.  Seaman  «•  Prick. 

Where  the  ^  ^''^  ^^  '^  action  of  assumpsit  on  a  special  agree- 
piaindff;  having  mont.    The  first  count  of  the  declaration  stated,  that  the 

▼erbaily  agreed  .  ^^ 

wkh  /.  s.  for  plaintiff,  before  the  making  of  the  promise  of  the  defendant 
hou^^Vde-    thereinafter  mentioned,  had  bargained  and  agreed  with 

fendant  agreed, 

in  writing,  to  give,  the  plalndff  40/.  for  bk  baigain,  and  the  conTeyance  wai  afterwards  made  by 
/.  S.  to  the  deftndant'i  wife  at  hit  request: — fieU,  that  the  tiansfer  of  the  bargain  so  made  by  the 
plaintiff  with  /.  S^  was  a  good  consideration  for  the  defendant's  promise,  and  that  a  declaration  in 
msiumpiiif  stating  the  oonnderation  to  be,  that  the  plaintiff  would  relinquuh  the  bargain  to  the  de- 
ftndantf  and  afford  him  an  opportunity  of  becoming  the  purchaser,  and  that  he  had  done  so,  was 
iulBdent:^J9iitf  also,  that  the  con^yance  executed  to  the  defendant's  wife,  as  his  nominee,  sup- 
ported  an  aTerment  that  the  defendant  himself  became  the  purchaser. 
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one  Joel  Emamuelf  for  the  purchase  by  him,  pUmtiff,  ISSJ. 
of  three  freehold  hoases,  situate,  &c«,  of  and  from  the  said  Sbaman 
Joel  Emammet,  to  be  conveyed  to  the  plaintiff,  at  and  for  psKn:. 
the  price  of  BOOL  That  the  defendant  was  desirous  of 
obtaining  the  said  bargain,  and  becoming  the  purchaser 
of  the  said  houses,  instead  of  the  plaintiff;  and  that  there- 
upon, heretofore,  to  wit,  on,  &&  in  consideration  that  the 
plaintiff  at  the  request  of  the  defendant  would  sell  and 
give  up  to  the  defendant  the  said  bargain,  and  would  suf> 
fer  and  permit  faim  to  become  the  purchaser  of  the  said 
houses  from  the  said  Joel  Emanuel^  instead  of  him  the 
plaintiff,  he,  the  defendant,  undertook,  &c.  to  pay  the 
planitiff  401. : — ^the  plaintiff  then  averred,  that  he,  confiding 
in  that  promise,  did  sell  and  give  up  the  bargain  to  the  de« 
iendant,  and  did  suffer  and  permit  him  to  become  the  pur- 
chaser ofibe  houses  of  and  from  the  said  Joel  Emanuelf 
instead  of  the  plaintiff;  and  that  the  defendant  did  accord* 
ingly  became  such  purchaser,  and  did  take  the  said  bargain 
and  obtain  a  conveyance  to  him,  the  defendant,  of  the  said 
houses,  on  the  t^rms  aforesaid :  and  assigned  for  breach,  non^ 
payment  of  the  said  sum  of  402.^— The  second  count  was  si* 
milar  to  the  first,  only  stating  that  the  plaintiff  gave  up  his 
bargain  with  Emanuel,  and  suffered  and  permitted  the  de- 
fendant to  be  accepted  as  purchaser,  and  that  he  became 
so  accordingly.  The  third  count  stated,  that  the  defend*^ 
ant  had  undertaken  to  pay  the  plaintiff  40/.  in  consideration 
of  his  relnsquishing  his  bargain  with  Emanuelf  and  suffer- 
ing the  defendant  to  be  accepted  as  purchaser;  and  the 
fourth  count  alleged  that  in  consideration  that  the  plaintiff 
would  relinquish  and  give  up  the  said  bargain  to  the  de- 
fendant, and  would  give  and  afford  to  him  an  oppor- 
tunity of  becomkig  the  purchaser  of  the  houses,  the  defend- 
ant undertook  to  pay  the  plaintiff  40/.  for  the  said  bargain, 
and  the  plaintiff  then  averred,  that  he  did  relinquish  and 
give  up  the  bargain  to  the  defendant,  and  give  and  afford 
him  an  opportunity  of  becoming  the  purchaser  of  the 
d2 
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houses.     To  these  were  added  the  common  money  counts*> 
The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Best^  at  the 
adjourned  Sittings  at  GuikUuM,  after  the  last  Term,  the 
plaintiff,  gave  in  evidence  a  written  agreement^  between 
him  and  the  defendant,  which  contained  the  terms  as  stated , 
in  the  declaration ;  but  it  appeared  that  the  former  bad  en*, 
tered  into  no  written  contract  or  agreement  with  Emanuel^ 
the  owner  of  the  houses,  for  the  purchase  of  them  at  600/. ; 
but -he  proved  that,  although  a  mere  verbal  contract,  it 
had  been  acted  on;  and  that  the  defendant  had  obtained 
possession  accordingly.  It  also  appeared  that  the  premises 
were  conveyed  by  Emanuel,  at  the  request  of  the  plaintiff, 
and  under  the  direction  of  the  defendant,  to  the  defend* 
ant's  wife;  but  the  conveyance  was  not  in  trust  for  the 
defendant,  but  was  made  beneficially  to  Mrs.  Price  herself; 
and  Emanuel  stated,  that  he  would  not  have  conveyed  to 
her  unless  at  the  request  of  the  plaintiff,  to  whom  he  held 
himself  bound  by  his  contract.  On  this  evidence  it  was 
objected,  for  the  defendant,  that  this  action  could  not  be 
maintained,  on  two  grounds:  Jirst,  that  as  the  bargain  be- 
tween the  plaintiff  and  Emanuel  was  not  in  writing,  it  was 
void  under  the  statute  of  frauds,  and  therefore  that  the' 
transfer  of  it  to  the  defendant  could  form  no  good  consi- 
deration for  the  defendant's  promise,  inasmuch  as  it  could 
not  be  legally  enforced  against  Emanuel;  and  secondly, 
that  the  evidence  did  not  support  the  declaration,  as  it 
was  alleged  that  the  defendant  himself  became  the  pur- 
chaser; whereas,  the  legal  conveyance  was  not  executed 
to  him,  but  to  his  wife,  who  was  not  even  a  trustee  for 
the  defendant.  His  Lordship,  however,  was  of  opinion 
that  all  the  counts  of  the  declaration  were  substantially 
supported,  and  that,  as  to  the  first  objection,  the  plaintiff 
had  brought  himself  within  the  statute  of  frauds,  the  agree- 
ment on  which  he  founded  his  action  against  the  defend- 
ant being  in  writing;    that  if  Emanuel  had  refused  to 
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con vey y  there  miglit  have  been  a  vaUd  defence ;  but  that  the  1826.^ 
defendant  havmg  derived  all  the  advantage  intended  by 
the  bargain,  he  could  not  be  afterwards  permitted  to  say, 
that  what  he  agreed  for  with  the  plaintiff  was  of  no  value; 
and,  as  to  the  second  objection,  his  Lordship,  thought 
that  as  the  defendant  had,  in  substance,  become  the  pur- 
chaser of  the  premises,  he  had  the  entire  benefit  of  the 
bargain  by  the  conveyance  to  his  wife,  as  his  nominee, 
«nd  which  conveyance  was  procured  for  the  defendant 
•through  the  means  of  the  plaintiff.  The  Jury  found  a  ver- 
dict for  the  latter ;  damages,  40^ 

Leave  being  reserved  to  the  defendant  to  move  that  this 
▼erdict  might  be  set  aside,  and  a  nonsuit  entered,  in  case 
the  Court  should  be  of  opinion  that  either  of  the  objec- 
tions raised  for  the  defendant  was  well  founded  : — 

Mr.  Serjeant  Pell  now  moved  accordingly,  and  submitted, 
in  ibe^rst  place, '  that  the  plaintiff  had  no  interest  in  the 
houses  in  respect  of  which  he  could  enter  into  a  contract 
with  the  defendant,  as  the  bargain  or  agreement  for  the 
purchase  between  the  former  and  Emanuel  had  not  been 
reduced  into  writing.  Secondly,  the  consideration  for  the 
defendant's  promise,  is  stated  in  all  the  counts  of  the  de- 
claration, to  be  founded  on  the  plaintiff's  giving  up  or  re- 
finquishing  his  bargain ;  whereas,  there  was  no  bargain  he 
could  give  up ;  and  even  if  there  had  been,  it  was  not  bind- 
ing on  Emanuel,  and  consequently  was  no  consideration 
iit  all.  lAutltfi  the  declaration  states,  that  the  defendant 
became  the  purchaser  of  the  houses,  when,  in  point  of 
fact,  he  waa  not  so,  as  the  conveyance  was  executed  to 
his  wife,  absolutely^  and  not  as  a  trustee  for  her  husband.. 

Lord  Chief  Ju8tice.BEST.*^There  can  be  no  doubt  as  to 
the  justice  of  this  case,  when  the  facts  are  fully  consider- 
ed. The  plaintiff  made  a  bargain  with  Emanuel,  for  the 
purchase  of  the  houses  in  question  for  the  sum  of  600/.. 
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18tt5.^  The  defendant,  being  desirous  of  haying  the  bai^gain,  ofl^ 
ed  him  40/.  for  it;  the  plaintiff  accepted  the  offier,  and  a 
contract  in  writing  was  accordingly  entered  into  between 
him  and  the  defendant ;  but  as  there  was  no  previous  writ* 
ten  contract  between  the  plaintiff  and  Emanuel,  it  has 
been  contended  that  there  was  no  good  or  legal  consideia- 
tion  for  the  agreement  entered  into  between  the  plaintiff 
and  defendant.  Emanuel  made  'no  objection  to  the  per^ 
formanoe  of  his  contract  or  bargain  with  the  plaintifi^  or  to 
the  agreement  made  by  the  latter  with  the  defendant^  bat, 
on  the  contrary,  allowed  the  wife  of  the  latter,  as  his  nomi- 
nee, to  take  possession  of  the  premises.  He  therefore  had 
the  opportuniiy  of  becoming  the  purchaser,  and  should 
not  be  afterwards  allowed  to  take  advantage  of  such  ob- 
jections as  have  been  now  raised.  A  moral  obligation  is  a 
sufficient  consideration  on  which  to  found  an  assumprii, 
and  more  particidarly  so,  if  it  be  productive  of  advantage 
to  the  party  to  whom  it  is  made:  and  here  Emanuel ccoe^' 
veyed  the  premises  to  the  defendant's  wife,  at  the  express 
request  of  the  pJaintiff;  and  Emanuel  stated  that  he  wouhi 
not  have  assigned  them  to  her  but  for  such  request,  as  he 
hdd  himself  bound  by  his  contract  with  the  plaintiff*  Al- 
thou^  it  has  been  objected,  that  none  of  the  counts  in  the 
declaration  can  be  supported,  the  fourth  was  clearly  prov- 
ed, and  is  of  itself  sufficient  to  entitle  the  plaintiff  to  re- 
cover; as  it  is  therein  alleged,  that  he  relinquished  his  bax^ 
gain,  and  gave  the  defendant  an  opportunity  of  becoming 
the  purchaser.  He  had  in  fact  given  him  that  opportunity, 
and  was  consequently  entitled  to  the  siun  agreed  to  be 
paid  to  him  by  the  defendant;  and  I,  therefore,  see  no  refr- 
'Son  to  disturb  this  verdict. 

The  rest  of  the  Court  concurring,  • 

Rule  vefiised. 
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ScHuuACK  V.  Lock,  j^*^^ 

J.  ins  was  an  action  of  special  assumpHt,    The  first     An  agent  or 
eonot  of  Ite  declaradbn  stilted,  that  in  eonaderation  that  ^l^^thin 
die  plaintiff  bad  permitted  the  defendant  to  deposit  oer-  ^^^^^^ 
tain  mud  or  soil  on  a  rope-walk  belonging  to  the  plaintiff,  theiefiire,decfai- 
the  defendant  undertook  to  remove  it  on  being  requested  him  as  to  a  pv- 
so  to  do.    Breach  for  not  removing.    The  second  count  SSJ^HS^b" 
was  fer  not  removkig  it  within  a  reasonable  time.  in  eWdence,  m- 

•  IcM  they  &11 

At  the  trial,  before  ]lfr.  Justice  Park,  at  the  last  As*  witUn  the  na- 
sties for  Surrey,  it  appeared,  that  the  plaintiff's  rope-walk  ^!^^^^ 
abutted  on  a  mill  stream  belonging  to  the  defendant,  the  2^|^)^^J[^  ^ 
mud  of  which,  on  cleansing  the  stream*  had  been  deposited 
on  the  plaintiff's  land;  that  the  plaintiff  some  time  i^r- 
wards  lequiied  it  to  be  removed,  as  it  rendered  his  rope* 
waflk  nearly  useless;  which  requbiti(»i  not  being  complin 
ed  with,  the  present  action  was  oommraced*  That  the 
defendant's  foreman  had  previously  asked  and  obtained 
the  plaint^s  permission  to  throw  the  mud  on  his  land* 
and  that  he  promised  to  remove  it  whenever  he  should  be 
requested  so  to  do ;  but  the  foreman  having  died  before  the 
eommenoement  of  the  action,  the  plaintiff,  in  order  to 
shew  that  he  was  authorised  by  the  defendant  to  make 
such  a  promise,  called  witnesses  to  prove  declarations 
made  by  a  person  of  the  faame  of  Shephetd,  who  aetei  as 
derk  to  &e  defendant,  and  who  had  the  internal  manage- 
ment of  the  n^  at  the  time,  as  to  the  directions  he  gave 
the  forepuva  for  dealing  the  stream  and  taking  away  the 
JBud;  but  as  those  witnesses  merely  proved  that  Shepherd 
resided  in  America  S^tare,  and  acted  m  clerk  to  the  de- 
fendant, who  had  a  counting^ouse  there,  and  that  he  had 
givco  orders  fer  lead  and  other  things  nece98fMry  for  carry- 
ing on  the  business  within  the  milU  the  learned  Judge  was 
of  opinion,  that  it  was  not  sufficiently  shewn  that  Shepherd 
was  anlhorised  by  the  defendant  to  give  directions  to  the 
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2^^  foreman  as  to  cleansing  the  stream ;  and  as  the  plaintiff  could 
fiimish  no  other  evidence  of  a  promise  hy  the  defendant  to 
remoye  the  mud,  a  nonsuit  was  directed. 

Mr.  Serjeant  Wilde  now  applied  for  a  rule  nisi  that  this 
nonsuit  might  be  set  aside,  and  a  new  trial  granted; — and 
submitted,  that  the  declarations  of  Shepherd  should  have 
been  received,  or,  that  at  all  events,  there  was  sufficient 
evidence  to  go  to  the  Jury,  of  his  being  authorised  to  give 
directions  to  the  foreman  as  to  the  removal  of  the  mud, 
as  he  had  the  exclusive  management  of  the  mill,  and  might 
therefore  be  considered  as  the  agent  of  the  defendant,  and 
empowered  by  him  tg  give  directions  respecting  the'cleans- 
ing  of  the  stream,  and  more  particularly  so,  as  he  paid  the 
labourers  their  wages  for  so  doing,  on  account  of  the  de- 
fendant. He  therefore  must  be  considered  as  standing  in 
the  situation  of  the  defendant  himself,  as  he  not  only 
conducted  the  business  at  the  counting-house,  but  at- 
tended daily  at  the  mill;  audit  was  his  duty  to  give  direc* 
tions  as  well  as  to  the  cleansing  of  the  stream  as  the  man- 
agement of  the  machinery ;  and  it  was  unnecessary  to  call 
him  as  a  witness,  as  the  directions  he  gave  the  foreman 
might  be  proved  by  those  who  heard  him  as  well  as  by 
himself. 

Lord  Chief  Justice  Best. — I  am  of  opinion,  that  the 
agency  of  Shepherd,,  as  far  as  regarded  the  cleansing  of 
the  stream,  was  not  established,  so  as  to  render  his  decla- 
rations admissible  in  evidence  at  the  trial.  It  appeared, 
that  he  acted  as  a  clerk  to  the  defendant,  who  was  a  mil- 
ler; and  that,  independently  of  such  duty,  he  had  given 
orders  as  to  the  articles  furnished  for  the  interior  of  the 
estabUshment.  The  cleansing  of  the  stream  and  removal 
of  the  mud  did  not  £dl  within  the  ordinary  dealings  of  the 
defendant  as  a  miller ;. and  his  clerk  does  not  appear  to 
have  been  authorised  by  him  to  make  any  bargain  as  to 
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the  terms  on  which  the  mud  might  be  placed  on  the  ,jfl>g^ 
pkintiflTs  land,  or  at  what  time  it  should  be  removed.  It 
was  merely  proved  that  he  was  employed  within  the  mill, 
where  he  was  only  authorised  to  act  as  the  agent  of  the  de- 
fendanty  or  in  America  Square,  as  his  clerk;  if  so^  and  the 
house  of  the  defendant  had  been  out  of  repair,  and  the  plain- 
tiff's permission  had  been  required  to  place  the  materials  on 
his  land  before  the  repairs  were  completed,  Shepherd 
would  not  have  been  an  authorised  agent  for  that  pur« 
pose,  as  it  would  not  fall  within  the  scope  of  his  authority, 
which  was  confined  to  the  internal  superintendence  of  the 
miD,  and  the  business  of  the  counting-house. 

Mr.  Justice  Park. — I  thought  at  the  trial  that  thb  was 
an  extremely  dear  case.  The  defendant  had  a  counting- 
house  in  America  Square,  where  Shepherd  acted  as  his 
clerk*  He  also  gave  directions  as  to  the  management  of 
the  interior  of  the  mill.  *  It  was  at  first  proposed  to  shew 
that  he  was  a  partner  with  the  defendant;  but  as  there 
was  no  evidence  of  that  fiu:t,  it  was  contended  that  he  was 
an  agent;  but  as  it  was  not  proved  that  he  was  acting 
within  the  scQpe  of  his  authority  in  giving  orders  as  to 
the  cleansing  the  stream,  or  placing  thd  mud  on  the  plain- 
tiff's land,  I  rejected  evidence  of  his  declarations  made 
to  the  foreman  in  that  respect,  and  who,  in  aU  probability, 
of  himself  entered  into  the  engagement  or  agreement 
with  the  plaintiff  to  remove  the  mud. 

Mr  Justice  Burrouoh. — ^There  was  no  evidence  of 
Shepherd's  agency  quoad  hoc;  and  as  the  defendant  al- 
lowed the  mud  to  remain  on  the  plaintiff's  land  after  he 
had  notice  to  remove  it,  the  plaintiff's  proi>er  remedy 
would  have  been  by  an  action  of  trespass. 

Atr.  Justice  Gasblee  concurring — 

Rule  refused. 
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Tkmnd^,       DixoK,  Assignee  of  Moore,  a  Bankmpt,  r.  Hatfield. 


jL  hKfing  1  HIS  was  an  action  of  assmm/mi  for  the  breach  of  an 
campktu  Oe  agreement.  The  declaration  stated,  that  at  the  time  of 
^oSTfoii boaie  '■^^^''^iig  Ae  promise  and  undertaking  of  the  defendant, 
^^^^j^'BDd-  mill  before  Jlfoofv  became  bankrupt,  it  was  agreed  between 
IS^natcriLi,  one  WUUam  We9i  and  the  defendant,  that  fFesi  should 
^^  complete  certain  carpenter's  work  Smt  the  defendant,  at  a 


timber  fa  that    oertsm  house  of  him  (the  defendant),  situate,  &c.,  and 
ibj  JS.    that  in  consideration  that  Moore  would  furnish  fFesi  with 


mdcrtykiiig  timber  for  that  purpose,  the  defendant  promised  Moore^ 

liirdffrStiif ^  before  he  became  bankrupt,  that  he  would  pay  him  50/., 

'^?Xte.  Pi^^i^l^^^<>^k^ei«<^<>Dipl<^<i^bylFe«t    The  plaintiff 

bertoahoow  ihen  SFcrred,  .that  Moore ^  the  bankrupt,  supplied  the 

ottfoTdw  mo-  limber,  and  that  Weet  had  completed  the  wori^  according- 

uTi^JJ"**  ^y*    T**^'®  ^^^  "^  counts  for  goods  sold  and  delivered 

profidcd  ^/«  by  the  bankrupt  to  the  defendant  before  the  bankruptcy, 

pkted:"—  and  the  usual  money  counts.    The  defendant  pleaded  the 

tmi,biam^.        At  the  trial,  before  I^rdChiefJusdceiSM,  at  GftfJUioff, 

net  vndcrtak- 

ing  by  dw  de-  at  the  sittings  after  the  last  Term,  the  agreement  given  in 
^Ae^JS^  ^evidence  by  the  plaintiff  was  as  follows :— ''  I,  Riciard  Hoi- 
Jj^^*^  JfoW,  (the  defendant,)  do  agree  to  pay  Ur.  J.Moore  501.  for 
it  wu  immate-   timber  to  housc  in  Amtetfs  Cretcemif  out  of  the  money 

rial  wlutli^r  »h*  ■— ^^^  ^ 

wocfc  were  done  that  I  hsTC  U>  pay  WilUom  We$t,  {NTovided  Weefs  work  is 
^[^^:^jT^^  completed.**  It  appeared,  that  before  this  agreement  was  en- 
tered into.  West  had  contracted  with  the  defendant  to  com- 
plete the  carpenter's  work  in  the  house  in  question,  and  find 
an  the  materials,  but  that,  being  unable  to  proyide  fimdsto 
procure  timber  for  that  purpose,  it  was  su|qpliedby  Moore 
on  the  abore  agreement  being  signed  by  the  defendant. 
fFeet  admitted  that  he  had  beoi  paid  his  demand  on  the 
defendant  for  doing  the  work;  but  it  was  proved  for  the 
latter  that  the  whole  of  the  work  had  not  been  completed 
by  West,  but  that  the  bouse  had  been  finished  under  the 
direction  of  another  person.    However,  it  eventually  turned 
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out,  that  fFcMt  was  prarented  from  completing  the  woric  laas.^ 
by  the  act  of  the  defendant  himself.  Under  these  dreum* 
stances,  his  Lordship  left  it  to  the  Jury  to  consider  whe- 
ther die  terms  of  Wesf$  contract  had  been  complied  with; 
saying,  that  if  they  had  been  in  substance,  it  would  be  suf- 
ficient; and  also,  whether  the  timber  had  been  fiurnished 
hy  the  bankrupt  on  the  credit  of  the  defendant,  who  u»- 
dertook  to  pay  him  fiOt,  provided  the  work  were  complet- 
ed. The  Jury  feund  Aat  the  work  had  been  substan- 
4ially  completed,  and  gave  a  verdict  for  the  plaintiff. — 
I>amages,fi(M. 

Mr.  Serjeant  Vumgkan  now  applied  for  a  rule  mst,  that 
Ihis  verdict  might  be  set  aside  and  a  nonsuit  entered,  or  a 
new  trial  granted;  and  submitted,  in  the  firH  place,  that, 
fn  ordex  to  entitle  the  plaintiff  to  recover,  he  should  have 
abewn*  as  a  condition  precedent,  not  only  that  the  timber 
had  been  furnished  by  Moore  to  ^etf  subsequently  to  the 
isgreement  entered  into  between  the  defendant  and  the 
bankmpt,  but  that  Wo9i  had  completed  the  work;  and 
flMwe  especially  so>  as  WeMt  was  indebted  to  the  bankrupt, 
•ome  of  the  tfanber  having  hoea  previously  supplied  by 
hiuL — Seeondlj^j  by  the  terms  of  the  agreement,  as  weU  as 
the  original  contract,  it  appeared  that  Weti  afene  was  to 
complete  the  work;  -and  if  so,  the  agreement  on  whidi 
Ihe  jffesent  action  was  founded,  was  in  the  nature  of  a 
f;uarantie  by  the  defendant  to  pay  Mooro  in  case  WoM 
foiled  to  do  so,  and  was  void  by  the  Statute  of  Frauds,  as 
there  was  no  sufficient  consideration  for  the  defendant's 
.premise  expressed  on  the  foce  of  the  agreement. 

Mr«  Justice  Park.— I  am  clearly  of  opinion,  that  there 
IS  no  ground  to  induce  the  Court  to  interfere,  or  disturb 
4ie  ▼eidsct  found  for  th6  pkiintiff.  It  has  been  sdmitted, 
that  whether  the  work  had  been  substantially  complet- 
ed was  left  to  the  consideration  of  the  Jury.  They 
found  in  the  affirmative;  and  it  not  oidy  iqppears  to  me 
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1?^^       ***  '*  ^^  properly  left,  tut  that  they  have  drawn  a 
right  conclusion.     It  has  been  said,  that  the  agreement  in 
question  was  in  the  nature  of  a  colfateral  undertaking  by 
the  defendant  to  pay  the  bankrupt,  if  he  would  furnish 
timber  to  fFest  for  the  purpose  of  his  completing  the 
work,  and,  therefore,  that  the  consideration  for  the  defend- 
ant's promise  should  have  appeared  on  the  faee  of  the  in- 
strument; but  I  am  of  opinion  that  this  was  not  a  collate- 
ral, but  a  direct  undertaking  by  the  defendant  himself,  to 
pay  Moore  when  the  work  was  completed.     If  a  person  go 
to  a  timber  merchant,  and  say  that  he  has  contracted  with 
A.  B.  to  build  a  house  for  him,  and  that  he  would  pay  for 
the  timber  furnished  to  A.  B.  for  that  purpose,  it  amounts 
to  an  original  undertaking,  by  the  party  giving  the  order, 
to  pay,  as  the  timber  would  be  furnished  on  his  own  ac-. 
count ;  but  if  it  were  to  be  supplied  for  the  use  of  A,  B., 
on  the  credit  of  such  party,  the  agreement  must  not  only 
be  in  writing,  but  the  consideration  for  the  promise  must 
be   expressed  on  the   face  of  it.      Here,  however,  no 
credit  was  given  by  the  bankrupt  to  West,  but  the  de- 
fendant agreed,  that  if  he,  (the  bankrupt),  would  furnish 
timber  to  be  used  in  building  the  defendant's  house,  he 
would  pay  him  50/.  for  it,  when  the  work  was  completed  by 
fPest;  and  if  the  defendant  had  given  the  bankrupt  his 
promissory  note  payable  when  the  work  was  completed  by 
West,  there  can  be  no  doubt  but  that  the  plaintiff  would 
be  entided  to  recover,  on  shewing  that  the  work  had  been 
substantially  completed. 

Mr.  Justice  Burrough. — ^There  can  be  no  question, 
when  the  terms  of  the  agreement  are  looked  at,  coupled 
with  the  proof  that  the  work  had  been  completed,  but  that 
the  plaintiff  was  entitled  to  recover  on  the  counts  for  goods 
sold  and  delivered  by  the  bankrupt  to  the  defendant  be- 
fore the  bankruptcy. 

Mr.  Justice  Gaselee. — ^The  defendant  entered  into  a 
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positiYe  agreement  to  pay  Moore  for  the  timber  on  the  ^j^^^ 
work  being  completed  by  West ;  and  it  is  not  stated  in  the 
declaration  as  a  promise  or  undertaking  by  the  defendant 
to  pay  die  debt  of  a  third  person;  but  according  to  the 
fiict,  «fxr.  that  the  defendant  Iiimaelf  would  pay  for  the 
timber  supplied  by  the  bankrupt  for  the  de^ndant's  house 
when  West  should  have  completed  the  work*  No  credit  was 
given  by  the  bankrupt  to  fFest;  and  even  if  there  had 
been,  the  defendant  would  have  been  liable,  as  he  under- 
took to  pay  for  the  timber  on  the  completion  of  the  work; 
and  when  that  was  done,  the  plaintiff*  might  maintain 
an  action  of  indebitatus  assumpsit  for  the  timber  sup- 
plied, and  be  entitled  to  recover  under  the  counts  for 
goods  sold  and  delivered.  Suppose,  previously  to  the 
agreement,  the  defendant  had  engaged  to  pay  the  bank- 
rupt by  a  bill,  to  be  drawn  on  him,  and  he  afterwards 
undertook  to  pay  on  the  completion  of  the  work;  when 
that  was  accomplished,  the  plaintiff*  would  be  entitled  to 
recover  without  having  recourse  to  the  bill;  and  although 
it  has  been  said,  that  it  was  in  the  nature  of  a  condition 
precedent,  that  the  work  should  have  been  completed  by 
West,  yet  if  the  defendant  prevented  the  latter  from  so 
doing,  it  was  a  waiver  of  the  original  agreement;  and  the 
plaintiff  is  not  to  suffer  from  the  misconduct  or  fraud  of 
the  defendant. 

Liord  Chief  Justice  Best.  — I  fully  agree  with  my  learned 
brothers,  that  there  is  no  ground  to  disturb  this  verdict. 
The  defendant  undertook  to  pay  the  bankrupt  50/.  for 
timber  supplied  by  the  latter  for  his  house,  on  the  work 
being  completed  by  a  party  who  had  already  begun  it.  The 
party  who  fiimished  the  timber  was  not  bound  to  see  how 
the  work  was  completed;  and  I  left  it  to  the  Jury  to  say, 
whether  it  bad  been  substantially  completed;  and  they 
found  that  it  had.  It,  therefore,  might  have  been  done 
by  West  himself,  or  through  his  means.     Although  the 
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1800-^  agreement  has  been  treated  as  a  guarantiee  there  is  no 
ground  for  the  objection,  as  it  amounted  to  a  direct  under* 
taking  by  the  defendant  to  pay.  The  main  point  at  the 
trial  was,  whether  the  plaintiff  could  be  entitled  to  reco- 
ver, as  it  appeared  that  the  whole  of  the  work  had  not 
been  completed  by  West;  but  as  it  was  proyed  to  have 
been  substantially  done,  it  matters  not  by  whom  it  was 
completed ;  and  as  the  Jury  were  fully  satisfied  with  re- 
spect to  the  sufficiency  of  the  completion,  this  rule  must  be 

Refused. 


PridMf,^      SiMCLAiR  and  Anotiier,  Assignees  of  Proctor,  a  Bankrupt, 

9.  Stbavenson. 

Where  the  de-  THIS  was  an  action  of  trover,  brought  by  the  plain* 
£d!ki  the*  ^^^  *®  assignees  of  Proctor^  a  bankrupt,  to  recover  the 
iirmofade-  possession  6f  the  plant  of  a  distillery,  which  they  claim- 
oertdn  stock,  ed  either  as  the  property  of  the  bankrupt  by  purchase, 
toameondi-  ^'  ^  being  in  his  apparent  order  and  disposition  at 
tion  of  hu  pey-  tj^g  time  of  his  bankruptcy,  with  the  permission  of  the  de- 

ing  certain  •uou 

by  way  of  rent,    fendant. 

ft^Um^^^  At  the  trial  before  Lord  Chief  Justice  Best,  at  tiie  Sit- 
wi^  th"del^  *^88  at  Westminster,  after  the  last  Term,  it  appeared  that 
fendant  had  the  defendant,  a  distiller,  residing  ia  Warder  Street^  Soho, 
to  sell  them  to  being  desirous  of  disposing  of  the  plant  and  utensils  of  his 
jT'cSJ^  12L  distillery,  had,  in  December,  1823,  offered  to  sell  them  to 
est  for  the  tim^  the  bankrupt  for   1500/.     That  the  latter  not  beinff  then 

allowed  on  each    ,  .         ,  ,  .  . 

payment,  and  in  a  situation  to  raise  the  sum  required,  it  was  agreed  be- 
possession  of  tween  him  and  the  defendant,  that  he  should,  on  payment 
^d^oradn^  of  300Z.  down,  and  in  consideration  of  certain  rents  reserv- 
^^^"h  *"h*^  ®^  ^  ^^^  defendant,  have  possession  of  the  property  in 
hebecamehank-  question  for  fouT  years;  and  a  deed  to  that  effect,  dated^ 

mpt;— ITsM, 

that  such  deed  was  usurious  {  and  that  the  property  passed  to  the  assignees  of  B.,  under  Um  stat- 
ute of /oMCf,  notwiOistandlDg  B,*t  having  obtained  possession  under  the  deed,  by  means  of  ftand 
and  misrepresentation  as  to  his  circumstances. 
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Silt  Jmmartfj  1894,  was  accordingly execated,  and  wbich  ,iM^, 
wifiiieaBedi  that  in  conrideratioD  of  the  aum  of  SOCML,  paid 
by  mt^dor  to  the  defendant^  and  of  the  rents,  reservations 
and  covenants  therein  contained,  the  latter  demised,  leased, 
and  to  hxm  let  to  Proctor  the  plant  and  all  the  coppers, 
boilers,  vats,  &c»,  and  fixtures  belcmging  to  the  premises  :-7- 
To  hold  the  same  to  Piroetar  from  the  25th  Deeemier^ 
1823,  for  four  years,  he  yielding  and  paying  on  the  S4ih 
Jtcne,  in  the  first  year  of  the  term,  to  the  defendant  die 
dear  rent  of  21(V.,  and  also  on  the  25th  December, 
m  that  year,  2021.  10#.;  also  on  die  24th  JuHe,  in  the 
second  year,  195^ ,  also  on  die  25th  December,  in  diat 
year,  187iL  lOt. ;  also  on  die  24th  Jume,  in  the  third  year, 
180L,  also  on  die  25di  December  in  that  year,  172£  lOs.; 
also  on  die  24diJtme,  in  die  last  year,  166L  and  alsoon  the 
9lkb  December,  in  that  year,  157/.  10s. ;  clear  of  all  taxes 
and  other  deductions,  (the  whole  amounting  to  1469/.  10s. 
which  was  the  amount  of  the  prindpaVsum  originally  re- 
quired by  the  defendant  for  the  purehase,  together  with  in- 
terest diereon  after  the  rate  of  lOL  per  cent.)  The  deed  also 
contained  a  proviso,  diat  if  during  the  term  of  the  four  years 
die  rent  should  not  be  paid  within  fourteen  days  after  either 
of  the  days  of  payment,  or  Pirodar  should  be  declared  btmk^ 
rmpi,  or  if  he  should  makedefitult  in  payment  of  494/L  secur- 
ed t»  the  defendant  by  a  biD  of  exchange,  drawn  by  Proctor 
on,  and  accepted  by  one  Neweom,  and  which  bill  was  given 
for  one  half  of  the  price  contracted  to  be  paid  by  Proctor 
to  the  defaidant,  for  the  stock  of  spirits  bought  by  die  bank- 
rupt belonging  to  the  defendant,  then  the  whole  of  the  four 
years*  rents  were  to  be  conndered  as  presendy  due,  and 
that  it  should  be  lawfol  for  the  defendant  to  re-enter  and  sell, 
and  dispose  of  the  plant,  &c.,  and  that  if  there  should  be 
any  rendue  of  the  monies  to  arise  from  such  sale,  then  in 
trust  for  the  defendant  to  pay  it  over  to  Proctor. — ^Then  fol- 
lewed  a  covenant  by  die  defendant,  that  in  case  of  pay- 
mrat  by  Proctor  of  the  above  sums  or  roits,  and  due  ob- 


48  CASES  IN  HILARY  TKEH, 

aertmoe  by  him  of  die  covenants  in  the  deed,  the  defiend* 
anty  at  die  expiration  of  the  foor  yean,  would  assign  the 
plant,  &c.  to  iVoe#or,  for  hb  own  absolute  use  and  benefit. 
The  bankrupt  accordingly  took  possession  of  the  pre- 
nises  under  the  deed,  and  continued  therein  until  the 
5th  May  foBowing,  when  a  commission  of  bankrupt 
having  issued  against  him,  die  defendant  took  posses- 
sion of  the  plant,  &c.  under  the  above  proviso  for  re- 
«itry;  and  the  only  material  witness  to  prove  an  act  of 
bankruptcy,  before  that  day,  was  the  bankrupt's  own 
derk  or  servant,  whose  testimony  was  altogether  contra- 
dictory and  equivocaL  The  defienoe  relied  on  was,  that 
the  bankrupt  had  obtained  possession  of  the  distillery  by 
fraud,  and  dirough  the  misrepresentation  of  his  agent; 
and  that,  if  so,  the  contract  between  the  parties  was  alto- 
gether invalid,  and  that  the  property  could  not  pass  to  the 
plaintiffs,  as  his  assignees,  under  the  statute  of  James^ 
as  being  in  the  possessicm  of  the  bankrupt  as  reputed 
owner,  with  the  consent  and  permission  of  the  true  owner* 
And  an  order  to  substantiate  this,  it  was  proved,  that  the 
agent  represented  the  bankrupt  to  the  defendant  as  being 
a  man  of  property,  and  referred  him  to  his  banker's  ac- 
count, which  the  defendant  did  not  examine,  but  which 
was  proved  to  be  fidse  by  the  banker  himself,  who  was 
called  as  a  witness,  and  who  stated  that  the  defendant 
had  no  effects  at  his  house  at  the  time. 

For  the  plaintiffs,  it  was  insisted,  that  the  deed  under 
which  the  bankrupt  was  let  into  possession  was  usurious 
<m  the  face  of  it,  as  it  amounted  to  a  contract  of  purchase 
or  an  absolute  conveyance;  and  if  so,  that  the  defendant 
could  not  repossess  himself  of  the  property;  and  that  die 
deed  itself  was  an  answer  to  the  fraud. — ^His  Lordship  left; 
it  to  the  Jury  to  say.  First ,  whether,  from  the  evidence  of 
the  bankrupt's  clerk,  as  connected  with  other  dicum- 
stances,  he  had  committed  an  act  of  bankruptcy  before 
the  day  on  which  die  commission  was  sued  out ;  and  said. 
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lliKt  if  the  bankrupt  had  become  possessed  of  the  proper-      .JSSl^ 
ty  by  firaud,  it  would  not  pass  to  his  assignees,  but  that  if 
the  deed  amounted  in  terms  to  a  purchase  or  sale,  it  was 
UBuriouBj  and  would  be  an  answer  to  the  firaud;  and  that 
as  the  defendant  could  maintain  no  action  upon  it,  nor  re« 
possess  himself  of  the  property,  the  main  question  was, 
whether,  as  the  bankrupt  had  been  let  into  possession  un- 
der itj  and  continued  to  occupy  the  premises  for  four 
months  before  the  commission  was  issued,  he  might  not  be 
considered  as  the  reputed  owner,  and  in  the  possession, 
order  and  disposition  of  the  property,  at  the  time  of  the 
bankruptcy,  by  the  consent  of  the  defendant  as  true  owner, 
within  the  meaning  of  the  statute  ^l  Jac»  1,  c  19,  s.  11  (a). 
The  Jury  found,  first,  that  the  bankrupt  had  not  been  guil- 
ty of  firaud;  and  secondly,  that  the  deed  was  usurious;  and 
accordingly  gare  a  verdict  for  the  plaintiffs, 

Mr.  Serjeant  Vaughan,  now  applied  for  a  rule  nisi,  that 
the  verdict  might  be  set  aside,  and  a  new  trial  granted,  and 
submitted : — First,  that  there  was  no  sufficient  or  legal  proof 
of  an  act  of  bankruptcy  by  Proctor  previously  to  the  day 
on  wluch  the  commission  was  issued,  as  the  testimony  of 
his  clerk  was  not  only  contradictory,  but  was  unsupported 
by  any  other  witness : — Secondly,  that  the  question  of  firaud 
was  improperly  left  to  the  Jury ;  and  even  if  the  deed  were 
tainted  with  usury,  it  would  only  have  the  effect  of  avoid- 
ing the  contract  as  between  the  parties  to  the  instrument; 
and  here  it  must  be  considered  that  the  bankrupt  obtained 
possession  of  the  distiUery,  through  a  fraud  practised  by 
him  or  his  agent  in  the  first  instance.  He  was  proved  to 
have  been  in  embarrassed  circumstances  previously  to  the 
conunencement  of  the  negotiation,  or  the  execution  of  the 
deed;  and  such  property  only  as  he  was  legally  entitled 
to  at  the  time  of  his  bankruptcy,  could  pass  to  the  plain- 
tiffs as  his  assignees  under  the  statute  of  James;  and  he 
could  not  be  said  to  be  in  possession  of  the  plant  with  the 
(a)  See  that  Bection,  3 B.Moore,  595. 

VOL.  X.  E 
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iat»  consent  of  the  true  owner,  if  he  acquired  such  possession 
by  fraud  or  any  other  ill^^  means : — that,  thirdly,  the  deed 
was  not  usurious,  as  it  was  merely  a  lease  or  demise,  and 
contained  no  contract  of  absolute  purchase' or  sale;  and 
even  if  it  had,  it  would  not  amount  to  usury»  To  constitute 
the  offisnce  of  usury,  there  must  be  a  taking  of  more  than 
the  law  allows  upona  loan,  or  for  forbearance  of  a  debt ;  and 
hare  it  is  quite  clear  that  there  was  no  loan,  but  a  mere 
agreement  as  to  the  disposalof  the  defendant's  interest  in  the 
distillery.  If  an  article  be  ticketed  at  a  shop,  to  be  sold  for 
ready  money,  at  90/.,  and  the  purchaser  requiring  credit,  the 
seller  demand  90L  if  he  take  twelve  months,  it  would  not 
amount  to  usury;  for  in  Spmrier  v.  Mayoss  (a),  where 
on  an  agreement  by  A.  to  purchase  houses  from  B.  for 
481/.  10«.,  possession  to  be  given,  and  90OI.  paid  immedi- 
ately, and  the  rest  with,  interest,  at  3iichaelmas ,•  but  if 
not  then  paid,  A.  was  to  pay  in  lieu  of  interest  upon  the 
same,  a  clear  rent  of  48/.  per  atmumt  out  of  which  was  to 
be  deducted  interest  for  the  2O0L  paid :  it  was  held,  diat  it 
was  not  usurious;  apd  Lord  Commissioiier  Ejfre  there 
said  {b)  '*  the  whole  matter  reiits  upon  an  executory  agree- 
ment, depending  for  the  execution  of  it  upo^  inany  things 
which  may  never  take  eflfect;  and  therefore  this  sum  of 
S31/.  lOs.  may  never  be  a  debt,  for  I  do  not  agree*  that 
after  Michaelmas^  an  action  of  debt  would  have  lain  fioc 
this;  but  it  must  have  been  upon  the  special  agreement, 
and  must  have  stated,  either  that  the  purchase  was  com- 
pleted, or  that  the  party  had  done  every  thing  in  his  power 
to  complete  it,  and  to  entitle  himself  to  the  money.  Pos- 
session would  have  followed ;  but  till  completion  of  the  tide» 
it  was  a  fair  subject  of  contemplation  between  the  parties.** 
So  here,  there  was  to  be  no  absolute  conveyance  or  assign- 
ment by  the  defendant  to  the  bankrupt,  until  the  last  instal- 
ment had  bera  paid,  vi».  at  the  expiration  of  the  four  years ; 

(a)  1  Vcs.  Junr.  62?.  (*)  Id  631. 
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nor  was  there  any  kMin  or  forbearance:  and  in  Floyer  r.  ^  MBg. 
Edmt»rd$(a),  where  there  was  an  absohite  sale  of  goods  at 
three  months'  credit,  but  die  seller  stipulated,  that  in  case 
the  money  should  be  unpaid  at  the  expiration  of  that  time^ 
the  vendee  should  allow  him  one  halipeimy  an  ounce  per 
mumik,  till  the  debt  was  discharged^  which  aUowance  was 
above  the  legal  rate  of  interest :  it  was  held,  that  the  con*- 
tract  being  a  homdfidt  sale  was  not  usurious,  as  it  was  not 
meant  to  cover  a  loan,  and  evade  the  statute :  and  where 
there  is  neither  a  direct  loan,  nor  a  forbearance  the  seller 
may  impose  on  the  purchaser  any  terms  he  may  thiidc  fit.  So 
here,  the  purchaser  was  to  pay  for  the  plant  by  half  yearly 
instalments,  and  no  debt  was  created  by  either  oi  the 
dausea  of  thedeed^as,  when  It  was  entered  into^  the  payments 
were  allogether  executory,  and  the  defendant  could  not  have 
innrted  on  the  whole  amount  of  the  purchase  money,  until 
tiieteftn agreed  on  had  expired;  anddierdbrethepietenoe 
of  usury  is  no  answer  to  the  fraud  originally  practised  by 
die  bankrupt,  which,  if  established,  b  a  complete  answer 
to  this  action:  and  if  the  deed  be  altogether  Void,  the  only 
question  that  dionid  have  been  submitted  to  the  Juiy, 
would  have  been,  whether  die  bankrupt  had  obtained  pofr' 
aeaaioD  honesdy,  (ht  by  fraud;  of  that  diere  can  be  no 
doubt,  and  consequendy  the  plaintiffi,  as  his  assignees* 
were  not  endded  to  recover  under  the  statute  of  James. 

Mr.  Justice  Park. — I  am  of  opinion  that  there  is  no 
ground  whatever  to  disturb  this  verdict.  Whether  the  bank* 
rapt  (Proeiar)  had  committed  an  act  of  bankruptcy  pre- 
viously to  the  issuing  of  the  commbsion,  (ptM.  on  the  5th 
A&y),  was  altogedier  a  matter  of  fiust  for  die  consideration 
of  ^  Jury ;  and  as  it  was  stated  to  consist  in  a  denial  to 
ofefitors,  it  must  have  taken  phce  before  that  day;  but 
the  awdit  due  to  the  witness,  who  was  called  to  prove  that 

(a)  Cowp.  112. 
e2 
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1^^,       &ct,  was  also  left  to  the  Jury. — An  to  whether  the  plant  in 
question  was,  at  the  time  of  the  bankruptcy!  in  the  posses- 
sion,  order  and  disposition  of  the  bankrupt  as  reputed  own- 
er, by  the  consent  of  the  true  owner,  it  is  a  fisdlacy  to  suppose 
it  to  be  necessary  to  go  into  tninutuB  -of  tide  to  property  un- 
der the  statute  of  James.    Here,  the  deed  under  which  the 
property  was  conveyed  to  the  bankrupt  by  the  defendant 
appears  to  have  been  duly  executed  on  the  4th  January, 
lS24ff  which  was  four  months  before  the  issuing  of  the  com- 
mission, and  which  deed  was  founded  on  a  negotiation  or 
agreement  that  had  taken^  place  between  the  bankrupt 
and  the  defendant  in  the  month  of  December  preceding. 
With  respect  to  the  question  of  fraud,  although  there  may 
be  some  things  morally  fraudulent  as  between  two  parties, 
still  diat  may  not  have  the  effect  of  rendering  a  deed  void 
in  point  of  law;  and  the  facts,  as  to  the  misrepresenta- 
tions of  the  bankrupt's  property,  which  were  disclosed*  in 
evidence  at  the  trial,  do  not  amount  to  such  an  avoidance  in 
this  case.  Besides,  the  Jury  have  expressly  negatived  fraud, 
on  the  part  of  the  bankrupt,  in  obtaining  possesision  of  the 
property  in  question.    Whether,  therefore,  the  deed  be 
valid  or  not,  as  the  bankrupt  was  let  into  possession  of  the 
plant  under  it,  and  so  remained  for  four  months  previously 
to  the  issuing  of  the  commission,  he  must  be  taken  to  have 
had  the  order  and  disposition  of  it  at  the  time  of  the  bank- 
ruptcy, with  the  consent  of  the  defendant,  as  the  true 
owner. 

Mr.  Justice  Burrough. — I  am  of  the  same  opinion. 

Mr.  Justice  Gaselee*— Witiiout  considering  the  terms 
of,  or  construction  to  be  put  on  this  deed,  I  am  clearly  of 
oinnion,  that  the  plant  in  question  must  be  taken  to  have  been 
in  the  possession,  order  and  disposition  of  the  bankrupt,  at 
the  time  of  his  bankruptcy.  According  to  the  terms  of  the 
proviso  for  re-entry,  the  defendant  was  not  to  resume  the 
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absolute  possesdon  of  the  premiaes,  but  to  dispose  of  than  ltti&^ 
by  sale,  and  the  oyerplus  arising  therefrom,  if  any,  was  to  be 
paid  tOL  the  bankrupt.  He  therefore  was  to  have  all  the  be- 
nefit to  be  ultinuitely  derived  from  the  property ;  and  aa  the 
Jury  have  found  the  material  facts  as  to  the  bankruptcy, 
and  that  the  bankrupt  himself  had  not  obtained  possession 
bam  the  defendant  by  fraud,  the  plant  was  in  his  order 
and  diaposition  at  the  time  of  the  bankruptcy,  and  conse* 
quently  passed  to  the  plaintiffs  as  his  assignees. 

Lord  Chief  Justice  Best. — After  what  has  fidlen  from 
the  Court,  I  need  only  add  a  few  observations.  The  opinion 
I  formed  at  ^tst  Prius  is  now  confirmed ;  and  with  respect  to 
the  act  of  banlgruptcy  there  is  no  doubt.  All  the  collateral 
fiu^ts  were  left  to  the  Jury,  as  well  as  the  credit  due  to  the 
witness  who  was  called  to  prove  the  act; .  and  Ida  evidence 
corresponded  with  the  statement  made  by  the  bankrupt 
himself  in  his  examination  befiire  the  commissionexs.  The 
plant  and  other  property,  which  form  the  subject  of  the 
present  action,  were  left  in  the  order  and  disposition  of  the 
bankrupt,  at  the  time  of  his  bankruptcy,  by  the  defendant, 
and  if  so  they  passed  to  the  plaintiffs  as  his  assignees.  But  it 
was  insisted,  for  the  defendant,  that  the  possession  by  the 
bankrupt  was  obtained  by  fraud.  It  is  difficult  k>  deal 
with  general  propositions,  and  equally  difficult  to  say  if  hat 
the  consequence  of  a  firaud  shall  be,  until  the  nature  of 
such  fiaud.be  duly  considered  and  ascertained..  Although 
the  bankrupt  might  have  supposed  at  the  time  he  made 
the  bargain,  that  he  would  not  be  enabled  to  pay  for  the 
plant  .according,  to  the  stipulations  contained  in  the  deed^ 
yet  that  would  not  prevent  the  property  from  passing  to  him» 
so  as  to  vest  it  in  his  assignees  under  the  statute.  If  a 
person  order  goods  to  be  sent  to  him  at  night,  and  early 
the  next  morning  commit  an  act  of  bankruptcy,  he  must 
betaken  to  have  obtained  possession  of  them  by  artifice  or 
firaud,  but  if  he  be  allowed  to  remain  in  possession  four 
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Mg^      HKHitlis,  by  the  consent  or  permission  of  die  tme  oinler^ 
Us  creditors  are  not  to  be  deprired  of  the  benefit  affiirded 
them  by  the  statute,  and  no  esse  has  been  carried   to 
so  great  an  extent.    I  need  seaicdy  consider  ivhedier  tiie 
deedin  questim  were  nsorions  or  not :  and  the  case  of  jPfagf* 
er  ▼•  Edm&rdti  to  which  I  adverted  at  the  trial,  does  not 
appear  to  be  applicable  to  the  present;  the  question  here 
isy^idiedier,  by  the  terms  of  the  deed,  the  letting  wece  not  in 
fhenatore  of  asale,  or  whether  it  were  not  a  contrivance  to 
obtsinKML /lercMl;  interestfortfae  forbearance  of  the  pay- 
ment of  the  pordiase  money  by  the  bankrupt,  for  the  space 
•f  four  years;  andif  so,  ItoUthe  Jury,  thataUhoaghlhe 
deed  might  cotltain  a  ccdour  for  letting  the  premises,  yet  that 
if  it  were  tainted  widi  usury ,  the  defendant  could  not  act  un-i^ 
deritysoastoentidehimsdftoresumethepossession.  They 
expressly  found  that  it  was;  and  on  again  locAing  at  ft,  no 
doubt  can  be  entertained  on  ^  sulgect.    If  it  be  once  re- 
duced to  a  money  tnnsacdon,  and  become  m  the'  nature 
of  a  f<»bearanoe  of  a  loan,  it  fills  expresdy  within  the 
tenns  of  the  statute,  as  was  most  justly  said  by  Lord  JKhmk 
JiM  in  Flayer  ▼•  Edwardg,  i9ia.  {a)  *'  that  where  thejieal 
truth  is  a  loan  of  money,  the  wit  of  man  cannot  find  a  shSI 
to  take  it  out  of  the  statute.    If  the  substance  be  alosnof 
money,  nothing  will  protect  the  taking  more  than  5per  , 
cent,  and  though  the  statute  mentions  only  *  for  losn  of 
monies,  wares,  merchandises,  or  other  commodities,'  yet 
any  other  contrivance,  if  the  substance  of  it  be  a  loan,  will 
come  under  the  word '  indirecdy.' "    As,  therefore,  die  hw 
and  justice  of  die  case  appear  to  be  with  the  plaintifi,  I 
am  of  opnnon  that  the  verdict  found  for  them  at  die  trial 
ought  not  to  be  disturbed. 

mde  refused^ 
(•)  Cowp.  114. 
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SaVARD  0.  AnSTEY.  Xi^^l^^ 

TuISwManaetlQnofooyenaiit.  Thededantioii  atat^,  laadMbnUoii 
that  bjr  iodentiire,  bearing  date  the  5th  December^  ISflOi  b^uMT^*^ 


betwe»  the  plaintiir  and  defendant,  after  leoitiDg  ^^^^. 
tiiat  tire  fdidntlff  had  lacdlyeontractod  and  agreed  with  the  ^^^^^^ 
defeiadant  fat  the  aale  to  him  di  aereral  meBsuages^  &c.  to  indmnuy 
oitttafte  in  the  pariali  otEatiwood,  m  B$ie»,  and  conaiating  l^|^i^!|^y  ac-> 
iX  two  tmeui^caaedWeHbarrowHiM  and  Easiw^  ^^^^^tw 

<xmtaiiiingv  togetherj  two  hundred  and  thirty-4iro  acresj  or  of:— imadi  ibr 
thefttaboutat  charged  and  chargeable  with  the  payment  of  ^i!El«ddMr— 
fear  aereral  annuities  of  low.  each>  under  the  wiU  of  JMi-  ^^'^j^ 
ehael  Saward^  the  fether  of  the  plahitiff;  for  the  sum  of  was  tfamby 
44601.:  and  alao  ledtnig,  that  by  indentures  of  lease  and  good  ondenmr- 
rekaae,  bearing  even  date  with  the  indenture,  and  made  ^^^^!^!^^ 
between  J.  W.  of  die  first  part,  the  plamtiflP  of  the  se-  ^^  ^;^^- 
eond,  the  deiSendant  of  the  third,  and  J.  ^.  of  the  fourth  bythebtter. 
part,  the  phdntiff,  in  oonsideradon  of  44601.  therdn  stat- 
ed to  be,  (but  finfOI.  whereof  were  not  actually)  pud  by 
the  defendant  to  the  plaintiff,  he,  the  phuntifP,  and  the 
aaM  J.  fFl  as  his  trustee^  conveyed,,  and  otherwise  as- 
sured to  the  defendant,  his  heirs  and  assigns,  the  said 
measdiiges,  fcc,  called  Wesiharr&w  Hall  and  Eoikoood 
farms,  to  hold  the  same  to  the  defendant,  his  heirs  and 
aaagns,  (subject  to  the  said  four  several  annuities  of  lOOiL),. 
ao  certain  uses  therein  expressed,  giving  the  defendant  a 
general  power  of  disposition  over  the  said  hereditaments, 
subject  to  such  uses;  and  also  further  redting,  that  the 
testator,  Michael  Smoard,  being  so  entitled  to  the  said 
messuages,  made  and  published  his  Will  on  the  ilMiAprU, 
1815,  which  was  dufy  executed  to  pass  real  estates  of  , 
inheritance,  and  whereby  he  gave  and  devised  to  his  son, 
(die  plaintiff,)  die  said  two  freehold  farms,  called  Westbar- 
row  Hall  and  Eastwood  farms,  with  all  houses  and  out* 
buildings  thereon,  to  hold  the  same  to  die  plaintiff,  Alf 
heirs  and  assigns ,  upon  condition  that  he  and  they  should 
i>ay  yearly,  during  the  natural  lives  of  his,  (the  testatot*s)^ 
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I8g5>^  four  daughtersi  ihereinafter  named,  by  two  equal  pay- 
mentSi  (that  is  to  say,  on  the  25th  March  and  29th  Sepiem^ 
ber,  the  yearly  rent  or  sum  of  100/.,  free  from  all  charges 
whatever,  unto  each  of  his  (the  testator's)  four  daughters 
in  his  will  respectively  named  and  described;  and  the  tes^ 
tator  charged  the  same  farms  with  the  payment  qf  the. 
said  annuities  accordingly;  and  also  further  redtii^,  that, 
it  was,  on  the  said  purchase,  agreed,  that  the  defendant, 
should  enter  into  a  covenant  for  the  payment  of  the  said> 
four  several  annuities  of  100/.  each,  and  for  the  indemnity  of 
the  plaintiff  respecting  the  same,  in  the  manner  thereina^ 
ter  contained :— :''  It  was  in  and  by  the  said  indenture  so 
made  between  the  plaintiff  and  defendant,  agreed,  (amongst, 
other  things),  and  the  defendant,  in  consideration  of  the 
premises,' did  thereby,  for  himself,  his  heirs,  executors^ 
administrators  and  assigns,  covenant,  promise  and  agree 
to  and  with  the.  plaintiff,  his  heirs,  executors  and  admin- 
istrators, that  he^  the  defendant;  his  heirs,  executors  or  ad- 
ministrators, should  and  would,  from  time  to  time,  and  at 
all  times  thereafter,  well  and  truly  pay,  or  cause  to  be  paid, 
unto  the  person  c^r  persons  who  should,  for  the  time  being, 
be  entitled  to  the  same,  the  said  four  several  annuities  of 
100/.,  by  the  said  will  of  the  said  Michael  Saward,  de- 
ceived; given  and  bequeathed  to  his  four  daughters,  and 
thereby  charged  on  the  said  farms,  called  Westbarraw 
Hall  and  Eastwood  farms,  as  therein  aforesaid  expressed^^ 
during  the  continuance  of  the  same  annuities  respectively, 
at  such  time  or  times,  and  in  such  manner  and  form  as  the 
same  were  and  are  by  the  said  will  respectively  directed 
to  be  paid,  and  should  and  would,  from  time  to  time,  and 
at  all  times  thereafter,  save,  defend,  keep  harmless,  and  in- 
demnify the  plaintiff,  his  executors,  administrators  and  as- 
signs, and  his  and  their  lands  and  tenements,  goods  and  chat- 
tels, of,  from,  and  against  all  and  allmannerof  actionand  ac- 
tions, suit  and  suits,cause  and  causes  of  action  and  suit,  and  aU 
claims,  pretensions  and  demands  whatsoever,  for,  or  on  ac- 
count of  the  same  annuities  respectively,  or  any  of  them,  or 


IN  THE  FIFTH  AND  SIXTH  YSAKS  OF  OSO.  IV. 

any  port  thereof^  or  in  any  wise  relating  theretow'* — The 
pkintiff  thenaYerredy  that  although  two  of  the  daughters 
ctABekael  Saward,  the  testator^  were  stiU  respectively  liv- 
ing, and  entitled  to  the  said  two  annuities  of  IQOL  so 
^ven  and  bequeathed  to  them^  and  .payable  as  aforesaid, 
and  that  such  annuities  were  still  in  fbrcei  assigned  for 
breaf^,   that  the  defendant  had  not  paid  the  said  an- 
nuitiea  so  directed  to  be  paid  as  aforesaid^  and  that  there 
was  then  due  and.owing,  and  in  arrear  to  them  on  account  of 
the  said  amniitieB^  a  large'  sum  of  money,  to  wit,  the  sum 
of  SOOL,  for  a  certain  time,  to  wit,  one  year  and  a  half  of 
the  said  last-menticNiied  annuities,'  and  which  said  sum  of 
9001.,  accrued  due  after  the  making  of  the  said  indenture, 
contrary  to  the  tenor  and  effect  of  the  said  indenturew 
To  tins  declaration,  the  defendant  demurred  specially, 
and  assigned  for  causes .  that,  the  covenant  in  the  in- 
denture in  the  declaration  mentioned,  that  he,  the  defend- 
ant, his  henrs,  executors  or  administrators,  should  and 
would  pay  the  annuities,  &c«,  and  indemnify  the  plaintiff 
firom  and.  against  all  actions,  &c.,  for,  or  on  account  of  the 
same  annuities,  or  any  of  them,  or  any  part  thereof,  was 
one  entire  covenant,  and  made  and  entered  into  for  indem- 
nifying the  plaintiff  against  all  manner  of  actions,  suits,  &c;, 
and  all  claims,  &c.,  for  or  on  account  of  the  same  annui- 
tiea  respectively,  or  any  of  them,  or  any  part  thereof,  or  in 
any  wise  relatmg  thereto;  and  that  the  plaintiff  had  not, 
in  and  by  his  declaration,  sufficiently,  or  in  any  manner, 
shewn,  .that  be  was,  or  in  any  wise  had  been  damnified  by 
the  alleged  non-payment  by  the  defendant  of  the  annuities 
in  the  declaration  mentioned,  and  alleged  to  have  been 
respectively  due  and  payable  to  the  said  two  daughters 
of  the  testator,  as  in  the  declaration  mentioned;  and  also, 
that  no  sufficient  breach  of  the  covenant  was  stated  and 
shewn  in  the  said  declaration.    The  plaintiff  joined  in  de- 
murrer. 

Mr.  Se^eant  Peake,  in  support  of  the  demurreri  pre- 


sa 
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jy^  mised,  that  although  special  in  temis,  yet  it  might  be 
treated  as  general,  as  tiie  objection  raised  to  the  deda- 
ration  was  on  the  construction  of  the  covenant  therein  set 
out,  which  must  be  collected  from  the  whole  of  the 
deed  in  which  it  is  contamed,  as  well  as  the  subject  mat* 
ter  of  die  contract,  and  relative  situation  of  the  parties; 
and  if  so,  it  merely  amounts  to  a  ooTcnant  of  indemnity^ 
The  whole  consideration  for  such  covenant  was  the  indem* 
niflcation  of  the  plaintiff,  by  tiie  defendant,  ftomany  action 
or  charge  tiiat  might  accrue  to  the  former  on  account  of  tiie 
non-payment  of  tiie  annuities ;  and  the  estate  being  devised 
by  tiie  testator  to  die  plaintiff,  on  the  condition  not  only  tiiat 
he,  but  also  diat  kUheks  andoirignSf  should  pay  the  an- 
nuities,  and  as  he  charged  the  fiirms  in  question  with  such 
payment,  the  estate  only  can  be  subject  to  such  charge,  and 
not  the  plaintiff  personally,  and,  tiieiefoxe,  he  cannot  have 
been  damnified  by  die  non*-payment  of  the  aaiiQitbs.  It  can*^ 
not  be  contended,  for  a  moment^  that  die  annuitants  could 
have  sued  the  plaintiff,  as  they  had  apower  of  distress  on  tiie 
land,  tiie  testator  having  expressly  charged  it  with  the  pay^ 
ment  of  the  annuities;  nor  could  tiiey  have  proceeded  against 
Hie  plaintiff  as  devisee,  as  he  was  not  himself  personally 
liable,  no  charge  being  imposed  cm  him  by  the  terms  of  die 
devise;  and  as  he  had  sold  the  lands  so  made  chargeable 
with  die  annuities,  to  the  defendant,  the  plaintiff  could 
not  be  afterwards  damnified  by  their  non-paymctnt.  There 
is  a  long  series  of  oases  as  to  whether  an  estate  for  life,  or 
in  fee,  pass  to  a  devisee,  and  which  turn  on  die  quea- 
tion,  whether  the  land  or  the  devisee  be  liable  to  the  pay- 
ment of  charges:  and  here  the  only  point  is,  whether  die 
payment  of  the  annuities  in  question  can  be  considered 
as  a  personal  charge  on  die  devisee,  or  as  a  charge  on  the 
land.  It  is  perfecdy  dear,  that  it  can  be  on  the  latter 
only,  as  the  annuitants  have  a  power  of  distress  given  them 
in  case  of  non-payment,  for  the  lands  alone  were  chargea- 
ble. Therefore,  considering  that  there  was  no  personal 
charge  oh  the  plaintiff  as  devisee  by  the  terms  of  the  will. 


Mr*  Serjeatit  Bot/mqtieif  conHra,  waB  slopped  by  the 
Court. 

LoidCSiier  Justiee  BsBT.^TiyB  b  an  action  of  coveiiant 
tot  noD-pajment,  by  the  defendant,  of  certain  annuitiea  s 
and  the  question  on  the  eonstntcti^m  of  the  covenanti  as  set 
out  in  the  declaration^  arises  on  a  clause  in  a  will  made  by 
the  phdntiff 's  &ther«  and  by  which  the  estates  in  ques" 
tkn  were  devised  to  the  plaintiff,  from  whom  the  de- 
lendan*  has  purchased  themt  and  which  is  recited  m  the 
deed  containing  the  eovenant,  viz.  "  I  give  and  devise  to 
■ly  son  all  those  my  two  freehold  ferms,  called,  &c.  &c»,  to 
hold  die  same  to  my  said  son,  his  heirs  and  assigns,  vyon 
condition  that  he  and  they  shall  pay,  yearly,  during  the  na* 
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and  taking  the  whole  of  the  deed  together,  it  is  evidmt,  J?!^ 
that  the  only  object  of  the  parties  was,  to  indemnify  the 
plaintiff  against  any  eharge  which  might  be  made  against 
him  in  case  die  annuities  were  not  paid.  The  def<»idr 
ant  covenanted  to  pay  them  at  such  times,  and  in  such 
manner  and  £onn,  aa  the  will  directed,  and  to  save  the 
plaintiff  harmless,  and  indemnify  him  from  all  actions,  &c» 
by  which  he  merely  made  himself  liable  to  pay  the  annui^ 
des,  aa  the  plaintiff  himself  was  bound  to  pay  them;  and 
the  aannitants  had  no  remedy  against  him  personally^ 
Hie  covenant  to  indemnify  him  cannot  be  considered 
as  a  separate  and  independent  covenant ;  as  the  plaintiff 
eoaU  not  be  individually  called  on  to  pay  the  annuities  ao« 
eeiding  to  the  tenns  of  the  will,  die  defendant  did  not  co- 
irenantto  indemnify  him  at  all  events:  and  die  declaration 
does  not  shew  diat  die  plaintiff  ha0  been  actually  damni- 
fied by  the  non-payment  of  the  annuities;  nor  could  he 
have  been*  as  they  were  a  burden  imposed  on  die  lands  by 
the  devisor  himaeli^  under  whom  die  plaint^  obtained 
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ifigg"^  taral  Ihres  of  my  four  daughters  hereinafter  named,  by 
two  equal  payments,  vis.  on  the  S5th  March  and  S9di 
September,  the  yearly  rent  or  sum  of  100/.,  free  from  all 
charges  whateverj  unto  each  of  my  four  daughters;,  and  I 
charge  the  same  farms  with  the  payment  of  the  said  annui- 
ties accordingly."  It  is  dear,  that  this  was  in  the  nature 
of  a  rent  charge,  as  the  annuities  were  charged  on  the 
land,  and  not  on  the  person  of  the  devisee;  but  there 
was  no  clause  giving  a  power  of  distress,  yet  the  statute 
4  Geo.  2,  c.  S8,  s.  5,  gives  a  remedy  by  dbtress  for  rents 
seek,  and  chief  rents,  as  in  cases  of  rent  reserved  uponlease ; 
and  there  can  be  no  doubt  but  that  the  charge  in  question  was 
arentseck.  The  plaintifftook  possession  of  the  farms  in  ques- 
tion, under  the  will  of  his  father,  and  afterwards  sold  them 
to  the  defendant;  and  the  deed  containing  the  covenant  in 
question  was  entered  into  at  the  time  of  the  sale,  in  which 
the  defendant,  in  consideration  of  the  premises,  did,  for 
himself,  his  heirs,  executors,  administrators  and  assigns, 
covenant  with  the  plaintiff,  his  heirs,  executors  and  ad- 
ministrators, that  he,  (the  defendant),  his  heirs,  executors^ 
&c.,  should  and  would,  from  time  to  time,  and  at  all  times 
thereafter,  well  and  truly  pay,  or  cause  to  be  pud  to  the 
person  or  persons  who  should,  for  the  time  being,  be  en- 
titled to  the  same,  the  said  four  several  annuities  of  100/., 
by  the  will  of  the  said  Michael  Saward,  deceased,  |^ven 
and  bequeathed  to  his  four  daughters,  and  thereby 
charged  on  the  said  farms."  Stopping  here,  it  cannot  be 
doubted  for  a  moment  but  that  this  is  an  absolute  and 
positive  covenant,  and  one  to  which  no  possible  objection 
can  be  ridsed.  The  plaintiff  had  a  right  to  sell  the  estate 
chargeable  with  the  annuities,  and  to  take  a  covenant  from 
the  purchaser  for  the  due  payment  of  them  to  the  annuitants, 
andmore particularly  so,  as  they  were  his  own  sisters,  to  whom 
he  would  be  naturally  desirous  to  give  every  possible  security ; 
as,  whilst  the  property  remained  in  his  possession,  he  would 
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tiot,  from  the  ties  which  existed  between  them,  allow  them  to  slS^ 
stifier ;  but  when  the  estate  got  into  the  hands  of  a  strangeri 
the  annuitants  might  have  been  com]>elled  to  have  recourse 
to  dihitory  and  expensive  proceedings,  in  order  to  recover 
dieir  annuities,  as  the  estate  might  decrease  in  value,  ac- 
cording to  the  change  of  landed  property;  or  there  might 
be  a  liad  or  insolvent  tenant,  or  the  property  might  be  re- 
Hiored  from  the  premises,  so  as  to  prevent  a  remedy  by  dis- . 
tress; — in  either  of  which  cases,  the  payment  of  the  annu- 
ities might  have  been  defeated.  It  was  therefore  prudent 
for  the  plaintiff  to  require  a  personal  covenant  from  the  de- 
fendant, for  the  due  paydient  of  them  thereafter,  and  he 
accordingly  caused  it  to  be  inserted  in  the  deed,  which  the 
defendant  has  himself  executed.  It  has  been  said,  how- 
ever, that  this  is  not  an  absolute  covenant.  I  agree,  that 
the  subject  matter  of  the  contract  must  be  looked  at,  in 
order  to  ascertain  the  meaning  of  the  parties,  which 
must  be  collected  from  the  whole  of  the  deed ;  and  although 
a  positive  covenant  may  be  sometimes  controlled  by  other 
clauses,  yet  the  Court  will  give  effect  to  all  the  instrument 
taken  together.  The  latter  part  of  the  covenant  by  the  de- 
fendant is,  that  "  during  the  continuance  of  the  annuities,  he 
would  pay,  or  cause  them  to  be  paid,  at  such  time,  and  in 
such  manner  as  the  same  were  by  tiie  will  directed  to  be  paid, 
and  should  and  would,  from  time  to  time,  'and  at  all  times 
thereafter,  save,  defend,  and  indemnify  tiie  plaintiff,  his  ex- 
ecutors, &c.,  from  all  actions,  claims,  and  demands  what- 
soever, for  or  on  account  of  the  annuities,  or  in  any  wise  re- 
lating thereto.**  It  has  been  supposed,  that  this  clause  of  in- 
demmty  controls  the  positive  terms  contained  in  the  previous 
part  of  the  covenant,  as  to  the  payment  of  the  annuities ;  but 
if  that  were  so,  it  would  render  it  wholly  inoperative  and 
nugatory;  for  the  plaintiff  was  never  personally  liable,  and 
therefore  could  not  be  damnified  by  non-payment ;  and  if  so, 
he,  in  strictness,  could  require  no  such  covenant.  But  it 
would  be  a  strong  thing  to  say,  that  the  clause  of  indemni- 
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j^^^  tj  should  have  the  effect  of  getting  rid  of  the  whole  of  the 
QOTenant,  and  more  especially  so,  when  it  is  manifest  that 
such  was  not  the  intention  of  the  parties.  Although,  in 
Browning  v.  Wright  {a),  where  the  vendor  of  an  estate^ 
after  granting  it  in  fee  to  B.,  and  after  warranting  the 
same  against  himself  and  his  heirs,  covenanted,  that,  not« 
withstanding  any  act  by  him  done  to  the  contrary,  he  waa 
seised  of  the  premises  in  fee,  and  that  he  had  ftiH  power 
tp  convey  the  same;  and  then  covenanted  that  the  vendee 
should  have  quiet  enjoyment;,  and  lastly  for  assurance;  it 
was  held,  that  the  intervening  general  words,  ^  ftill  pow- 
er to  convey,*'  were  either  part  of  the  preceding  spedal 
covenant,  or,  if  not,  that  they  were  qualified  and  con* 
trolled  by  all  the  other  special  covenants  against  the  acts  of 
the  vendor  himself  and  his  heirs;  yet  there 'the  cov^nanta 
were  preceded  by  the  introductory  words,  ''  for,  and  not« 
withstanding  any  thing  by  the  vendor  done  to  the  contra^ 
ry,'*  which  words  were  applicable  as  well  to  the  covenant 
in  dispute  as  to  that  which  preceded  it,  and  therefore  had 
an  effect.  But  according  to  the  construction  contended 
for  in  this  case,  the  former  part  of  the  covenant  would  have 
no  effect  whatever;  and  although  the  covenant  for  indemc 
nity  were  unnecessary,  yet  utile  per  inutile  nan  vitiaiur;  and 
taking  the  whole  of  the  covenant  together,  I  cannot  infer 
that  it  was  the  intention  of  the  parties  that  the  positive  co« 
venant  for  the  payment  of  the  annuities  should  be  control* 
led  or  narrowed  in  its  operation  by  the  clause  of  indemnity 
with  which  it  was  connected. 

Mr.  Justice  Park. — I  am  of  the  same  opinion*  It  is  evi* 
dent  that  the  estate  was  sold  to  the  defendant  for  a  much 
smaller  sum,  in  consideration  of  his  undertaking  to  pay 
the  annuities  in  question. 

Mr.  Justice  Burrouoh.— The  estates  were  devised  to 

(«)  2  Bos.  &  Pul.  13. 
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the  pkintiff  by  his  frtber,  subject  to  the  charge  of  certain 
amiiitiee;  and  it  was  part  of  the  special  contract  <m  die 
sale  by  the  plaintiff  to  the  defendant^  that  the  latter 
shonU  pay  them  at  such  times»  and  in  such  manner  and 
htm  as  they  were  directed  to  be  paid  by  the  will}  and  a 
covenant  to  that  effect  was  accordingly  inserted  in  the 
deed;  there  is  no  pretence  for  saying  that  such  pay^ 
meat  was  notconaidered  by  tfie  parties  at  the  time  the  con-* 
tract  for  the  sale  was  entered  into.  It  was  natural  for  the 
plamiiff  to  require  such  a  coYenant,  in  order  to  protect 
the  interests  of  his  sistersj  or  to  secure  them  at  atl  events. 
This,  therefore,  18  not  like  the  case  of  a  covenant  for  tide« 
which,  although  general  in  terms,  may  be  qualified  or 
restruned  by  subsequent  dauses  in  the  same  deed,  as  here 
there  wasa  dis&iet  and  positive  covenant  for  the  payment 
of  the  aDimities,  and  which,  according  to  grapunatical  con* 
stniction,  may  be  considered  as  absolute.    . 

Mr.  Joslioe  Gaskuks  ocmcurring-^ 

Judgment  for  the  plaintiff. 


WiCKBs  r.  CLXTTTERmJCK,  Esq.  p^^^  lil 

J.  jBQS  was  an  action  of  trespass  for  an  assault  and  false    Ama^ctmte  is 
imprisonment.    The  declaration  stated,  that  the  defend-  i*"??^^""*'" 

*  '  looeoui  com* 

ant  on  tfie  18th  May.  182S,  with  force  and  arms,  &c.  mitment,  not- 
assaulted,  and  caused  an  assault  to  be  made  on  the  plain-  preTiou  regular 
tiff,  to  wit,  at  &c.,  and  then  and  there  caused  him  to  be  ^^^^^ 
apprehended  and  seized,  and  laid  hold  of,  and  to  be  forced  Jj"*  *2SJ^t. 
and  compelled  to  go  from  and  out  of  a  certain  public  road,  imderdieKatate 
and  king's  common  highway,  situate  and  being  at,  &c.,  in  ^g  flshiag^  a' 
a  certain  cart,  in,  through  and  along,  divers  public  roads,  SdMtititeSat 

the  (rffenoe  was 
wnwififfd  in  imelomd  grotmd:  Held  to  be  bad,  and  Chat  an  action  fat  fidae  impTiaofament  waa 
aadHafaBble  againat  the  magiatrate  iaauiog  it.  The  Court  will  not  gnot  a  new  trial  on  the  ground 
of  a  taiShig  tBaccnaqr  of  the  Judge  in  hia  ^tiractioQ  to  die  Htjf  If  ike  verdict  appear  to  meet  the 
joitaccofthecaae.    - 
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^l^Lr  ^^^^  ^^^  places^  unto«  &c.  and  to  be  there  imprisoned 
WicKEs  and  kept^  and  detained  in  prison^  for  a  long  space  of  time^ 
Clittterbuck.  ^^  ^^9  &<^'>  <^^  A^  ^^^  expiration  thereof,  to  go  and  be 
taken  from  thence  unto  and  into  a  certain  common  prison, 
called  the  House  of  Correction,  at  &c.,  and  to  be  then 
unlawfully  imprisoned  and  kept  and  detained  in  prison 
there,  without  any  reasonable  or  probable  cause  what- 
soever,  for  a  long  space  of  time,  to  wit,  for  the  space  of 
seven  days  then  next  following,  contrary  to  the  laws  and 
customs  of  this  realm,  and  against  the  wfll  of  the  plaintiff, 
whereby  he  was  then  and  there  not  only  greatly  hurt, 
bruised  and  wounded,  but  was  also  thereby  greatly  expos- 
ed and  injured  in  his  credit  and  circumstances.  The  de- 
fendantjpleaded  Not  Gruilty. 

At  the  trial,  before  Mr.  Baron  Graham,  at  the  last  Sum- 
mer Assizes,  at  Hertford,  it  appeared,  that  on  the  16th 
Majfi  18£S,  the  plaintiff  was  fishing  in  a  pond,  or  reser- 
voir, belonging  to  the  Grand  Junction  Canal  Company, 
which  consisted  of  about  sixty  acres,  and  had  lately  formed 
part  of  Aldenham  Common ;  that  it  was  surrounded  by  a 
fence,  except  in  one  part,  which  was  bounded  by  a  turn- 
pike road,  on  which  rails  were  placed  to  prevent  persons 
passing  along  the  road  from  falling  in;  and  that  the  plain- 
tiff was  standing  on  the  road,  and  fishing  with  a  rod  and 
line,  over  the  railing.  On  the  17th  May,  the  defendant, 
one  of  the  magistrates  for  the  county  of  Herts,  issued  his 
warrant,  at  the  instance  of  the  Hon.  and  Rev.  W.  Capel, 
who  rented  the  fishery  of  the  lord  of  the  manor  of  Alden- 
ham,  for  the  apprehension  of  the  plaintiff,  which  was  as 
follows: 

"  County  of  Hertford,  to  wit: — 

To  the  constables  of  Bushy,  in  the  said 
county,  and  also  to  Henry  Simmons, 
especially. 

**  Forasmuch  as  complaint  upon  oath  has  been  made 
unto  me,  whose  hand  and  seal  are  hereunto  set,  one  of  his 
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Majesty's  Justices  of  the  Peace,  for  the  liberty  of  SL  AU         1^5- 
banM  in  the  said  county,  that  J—  Wickes^  of  the  parish  of       Wickbs 
Bushy,  in  the  said  county,  corn-dealer,  did,  on  the  16th   clottiebuck. 
day  of  May,  instant,  take,  kill,  or  destroy,  or  attempt  to 
take,  kill,  or  destroy,  the  fish  in  a  reservoir,  in  the  parish 
o{  Aldenham^  in  the  said  liberty,  being  the  private  pro' 
perty  of  the  Honorable  and  Reverend  William  Capel,  and 
without  his  consent:— These  are  therefore,  in  his  Majesty's 
name,  to  require  you,  the  said  constables,  and  Henry  Sim* 
mondSf  or  some,  or  one  of  you,  to  apprehend  and  bring  be- 
fore me,' or  some  other  of  his  Majesty's  Justices  of  the 
Peace  for  the  said  Uberty  and  county,  the  body  of  the  said 
J«  WickeSt  to  answer  to  the  said  complaint,  and  to  be 
dealt  with  according  to  law.     Given  under  my  hand  and 
seal,  the  17th  day  of  May,  1822." 

In  pursuance  of  this  warrant,  the  plaintiff  was  appre- 
hended, and  brought  before  the  defendant,  who  convicted 
him  in  the  penalty  of  5/.,  under  the  statute  5  Geo,  3,  c.  14, 
6.  3  (a),  for  fishing  in  inclosed  ground.  The  conviction 
was  as  follows : 

"  Be  it  remembered,  that  on  the  17th  day  of  May,  in 
the  third  year  of  the  reign  of  our  sovereign  Lord,  George 

{a)  By  which  it  is  enacted,  that  forfeit  and  pay,  for  every  such  of- 

"  in  case  any  person  or  persons  fence,  the  sum  of  5/.  to  the  owner 

shall  Ukke,  kUl,  or  destroy,  or  at-  or  owners  of  the  fishery  of  such 

tempt  to  take,  kill,  or  destroy,  any  river  or  stream  of  water,  or  of  such  % 

fish,  in  any  river  or  stream,  pond,  pond,  pool,  moat,  or  other  water: 

pool,  or  other  water,  (not  being  in  and  that  it  shall  be  lawful  to  and 

any  park  or  paddock,  or  in  any  for  any  one  or  more  of  his  Majes- 

girden,  orchard,  or  yard,  adjoin-  ty's  Justices  of  the  Peace,  of  the 

ing  or  belonging  to  any  dwelling  county,  division,  riding,  or  place, 

honsey  but  shall  be  in  any  other  in-  where  such  last  mentioned  ofience 

dosed  ground,  which  shall  be  pri-  or  offences  shall  be  committed^ 

vate  property)  every  such  person,  upon  complaint  made  to  him  or 

bdng   lawfully   convicted  there-  them  upon  oath,  against  any  per- 

of,  by  the  oath  of  one  or  more  son  or  persons,  for  any  such  of- 

credible  witness  or  witnesses,  shall  fence  or  offences,  to  issue  his  or 

VOL.  X.  F 
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^2^^  the  Fdfuttb,  &c.,  lu6(d  in  the  year  of  mir  Ldrd,  18SS,  at 
WicKBS  Waifbrd,  in  the  libetty  of  St.  Albans,  in  the  county  of 
CLons&ftvck.  Hertf&rd,  the  Honorable  and  Reverend  Wiiliam  Cofpel, 
owner  of  iheJUkery  within  a  certain  pond  or  pool  of  water, 
caHed  the  Reservoir,  situate  in  the  parish  oSAUenham, 
in  die  liberty  afofesaid,  comes  before  me,  Robert  ChUter- 
buck,  Esq.,  one  of  the  Justices  of  our  said  Lord  the  King^ 
assigned  to  keep  the  peace  of  our  said  Lord  the  King,  in 
and  for  the  said  liberty  of  St.  Aibam,  and  also  to  hear  and 
determine  divers  felomes,  trespasses,  and  other  misdemean- 
ors in  the  said  liberty  committed;  and  upon  oaA  to  him  by 
me  now  here  adminbtered  upon  the  Holy  Gospels  of 
iSod,  giveth  me,  the  said  Justice,  to  understand  and  be 
informed,  that  on  Thursday,  the  16th  day  of  May,  instant, 
at  the  parish  of  Aldenham,  in  the  Kberty  aforesaid,  Joseph 
fFickes,  of  the  parish  of  Bushy,  in  the  county  of  Hertford, 
corn-dealer,  did  attempt  to  take,  kill,  or  destroy  the  fish, 
in  a  certain  pond  or  pool  of  water,  called  the  Reservoir^ 
situate  in  die  parish  of  Aldenham,  in  the  liberty  of  iSif.  Al- 
bans, afore^d,  (that  is  to  say),  by  fishing  in  the  said  pond 
or  pool  of  water,  called  the  Reservoir,  with  a  certain  fish- 
ing rod  and  fishing  line,  with  intent  to  take,  kill,,  or  de- 
stroy the  fish  preserved  therein,  without  the  consent  of  him 
the  Honorable  and  Reverend  WilUam  Capel,  contrary 
to  the  form  of  the  statute  in  that  case  made  and  provided, 

their  wairant  or  warrants,  to  bring  mediately  after  sadi  conviction, 

the  perscm  or  peraona  so  com-  pay  die  said  penalty  of  5/.  to  snch 

plained  of,  before  him  or  them ; —  justice  or  justices,  before  whom 

and  if  tiie  person  or  persons  so  he  or  they  shaD  be  so  conficted, 

complained  of,  shall  be  convicted  for  the  nse  of  such  person  or  per- 

of  any  of  the  said  offences,  be-  sons  as  the  same  was  thereby  ap- 

fore  such  justice  or  justices,  or  p<Hnted  to  be  forfdted  and  paid 

any  other  of  his  Majesty's  justices  unto,  and  in  deftnit  thereof  shall 

of  the  same  county,  diviaon,  &c  be  committed  by  such  justice  or 

by  the  oath  or  oaths  of  one  or  justices  to  the  House  of  Gorrec- 

more   credible  witness    or  wit-  tion,  for  any  time  not  exceeffing 

ncsaes,  or  by  lus  or  their  own  cob-  nx  months,  unless  tiie  money  for- 

fesdon;  then,  and  in  such  case,  feited  shaU  be  sooner  paid 
the  party  so  conncted  shall,  im- 
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ke  ihe  md  fl^UUam  Cupel  being  then  and  theiie  owner 
of  the  fishery  within  the  said  pond  #r  pod  of  water,  caH*  Wickeb 
ed  the  Reservoir :  and  the  said  Joseph  Wiekes  not  then  ouy^Vivcs. 
aiid  &ere  hai^ag  any  jtist  rigtit,  or  any  just^  reasonable, 
or  probable  elaim,  or  cause,  to  take,  kHI,  earry  away,  or 
destroy  any  ofthe  fish,  or  to  attempt  to  take,  kffi,  or  de« 
stroy  any  €s1i  in  the  said  pond  or  pool  of  water,  caHed 
the  Resenmr,  wherein  the  said  fish  were  attempted  to  be 
ti&en,  kSed,  or  destroyed  by  the  said  Joseph  Wlckes^ 
as  aforesaid,  the  said  Reservoir  not  being  then  in  any 
park,  or  paddock,  or  in  any  garden,  orchard,  or  yard  ad- 
joining or  belonging  to  any  dwelling  house,  but  then  being 
in  other  ntdosed  ground^  then  and  there  being  privaie 
property^  in  the  pmish  of  Aldenham  aforesaid,  whereby 
and  by  force  ef  the  statute  hi  that  case  made  and  provid- 
ed, the  said  Joeeph  Wiekes  hath  forfeited  for  his  said  of- 
ienee  the  sum  of  61*  to  the  said  William  Capel,  rtie  owner 
ofthe  fishery  aforesaid,  whereupon  "the  said  William  Cc^ 
j9ff,  owner  of  llie  fishery  aforesaid,  prayeA  the  judgment 
ef  ne  the  said  Justice,  in  the  premises,  and  tibat  the  said 
JosephWieiesmnyhe  forthwith  apprehended  and  brought 
before  me,  to  answer  the  said  complaint ;  whereupon,  after- 
wards, to  wit,  on  the  18th  day  of  May,  in  the  year  afore- 
said, he,  ilie  said  Joseph  Wiekes  being  by  virtue  of  my 
aramnt  brought  before  me,  the  Justice  aforesaid,  at  Wat- 
ford aforesaid,  in  ^ke  liberty  aforesaid,  to  answer  the  said 
eomphdnt  contained  in  the  said  information,  and  having 
heard  the  same  read,  and  the  said  Wittiam  Capel  being 
also  present  before  me,  and  eomplaining  before  me 
against  4he  said  Joseph  Wiekes,  of  luid  for  the  offence 
■aforesaid,  and  praying  that  he  may  be  convicted  thereof, 
the  said  Joseph  Wiekes  is  asked  by  me,  the  sa^id  Justice, 
if  he  can  say  any  thing  for  himself,  why  he  the  said  Joseph 
Wiekes  should  not  be  convicted  of  the  premises  above 
<iiarged  npon  him,  in  form  aforesaid;  to  which  he  the  said 
Joseph  WUfkes  does  not  make  any  defence  against  the 

F2 
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,M8<^^  ehaigeprefeiredagiiiigtliim;  mdfiaDrther,ontiiel8tfiday 
WicKu  of  May^  in  Ae  duid  year  aforesaid,  at  fFatfcrd  aforesaid, 
CLumuDCE.  ^  ^^  liberty  aforesaid,  Tkomas  Hamnm,  a  senrant  in  the 
employ  of  the  Gramd  Jmmeliom  Gowif  Company,  a  credible 
witness,  ocmietk  before  me  the  said  Jnsdoe,  in  his  proper 
person,  and  before  me  the  said  Justice,  to  toil,  on  the  said 
day  and  year  last  aforesaid,  at  Watford  afinesaid,  in  the 
liberty  aforesaid,  bdng  duly  sworn  touching  the  premises, 
upon  the  Holy  Grospelsof  Gk>d,  upcm  Us  corporal  oath,  to 
him  the  said  ThomoM  HarrUom  then  and  there  adminis- 
tered by  me  the  said  Justice,  (I  the  said  Justice  having 
then  and  there  foil  power  and  authority  to  administer  the 
said  oadi  to  the  said  ThomoM  HarrUom),  deposeth,  swear- 
eth,  and  upon  his  oath  aforesaid  affirmeth^  and  saith  in 
the  presence  of  the  said  Joseph  Wicket,  that  on  the  16th 
day  of  May,  in  the  year  aforesaid,  he  saw  the  said  Joseph 
Wiekes,  in  the  parish  of  Aldemham  aforesaid,  in  the  liberty 
aforesud,  attempt  to  take,  kiD,  or  destroy  the  fish  in  a  cer- 
tain pond  or  pool  of  water,  called  the  Reserroir,  situate 
in  the  parish  otAtdenham,  in  the  liberty  aforesaid,  (that  b 
to  say),  by  fishing  therein  with  a  certain  rod  and  line, 
with  intent  to  take,  kiD,  or  destroy  the  fish  preserved 
therein;  and  that  the  said  pond  or  pool  of  water,  called  the 
Beserroir,  was  not  then,  nor  is  in  any  park  or  paddock,  nor 
in  any  garden,  orchard,  or  yard  adjoining  or  belonging 
to  any  dwelling  house,  but  then  was,  and  is  ta  other  m-^ 
closed  ground,  thai  and  there  being  privaie  property,  in 
the  parish  ot  Aldenham  aforesaid,  in  the  liberty  aforesaid ; 
and  that  the  said  WUUam  Capel,  thai  and  there  was  and 
18  the  true  and  lawful  owner  of  the  fishery  in  the  whole 
of  the  said  pcHid  or  pod  of  water,  called  the  Reservoir. 
And  thereupon  he,  the  said  Joseph  Wiekes^  having  heard 
the  said  evidence  so  given  against  him  as  aforesaid,  is  ask- 
ed by  me,  the  said  Justice,  if  he  have  any  thing  to  say  or 
prove  in  answer  to  such  evidence,  or  to  shew  why  he 
^ould  not  be  convicted  of  the  ofience  above  charged  upon 
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him  in  form  aforesaid :  In  reply  to  which  question,  he,  the  ^  IftB^^ 
said  Joseph  Wicker  made  use  of  these  words,  '*  I  shall  Wicus 
not  say  any  thing  until  I  have  seen  my  attorney;**  and  be-  cluttbbbiigx. 
cause  the  said  Joseph  Wickes  doth  not  nor  can  say  or 
proye  any  thing  in  his  own  defence,  touching  or  concern- 
ing the  offence  so  charged  upon  him  as  aforesaid,  or  shew 
why  he  should  not  be  convicted  of  the  same  offence ;  and 
inasmuch  as  the  said  Joseph  Wickes  has  not  proved  or 
offered  any  evidence  to  prove,  nor  hath  aUeged  that  he 
had  the  authority  or  consent  of  the  said  fFiUiam  Capel, 
or  of  any  owner  of.  the  said  fishery,  to  take,  kill,  carry 
away,  or  destroy,  or  to  attempt  to  take,  kill,  or  destroy 
any  fish  in  the  fishery  aforesaid,  or  any  just  right,  or  any 
just,  reasonable,  or  probable  claim  or  cause,  or  any  right 
or  claim  whatsoever  so  to  do : — ^Therefore,  it  is  on  the  18th 
day  of  May,  in  the  third  year  of  the  reign  of  our  Sovereign 
Lord  the  King  aforesaid,  at  Watford  aforesaid,  in  the  liber- 
ty aforesaid,  by  me  the  said  Justice  adjudged  upon  the  tes- 
thnony  of  the  said  Thomas  Harrison,  a  credible  witness  as 
aforesaid,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  that  he  the  said  Joseph  Wickes  is 
guilty  of  the  ofience  so  charged  upon  him  as  aforesaid, 
and  that  he  the  said  Joseph  Wickes  be,  and  is  hereby  by 
me  &e  said  Justice,  convicted  of  the  offence  aforesaid,  ac- 
cording to  the  statute  aforesaid.  And  I  the  said  Justice 
do  award  and  adjudge  for  such  offence,  that  he  the  said 
Joseph  Wickes  hath  forfeited  the  sum  of  5/.  to  the  said 
WUIiam  Capeii  the  owner  of  the  fishery  of  the  said  pond 
or  pool  of  water,  called  the  Reservoir,  situate  in  the  parish 
of  Aldenfiam,  in  the  liberty  aforesaid,  to  be  paid,  as  the 
statute  aforesaid  doth  direct. 

'*  Given  under  my  hand  and  seal  at  Watford  aforesaid, 
in  the  liberty  aforesaid,  on  the  18th  day  of  Majf,  in  the 

year  of  our  Lord  1832.        ^  ,       ^,        ,     .   /*    «  x ,, 
^  Robert  Clutterbuck,  (L.  S.)  *' 

On  the  plaintiff's  refusing  to  pay  t)ie  penalty,  the  de^ 
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1^5.        fendant  ordered  him  to  be  conveyed  to  SL  Albanis  Graol^ 
WiosBs       under  the  foUoiriiig  warrant  of  eommitindnt. 

**  Liberty  of  St.  Albans,  in  the  eounty  of  Hertford: 

To  Henry  SimmomhfConataihle  of  fFafford, 
and  also  to  the  Keeper  of  the  House  of 
Correction  at  St.  Albans,  in  the  said 
liberty* 

^*  Forasmtfchy  as  Joseph  fFiekes,  of  the  peirishof  Busky, 
m  the  said  county^  com-deaIer>  is  convicted  before  me, 
Robert  Clutterbuek,  Esq.,  one  of  his. Majesty's  Justices  of 
the  Peace  for  the  said  liberty  and  county,  on  the  con* 
plaint  of  the  Honorable  and  Reverend  fFilUam  Capri, 
and  on  the  oath  of  Thomas  Harrison,  servant  to  the 
Grand  Junction  Canal  Company,  fior  fishing  vrith  a  rod 
and  line  in  a  pond  or  pool  of  water,  commonly  known 
by  the  name  of  the  Reservoir,  in  the  parish  of  Aldenham, 
m  the  said  liberty,  on  the  16th  day  of  May  instant,  the 
right  of  fishery  in  the  said  pond  or  pool  being  the  prisaie 
property  of  the  Honorable  and  Reverend  William  Capek 
And  whereas  the  said  Joseph  fFickes  is  convicted  by  me 
the  said  Justice  in  the  penalty  of  5/.,  and  the  said  Joseph 
fFickes  refiising  to  pay  the  same — These  are  therelbre 
to  require  you,  the  said  Henry  Simmonds,  to  convey  the 
said  Joseph  fFickes  to  the  House  of  Correction  at  Si*  At- 
bans,  and  deliver  him  to  the  keeper  thereof;  and  you,  the 
said  keeper  of  the  said  House  of  Correction,  are  herety 
required  to  receive  the  said  Joseph  Wickes  into  yomei  CttS* 
todyi  in  the  said  House  of  Correction,  and  him  safely  keep 
for  the  space  of  seven  days,  unless  the  said  penally  df  5L 
shall  be  sooner  paid. 

"  Given  under  tny  hand  and  seal,  the  18th  day  of  May, 

*®^^-  Robert  Clutterbuck,  (L.  S.)  " 

The  pbintifiPwas  accordingly  confined  ia  St.  Albans 
Gaol,  for  seven  days,  and  brought  this  action  for  false  im« 
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friMMmeQl;  and  ilw«B  oonleiided  at  the  trial,  that  ht  ImnI      .J^^. 
aot  beeo  guil^  <tf  an  odfeme  withia  the  M.  Metkui  of  tba       Wicuw 
statute  5  Geo.  3,  q.  14 ;  aqd  that  the  eonvictioQ  im4  warrant  pluttuboci* 
of  commitment  vere  bad  on  the  face  of  them,  a«  the  latter 
did  not  state  that  the  reservoir  was  in  imcfoiedgrawd;  .and 
that  it  did  not  appear  by  the  former,  that  anj  enquiry  was 
made  before  the  defendantt  whether  the  pond  or  reservoir 
were  priyate  property,  nor  to  whom  it  belonged. ' 

For  the  defendant,  it  was  submittedj  that  the  convietion 
was  of  itself  conclusive,  as  it  stated  the  reservoir  to  be  in 
inclosed  ground^  being  private  property,  which  was  suffi- 
cient tobring  it  within  the  terms  of  the  statute ;  and  the  case 
otBrUtain  Vt  KiMnedrd{a)  wai?  veiled  qn,  to  ^hew  that  the 
conviction  was  condiisive  evidence  of  the  facts  thefoin 
stated,  and  that  they  could  not  be  controverted^ 

The  leanied  3aron,  however,  was  of  opinionj  that  the 
plaintiff  bad  not  been  gniHy  of  an  ofience  within  the  Sd  sec«« 
tfon  of  the  statute,  as  the  reservoir  in  question  could  not 
be  considered  as  being  in  inclosed  ground,  which  xmA  h^ 
oonfined  to  private  pro])erty,  and  that  the  reservoir  could  ^ 
net  be  ooBaidered  as  a  pond  or  pool  That,  not^ithstand* 
ing  the  conviction,  i(  was  open  to  the  pontiff  to  shew  to  the 
Jury  that  the  reservoir  was  not  williin  inclosed  grounds 
and  that,  if  the  defendant  had  not  made  inquiry  a3  to  all  the 
necessary  fiiets  previously  to  the  conviction,  or  if  other 
persons  had  a  right  to  fish  in  the  reservoir,  or  if  it  could 
not  be  considered  as  private  property,  the  ease  was  not 
within  the  jurisdiction  of  the^defendant;  and  that,  if  so^ 
the  plaintiff  would  be  ei^ded  to  a  verdict  The  Jury  ac*  • 
eorffinf^y  found  a  verdict  for  him,  damages  S5/.  being  at 
tlie  rate  of  SL  per  day,  during  the  tern  of  his  imprisoui* 
at. 

Mr.  fierjeant  Tad<fy,  in  the  last  Term,  obtained  a  rufe 

(a)  4  B.  MooK,  50;  a.^€.  \  Brad,  ft  Biag.  492. 
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J8g5.^  nisi  that  this  verdict  might  be  set  aside,  and  a  new  trial 
Wicuss  granted,  on  the  grounds : — First,  that  whether  the  reservoir 
CLUTTERBucr.  Were  in  inclosed  ground  or  not,  the  conviction  was  con* 
elusive  on  the  face  of  it;  and  the  plaintiff  must  be 
bound  by  it: — Secondly,  that  the  defendant  acted  within 
the  scope  of  his  jurisdiction:  —  and  lastly,  that  there 
had  been  a  misdirection  by  the  learned  Baron;  and  that 
be  ought  not  to  have  allowed  evidence  to  be  received  in 
contradiction  to  4;be  conviction. 

Mr.  Seijeant  Vaugkan  and  Mr.  Serjeant  Lawes,  now 
shewed  cause,  and  submitted,  that  the  verdict  was  not  on- 
ly right,  but  must  be  supported  both  by  law  and  fact,  the 
plaintiff  having  wrongfully  suffered  imprisonment  for  se- 
ven days;  and  that  the  damages  were  extremely  moderate. 
The  defendant  had  been  guilty  of  two  distmct  acts  of  tres- 
pass, the  one  for  causing  the  plaintiff  to  be  brought  be- 
fore him  under  the  warrant  of  apprehension,  and  the  other 
for  having  caused  him  to  be  imprisoned  under  the  warrant 
of  commitment;  and  although  the  conviction  might  be  an 
answer  to  the  first  warrant,  yet  it  cannot  be  to  the  second,  as 
they  were  altogether  distinct  and  unconnected.  It  appeared 
that  the  plaintiff  had  no  previous  notice  that  he  was  a 
trespasser,  or  that  he  should  not  fish  in  the  reservoir;  and 
even  if  he  had  no  right  to  do  so,  as  the  reservoir  belong- 
ed to  the  Grand  Junction  Canal  Company,  and  Mr. 
Capel  merely  rented  the  fishery  therein,  he  should  have 
brought  his  action,  according  to  the  provisions  of  the 
4th  section  of  the  statute,  instead  of  applying  to  the 
defendant  to  grant  his  warrant  for  the  plaintiff's  apprehen- 
sion. Besides,  the  nature  of  the  offence  for  which  die 
plaintiff  was  to  be  apprehended,  should  have  been  ex- 
pressed on  the  face  of  that  instrument: — at  all  events^ 
the  warrant  of  commitment  should  have  the  charge  or 
crime,  of  which  the  plaintiff  had  been  convicted,  particular- 
ly and  expressly  set  forth,  and,  if  not,  the  defendant  was 
guilty  of  false  imprisonment.     In  Hawkins's  Pleas  of  the 
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Crown  (a),  where  that  learned  writer  treats  of  arrests  by  ^jft8S^ 
puUic  oflBcers,  he  says^  that  **  it  seems  to  be  holden  in  Wickw 
Boucher's  case  {b),  that  where  an  officer  arrests  a  man  by  Cluttbbbuoc 
force  of  a  warrant  from  a  magistrate,  pro  eeriis  causi^t 
without  shewing  any  cause  in  particular,  he  cannot  justify 
himself  in  an  action  brought  against  him  for  such  arrest, 
without  setting  forth  the  particular  cause  in  his  plea;  and 
yet  in  that  very  report  it  seems  to  be  allowed,  that  such  a 
general  warrant  was  good ;  and,  if  so,  it  seemed  strange  that 
the  officer  should  not  be  justified,  by  setting  forth  the  truth 
of  his  case;  since,  if  there  were  no  good  cause  to  justify  the 
granting  of  the  warrant,  the  magistrate  ought  to  answer  for 
it,  not  the  officer."  If,  in  the  body  of  a  conviction,  a  party  be 
stated  to  have  been  convicted  of  one  offence,  a  magistrate  can- 
not afterwards  alter  it,  or  cause  another  or  different  offence  ^ 
to  be  inserted;  nor  can  he  turn  round  and  protect  himself 
by  an  ex  post  facto  discovery.  At  all  events,  the  warrant  of 
commitment  must  not  only  pursue  the  conviction  in  terms, 
but  must  also  be  in  strict  conformity  with  it ;  for  in  Rogers  v. 
Jones,  Clerk  (c),  which  was  an  action  of  trespass  and  false 
imprisonment  against  a  magistrate,  who  had  committed  the 
plaintiff^  for  cutting  down  trees  without  the  consent  of  the 
owner,  the  plaintiflPgave  in  evidence  a  warrant  of  commit- 
ment, signed  by  the  defendant,  and  deUvered  to  the  con- 
stable, on  which  the  pluntiflP  was  taken  into  custody,  and 
which  was  framed  upon  a  statute  differing  from  that  men- 
tioned in  the  conviction,  inasmuch  as  the  latter  appeared  to 
be  founded  on  an  offence  against  the  6th  Geo,  3,  c*48;  and 
the  former  was  for  an  offence  against  the  15th  Car.  S,  c.  3; 
and  the  conviction  was  afterwards  returned  to,  and  filed  at, 
the  Quarter  Sessions :  the  learned  Judge  who  tried  the 
cause  WHS  of  opinion  that  the  conviction  was  not  of  itself  a 
sufficient  justification  to  the  defendant,  nor  conclusive  of 
the  matters  therein  stated,  inasmuch  as  the  plaintiff*  was 

(«)  Vol.  2,  c.  13,  s.  11.    (6)  Cro.  Jac.  81.    (c)  1  Ryan  &  Moody.  129. 
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,Jgt^,  taken  into  custody  undfer  an  impfoper  oommitaiant;; 
WKVft  wheNupon  th«  defendant's  counsel  proposed  to  prove  that 
CfcviTiwsocK.  ^  plaintiff  was  guilty  of  the  offence  of  whicb  he  had 
been  conTioted,  so  as  to  protect  the  defendant  under 
the  statute  iS  Geo.  8,  c,  141,  a.  S;  but  the  learned  Judge, 
on  tbe  authority  of  Oray  y.  Cooksan{a),  was  of  opinion,, 
that  that  statute  only  applied  to  cases  where  the  conviction 
had  been  quashed;  and  on  a  motion  afterwards  for  a  new 
trial,  on  the  grounds,  Jir^,  that  the  conviction,  regularly 
drawn  up  and  filed  at  the  Quarter  Sessions,  was  a  suffl* 
eient  justification  to  the  defendant  in  a  coHateral  proceed** 
ing;  and,  seeondfyt  that  tibe  latter  ought  to  have  been  per* 
nutted,  under  the  43  Geo.  8,  to  prove  that  the  plaintiff  had 
been  guilty  of  the  offence  of  which  he  had  been  convicted, 
the  Court  of  King's  Bench  refused  the  application,  hold* 
ing  that  the  magistrate  was  bound  by  the  erraneans  eow^ 
miimeni,  notwithstanding  the  r^^^ior  cowHCiionf  and  here 
the  warrant  of  conunitment  was  not  only  bad,  but  varied 
firom  the  conviction,  as  it  did  not  state  that  the  reservoir, 
in  which  the  plabtiff  fished,  was  in  inclosed  groun4» 
which  is  the  essence  of  the  offence,  and  for  which  alone 
he  could  have  been  legally  convicted.  Although  in  Brii* 
taim  V.  Kinnaird{b)  it  was  decided,  that  a  party  is  e»> 
topped  from  disputing  a  fact,  if  a  Justice  of  Peace  have 
jurisdiction,  and  provided  no  defect  be  apparent  on  the 
fiiea  of  the  conviction,  yet  the  terms  of  the  conviction  must 
be  pursued  in  the  warrant  of  conunitment,  or  a  party 
might  be  charged  with  an  offence  which  he  was  not  bound 
by  law  to  answer;  or,  in  other  terms,  it  is  a  general  prm- 
ciple,  that  a  conviction  must  apply  to  the  same  offence  as 
is  stated  in  the  cc»nmitment,  so  that,  in  comparing  the  two 
instruments  together,  it  may  appear  that  the  party  was 
convicted  of  die  offence  for  which  he  was  commit- 
ted.   Besides,  that  case  is  distinguishable  fsom  the  pve- 

(s)  16  £ut,  IS.  {b)  4  B.  Moore,  60 ;  iS.  C.  1  Brod.  &  Biag.  432. 


IN  THE  FIFTH  AIf9  SIXTH  YEARS  OF  GEO.  IV.  15 

teatj  pa  the  proceeding  was  in  rem^  and  there  was  no  war* 
lant  of  apfireheiiaioii  or  eommitmenty  and  tbe  coniictiQO 
waa  good  on  the  faoe  of  k.    The  statute  5  Otfo.  S  a^pUM 
only  to  the  preserration  of  fish  in  ponds  and  other  waters 
of  that  nature;  and  there&re,  to  constitute  an  offence 
within  the  3rd  section,  the  taking  or  attempting  to  take 
fiah  must  be  in  inck>sed  gronndi  which  sbdl  be  pri^mtepro* 
periy*    So  there  must  be  abreaking  and  entering  of  audi 
ground,  to  render  a  partj  a  trespasseri  and  amenabfe  te 
the  penalty  to  be  reeovered  by  actiooi  according  to  Ae 
4cfa  section  of  the  statute    But  here  the  phuntiff  waa  standi 
\ag  on  the  highway  I  and  as  he  was  not  committing  a  tres^ 
pass  on  the  land,  his  merely  thro^^g  hia  line  into  the 
water  ^d  not  constitute  an  offence  within  the  statute,  and 
ooDsequently  the  defendant  had  no  jurisdiction  to  convict  or 
commit  him.    In  ImIc  v.  Bramu  (a),  it  was  expressly  decide* 
ed,  that  a  stream  of  water  running  by  the  side  of  a  piece 
of  ground,  which  is  inclosed  on  every  side  except  that  on 
which  it  is  bounded  by  the  water,  is  not  a  stream  in  inelo$€d 
gramnd,  within  the  meaning  of  the  8rd  section  of  the  sta^ 
tute,  so  as  to  subject  a  person  fishing  therein  to  the'peiii> 
alty  inflicted  by  that  act.    Although  a  warrant  for  appve^ 
bending  a  party  guilty  of  a  misdemeanor  may  be  in  gene* 
ral  terms,  yet  a  warrant  of  commitqittEit,  after  conviction, 
should  state  the  nature  .of  the  offence  with  precision  and 
certainty ;  and  here  the  warrant  professes  to  set  out  an 
offoice,  which  is,  in  fiMt,  none,  as  it  is  not  stated  that  tiie 
plaintiff  was  fishing  in  inclosed  ground.    In  HamUnifs 
Pkae  qfthe  Crown  (6),  it  is  hud  down,  that  ''  a  constable 
cannot  justify  any  arrest  by  force  of  a  wairant  firom  a  Jus- 
tice of  Peace,  which  expressly  appears  on  the heeatit  to 
be  for  an  offence  whraeof  a  Justice  of  Peace  hath  no  juri»- 
dictiim;'*  and  that  learned  writer,  in  treating  of  the  form  of 
a  commitment,  states  (c),  that  "  it  ought  to  set   forth 

(•)  I  MsTBh,  127;  S.  C.  5  Taunt.  440.  {h)  Vol.  2,  c.  13,  s.  10. 

{,€)  VoL  2,  c.  16,  I  16. 
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1825-  the  crime  alleged  againsfc  -  the  party  with  convement 
W1CKE8  certainty,  otherwise  the  officer  is  not  punishable  by  means 
Clotiwubuck  o{  Buch  mittimus  for  suffering  the  party  to  escape; 
and  this  not  only  holds  where  no  cause  is  expressed 
in  the  commitment,  but  also  where  it  is  so  loosely  set 
forth,  that  the  Court  cannot  adjudge  whether  it  were 
a  reasonable  ground  of  imprisonment."  If  a  convic- 
tion, when  given  in  evidence,  is  to  have  the  effect  of 
protecting  a  magistrate  at  all  events,  it  will  operate  as  an 
estoppel  to  any  imperfections  or  informalities  in  the  war* 
rants  of  apprehension  and  commitment,  although,  if  the 
party  committed  had  applied  for  a  habecis  corpus y  he  would 
have  been  discharged  out  of  custody,  as  the  gaoler  was  not 
bound  to  detain  him  under  an  insufficient  warrant.  In  The 
King  V.  Corcfeii(a),  the  Court  thought  -^^  that  a  tight  hand 
ought  to  be  holden  over  summary  convictions,  and  that  it 
ought  to  appear  that  the  Justice  had  jurisdiction,  and  that 
convictions  ought  to  be  kept  to  a  proper  degree  of  strictness, 
and  hot  to  be  made  arbitrarily,  and  without  authority."  If, 
therefore,  the  conviction  in  this  case  be  bad  on  the  face  of 
.  it,  it  is  quite  clear  that  it  cannot  be  supported,  according 
to  the  late  decision  of  this  Court  in  Claud  v.  Turf€rif{b)\ 
and  here  the  words  in  the  statute  are  in  the  alternative, 
ruri  a  river  or  stream,  pond,  pool,  or  other  water;  and  in 
the  conviction  it  is  stated  that  the  plaintiff  was  fishing  In  a 
pond  or  pool;  nor  does  it  appear  to  whom  the  reservoir 
belonged,  or  whose  private  property  it  was.  Mr.  Capel, 
the  informant,  does  not  appear  to  have  had  any  interest  in 
the  land  or  water  which  covered  it;  but,  on  the  contrary,  it 
was  proved  that  he  merely  rented  the  privilege  of  fishing 
in  the  reservoir.  Besides,  it  might  be  a  firee  or  several 
fishery;  and  it  is  described  in  the  conviction  generally  as 
being  the  fishery  of  Mr.  CapeL  At  all  events,  it  should 
have  been  specifically  stated  who  the  owner  of  the  ground 

(a)  4  Bunr.  2281-  (&)  9  B.  Moore,  695. 
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was,  or  on  whose  land  the  leserroir  was  situate,  as  private      .J^^. 
property  can  only  refer  to  inclosed  ground ;  and  in  The       Wicus 
Qmeem  v*  Greem  (a),  it  was  objected,  that  the  evidence  on  cluttsuock. 
whidi  Ae  defendant  was  convicted  was  not  set  forth,  as 
it  was  only  said  that  the   witness  was  sworn  de  «m- 
taie  prattmssamm,  without  saying  what  the  answer  of  the 
witness  was;  and  although  it  was  said  that  it  did  appear, 
from  what  was  sworn,  to  the  Justice,  that  he  was  guilty,  yet 
it  was  answered,  that  it  ought  to  have  appeared  to  the  Court, 
from  the  nature  of  the  evidence  specially  set  forth;  and 
diey  wero  of  that  opinion.    The  conviction,  therefore, 
does  not  operate  as  an  estoppel  for  every  purpose,  and 
cannot  cure  the  defect  in  the  warrant  under  which  the 
plidntiff  was  committed,  and  which  must  be  taken  per  «e, 
and  independently  of  the  warrant  of  apprehenrion,  as  well  as 
of  the  conviction.  Both  warrants  are  open  to  the  same  ob* 
jection,  as  the  otEence  is  not  stated  in  either  of  them  to  have 
been  committed  in  inclosed  ground,  or  as  falling  within  the 
provisions  of  the  statute,  or  that  it  did  not  amount  to  a  felony 
within  the  first  section  of  the  act     In  HiU  v.  Bateman  (A), 
which  was  an  action  of  trespass  and  fidse  imprisonment, 
against  a  Justice  of  the  Peace,  for  having  convicted  the 
plaintiff  for  destroying  game,  it  was  agreed,  that,  in  actions 
of  that  naturo,  the  Justices  must  shew  the  regularity  of  their 
convictions,  and  that  the  informations,  &c«  laid  before  them, 
and  upon  which  such  convictions  are  grounded,  must  be  pro- 
duced and  proved  in  Court;  and  inThe  Afi»^  v.  Daman  {c), 
a  conviction  founded  on  this  statute  was  quashed,  as  it  was 
not  alleged  in  the  information  on  which  the  conviction 
was  founded,  that  the  proceeding  was  at  the  instance  of 
the  owner  of  the  fishery;  and  the  case  of  Morgan  v. 
Hughes  {d)  is  conclusive  to  shew,  that  a  warrant,  per  se, 

{a)  10  Mod.  213.  (c)  2  Bam.  &  Aid.  378. 

(h)  1  Str.  710.  (d)  2  Term  Rep.  225. 
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.j^^.  «iH  not  justify  a  aagktTBte  in  committing  ap«rty,  and  tiittl 
Wk»i»  2f  }|g  grant  8uoh  iranant  without  any  infotmationy  upon  a 
ObvnBwocft.  fuppoaed  charge  of  felony,  bo  is  liable  to  an  action  of  tmi^ 
pasa;  and  tf  a  oonviotkm  be  of  itself  conduwfe,  and  ope* 
rate  as  an  estoppeli  it  wffl  be  replete  with  miechief,  as  a 
magistrate  may  insert  an  inlbrBiatton  therein,  aUbough  none 
basro  in  fact  been  taken.  Although,  by^iie  0tetute  'JJae.  1 , 
e*5,  a  JiBstioe  -of  Peace  is  allowed  to  plead  die  general  issue, 
and  grre  the  spedcd  matter  in  evidence,  yet  such  matter 
VBsdd  be  no  answer  to  Ae  action,  unless  it  wonU  have 
bean  if  pleaded  befove  die  statute,  previoudy  to  whicii, 
a  warrant  of  appoehensioQ  or  coBBmatment,  if  iOegid  ar 
inauftaent  on  ^he  fiuse  of  it,  would  not  bare  eonstituited 
a  good  defimce;  andallfaoagh  the  ofiew  who  executed 
the  wamnt,  was  jwtifted  under  the  statute  IM  600.  % 
€•  44,  a.  6,  yH  die  magistrate  could  not  protect  himself 
by  an  improper  warrant  issued  at  his  instance  alone;  and 
in  Masaey  ▼«  Johmon  (a),  it  was  heU,  tbaet  the  atatnte  48 
t(2o0u.S,  c.  141,  does  nM  eifitend  to  the  case  of  a  magia- 
jkmte  who,  vproeeeding  on  mere  notice,  and  widKiat  any 
information  euffieieDt  to  warrant  a  conyictimi,  conmcdts  a 
person  to  prison;  and  here  nothing  appears  on  the  fiMC  of 
the  wmrrant  of  commitment,  to  shew  that  die  plaintiff  had 
been  guflty  eif  any  oflfence  over  which  the  defendant  had 
^masdiotion;  and  >in  Hattnr.  I>rae&rd{b),  which  was  an 
action  of  taespassagainat. excise  o<8oees,  ^fer  seising  spirits 
ja  foifeitod,  and  they  gave  in  eridenoe  a  conviction  at  the 
Soavd  of  ikcise,  the  Conrt  made  strong  olijections  as  to 
dts  authenticity  and  legality.  And  here,  as  tbit  warrant 
aif  4^mmitment  was  dearly  bad  on  tiie  face  of  it,  it  could 
jBot  be  cured  by  the  connction,  and  more  particular- 
Jy  ao,  as  the  plaintiff  was  appvehended  and  fanprisoned 
under  the  first  warrant,  which  is  open  to  the  same  objec- 
tion, befeire theeonviotion  was  drawn  up. 

(a)  12  East,  67.  {h)  2  Sir  W.  Bl.  1289, 1333. 
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Mr.  Serjeant  TeMj^,  $stA  Mr.  Seryeuil  Otnit,  m  «ii|k  -^^ 
port  of  the  mle,  were  requested  by  the  Court  to  Mnliie  wieKsi 
themselTes  to  the  qoeslion  as  to  the  validity  of  the  wamnt 
of  conmiCiiieiit:  Uieysabiiiittedy  thai  this  emhmoed  a  pant 
of  considerable  inportanoey  Hot  only  as  regaiding  the  hui« 
gbtracyof  the  coantry,  bat  the  conmHRiity  at  Urge,  and  that 
ereiy  intendHientimistbeniadehi  fanrarof  Jostices^wheii 
Aey  act  as  such ;  and  if  they  should  be  deemed  haUe  for 
a  mere  clerical  error  er  defect  in  a  w«rr iuit  of  conamtmentf 
few^  if  any,  will  be  found  to  act  under  the  commissien  of 
the  peace.  There  can  be  no  questioUi  but  that  the  de- 
fendant was  fully  justified  in  issuing  his  warrants  for  the 
apprehension  and  conmitment  of  the  pliuntiff,  although 
he  has  alleged  in  his  dedaoration  that  he  was  imprisoned 
without  any  reaseuaUe  or  probable  cause;  but  the  conWo- 
tion  is  of  itself  a  sufficient  protection  to  the  defendant ;  and 
if  the  action  had  been  brought  against  Ae  ccHistable  or  oA- 
eer,  who  executed  die  watranti  he  might  hove  justified  an*- 
der  it.  But  the  plakitiff  has  thought  ftt  to  proceed  against 
the  ma^trate,  not  on  the  ground  of  any  illegality  in  the* 
wairant  or  conviction,  but  because  he  had  no  jurisdictikm 
to  convict.  In  HatokMM  Pleas  of  the  Crown  (^y),  it  i» 
ssM,  that  **  tf  a  Warrant  be  for  the  peace  or  good  behaviouTi 
it  is  adyisaiUe  to  set  forth  the  special  cause  upon  whidi 
it  is  granted;  but  if  it  be  finr  treason  or  felony,  or  other 
oiK^nce  of  an  enormous  naturci  it  is  not  necessary  to  set  it 
forth ;  and  that  it  seems  to  be  rather  discretionary  than  ne^ 
cessary  to  set  it  forth  in  any  case."*— But "  that  the  warrant  of 
commitment  ou^t  to  set  forth  the  crime  alleged  j  with  con- 
Tciiuent  certainty,  as  otherwise  die  officer  is  not  punishable 
4br  suffering  the  party  to  escape  (&)•"  That,  howeter,  does 
not  apply  to  the  magistrate,  as  he  was  justified,  by  his  own 
proceedings,  in  apprehending  and  convicting  the  phintiiP. 
The  conviction  and  warrant  of  comnkhment  wore  founded 

(«)  Vol.  2.  c.  13,  8. 85.  (*)  Id.  c.  16,  •.  16. 


80      .      .  CASES  IN  HILARY  TERM| 

J»g6.^  on  the  statute  6  Geo.  3,  and  the  plaintiff  was  detained  in 
WicKBs  custody  for  refusing  to  comply  with  its  provisions,  and  the 
Cluttbabuck.  conviction  alone  is  a  sufficient  justification  to  the  defend- 
ant in  this  action,  without  the  production  or  assistance  of 
either  of  the  warrants,  as  they  were  not  in  issue.  The 
statutes,  7  Jiac.  1,  c.  5,  and  S4  Geo.  Z,  c.  44,  must  be 
taken, in  pari,  materid,  as  the  one  allows  magbtrates  to 
plead  the  general  issue  and  give  the  s{>ecial  matter 
in  evidence^  imder  it,  and  the  other  requires  them  to 
be  joined,  to  protect  officers  acting  iil  obedience  to 
their  warrants  from  being  made  answerable  on  account 
of  any  defect  of  jurisdiction  in  such  magistrates;  and 
even  if  the  warrant. were  perfect,  it  would  afford  no 
ground  of  justification  to  the  person  who  granted  it,  unless 
he  could  support  his  conviction ;  and  it  was  not  necessary 
to  produce  it  in  an  action  of  this  description,  for  if  the  de- 
fendant had  justified  in  a  special  plea,  previously  to  the  pass- 
ing of  those  statutes,  it  would  have  been  sufficient  for  him 
to  rely  on  the  conviction,  and  he  need  not  have  set  out  the 
warrants  of  apprehension  or  of  commitment,  and  if  so,  they 
need  not  have  been  produced  in  evidence,  although  he 
pleaded  the  general  issue.  In  Rogers  v.  Jones,  the  war- 
rant of  commitment  was  framed  on  a  different  statute 
from  that  under  which  the  party  was  convicted,  but  here 
the  nature  of  the  offence  is  recited,  as  well  as  that  the 
plaintiff  had  been  convicted  in  a  certain  penalty,  which  is 
equivalent  to  a  judgment  The  warrant  of  commitment 
must  be  taken  to  be  founded  on  the  conviction,  and,  when 
that  instrument  was  given  in  evidence,  it  was  conclusive 
of  all  the  facts  stated  in  it,  and  could  alone  be  looked  at. 
If  a  party  be  indicted  for  murder,  it  is  necessary  to  aver, 
that  he,  with  malice  aforethought,  did  make  an  assault,  &c., 
but  the  warrant  of  commitment  need  only  state  that  he 
had  been  guilty  of  murder,  without  setting  forth  the  nature 
of  the  offence,  with  all  the  formalities  and  technicalities 
which  are  requisite  in  the  indictment.     Here,  the  commit- 
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nent  related  to  the  same  offence  of  which  the  plamtiff 
was  convicted,  and  a  commitment  reciting  the  sentence  or 
judgment  is  sufficient,  if  it  contain  the  subject  matter,  with-  cs^vmnaocz. 
out  referring  to  all  the  material  facts,  or  to  the  express  na- 
ture of  the  offence.  The  case  of  Briitain  v.  Kinnaird  is 
decisive  to  shew,  that  the  defendant  had  jurisdiction,  and 
that  the  conviction  was  conclusive  of  the  facts  therein  con- 
tained. There,  the  magistrate  found  that  a  vessel  of  a  cer- 
tain description  was  a  boat;  if  it  were  not  so,  he  would  have 
had  no  jurisdiction  to  convict,  and  yet  it  was  held,  that  the 
owner  could  not  be  let  into  evidence  to  shew  that  she  was  not 
a  boat  within  the  meaning  of  the  statute  under  which  he 
was  convicted.  So  here,  whether  the  plaintiff  had  been 
guilty  of  an  offence  within  the  meaning  of  the  statute  5 
Geo,  3,  was  a  question  for  the  defendant  alone;  and  it 
must  be  taken  that  he  had  ascertained  whether  the  plain- 
tiff had  been  fishing  in  inclosed  ground  or  not,  before  he 
drew  up  the  conviction ;  and  as  it  is  there  stated  that  he  had, 
it  is  a  complete  answer  to  the  plaintiff's  right  to  recover  in 
this  action.  It  was  the  duty  of  the  defendant  to  attend  to  the 
information  or  complaint  made  to  him,  which  need  not  have 
been  in  writing,  nor  was  he  bound  to  record  it,  but  he  might 
thereupon  issue  his  warrant,  and  direct  the  plaintiff  to  be 
brought  before  him :  and  although  there  may  be  a  cleri- 
cal error  or  omission  in  the  warrant  of  commitment,  yet  the 
conviction  stands  as  a  resjudicaia^  and  by  which  the  locus 
in  quo  has  been  adjudged  to  be  in  inclosed  ground,  being 
jffivate  property.  In  Bouchers  case  (a),  the  Court  held, 
that  a  magistrate  may  send  for  any  person  to  examine  him, 
and  is  not  bound  to  shew  the  cause  in  his  warrant,  nor  is 
the  officer  to  know  the  cause,  yet  that  when  the  party  was 
come  before  the  magistrate  and  committed  to  prison,  then 
the  cause  was  discovered;  and  that  the  officer  ought  to  shew 
the  cause  in  his  plea;    It  therefore  follows,  that  if  a  warrant 

(c)  Cro.  Jac.  81. 
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of  cominithient  be  imperfect  of  informal^  the  officer  who 
executes,  and  not  the  magistrate  who  grants  it,  is  liable  ta 
Cluttbrbucx.  <^  action ;  and  the  onus  is  thrown  on  the  former  to  shew  a 
sufficient  cause:  and  even  if  a  warrant  of  commitment  be 
defective,  the  defect  may  be  supplied  by  parol.  In  Bra- 
cjfs  case  (a),  a  party  was  committed  by  commissioners 
of  bankrupts,  and  the  conclusion  of  the  commitment  was, 
until  he  conformed  himself  to  their  authority;  and  it 
was  objected,  that  it  should  have  been  until  he  should 
have  submitted  himself  to  be  examined  upon  interrogato- 
ries, according  to  the  intent  and  meaning  of  the  act ;  for 
that  being  a  special  authority  to  commit,  the  words  must 
be  pursued:  and  Lord  Chief  Justice  HoU  held  the  objec- 
tion to  be  good;  and,  an  action  for  false  imprisonment  being 
mentioned  at  the  bar,  his  Lordship  said,  that  there  was 
no  colour  for  such  an  action,  where  an  officer  commits  such 
a  mistake  or  slip.  In  Hill  v.  Bateman,  the  magistrate 
clearly  exceeded  his  jurisdiction,  as  he  convicted  a  party 
for  destroying  game,  and  committed  him  to  prison;  al- 
though it  appeared  that  he  had  goods,  which  might  hav6 
been  distrained,  sufficient  to  answer  the  penalty  he  had  in- 
curred. In  Morgan  v.  Hughes,  no  information  or  complaint 
had  been  made  before  the  magistrate.  And  in  Massey  y.Johnr 
son  (6),  an  information  on  the  oath  of  71  O.,  on  a  charge 
Of  vagrancy,  against  the  plaintiff,  was  laid  before  the  ma- 
gistrate on  a  certain  day,  when  the  plaintiff  was  examined 
and  heard  upon  that  charge;  and  the  magistrate  then 
'  made  out  a  warrant  of  commitment  until  the  next  sessions, 
in  which  warrant  it  was  wrongly  stated  that  the  plaintiff 
had  been  charged  on  the  oath  of  T.  S.,  who  negatived  hav- 
ing made  any  such  oath;  but  it  was  held,  that  such  allegation 
might  be  rejected  as  surplusage;  and  the  magistrate  after- 
wards drew  up  a  conviction,  dated  on  the  same  day,  but 
which  was  not  exhibited  until  a  month  afterwards,  at  the 
Sessions :  it  was  held,  that  this  was  sufficient  evidence  of  a 

(^^  Gomberb.  390.  (&)  12  East,  67. 
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cuufictioD  comMBCted  wioi  toe  mptisouiMttly  liuwcvei  i 
fefmaD^  sQch  oontietion,  or  wvmnt  ofcoHiuiiCaici 
ting  as  a  conrietioDj  were  drawn  np:  and  therefore,  that 
at  aD  events,  the  magistrate  was  protected  against  an  ao- 
tkm  of  trespass.  Here,  howerer,  the  conwiction  contains 
a  snfBdent  stiiteinent  of  die  oflfimce  to  faring  the  party  of- 
fendiiig  within  the  statute: — and  in  Chrayr.G»kmm  Lord 
EttenBoromgk  aad(a),  "When  a  conviction  b  produced 
at  the  trial,  as  of  the  date  when  it  took  fdace,  it  wooU  so 
appear;  and  it  stiD  comes  to  the  same  qnestian,  whether  the 
Court,  ina  ccdhteral  enquiry,  wfll  look  out  of  the  record  of 
convictfon  for  the  tiide  when  it  took  place;  Imt  Idiink  that 
we  ought  to  give  credit  to  it.  Magistrates  were,  before  the 
statute  48  Oeo.  S,  c  141,  protected  in  an  action  of  trespass 
by  a  subsisting  toirrictioD,  good  upon  die  fiice  of  it;  and 
the  act  meant  to  protect  them  stiD  furdier,  to  a  certain  ex- 
tent, in  a  case  where  before  diey  were  left  unprotected 
by  die  quashing  of  the  ocmriction.  Even  before  this  sta- 
tute, I  had  always  considered  that  if  a  conviction  were 
produced  at  the  trial,  which  would  justify  the  imprison- 
ment, that  was  snflteient.'*  And  here,  as  the  conviction 
was  good  on  the  foce  of  it,  it  was  conclusive  as  against 
the  plaintiir,  and  a  complete  answer  to  this  action.  If  so, 
die  learned  Judge  who  tried  the  cause  should  not  have 
allowed  evidence  to  be  received  in  contradiction  to  the 
conviction;  and  if  die  question  had  gone  to  the  Jury  on 
die  informality  of  the  warrant  of  commitment,  the  damages 
would  have  been  trifling,  or  at  all  events,  by  no  means  so 
large  as  those  which  have  have  been  now  found,  as  it  was 
considered  that  the  defendant  had  no  juri6dicti<m  to  con- 
vict the  pbintiff,  as  the  place  in  which  he  fished  did  not 
appetf  to  be  within  inclosed  grotmd. 

Lord  CSiief  Justice  Best.— It  has  been  truly  said,  that 
dus  cdse  embraces  a  question  of  considerate  importance^ 

(«)  16  EaBt»  21. 
o2 
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.j^*>  as  every  thing  which  concerns  so  respectable  a  body  bB 
WidkEs  the  magistracy  of  this  Country  is  of  itself  sufficient  to  ren- 
Cluttsrbucx.  der  it  important.  Although  Justices  of  the  Peace  may 
not  have  all  the  acquirements  to  be  obtained  from  legal 
study,  it  must  still  be  considered  that  they  act  for  the 
love  of  their  country,  the  laws  of  which  must  be  respected, 
as  well  as  the  persohs  who  administer  them.  Summa  ratio 
et  sapientiaboni  civis  est,  omnes  cegtUtate  eddem  cantinere. 
Gentlemen  acting  in  the  Commission  of  the  Peace  are  suffix 
ciently  protected  by  the  law,  unless  they  act  from  impro- 
per motives;  and  no  criminal  proceeding  can  be  instituted 
against  them  for  a  mere  error,  unless  it  can  be  proved  that 
they  have  acted  corruptly ;  but  every  intendment  must  be 
made  in  their  favour;  and  if  they  err,  they  are  entitled  to 
a  month's  notice  of  action,  during  which  period  they  may 
tender  amends  to  the  party  injured:  and  no  man  can  be 
supposed  to  have  acted  from  improper  or  dishonourable 
motives,  by  making  such  tender;  he  thereby  merely  ad- 
mits that  he  is  liable  to  err,  and  that  he  is  willing  to 
make  reparation.  It  has  been  said,  however,  that  this 
is  a  mere  technical  objection,  and  that  the  verdict  found 
for  the  plaintiff  might  cause  an  alarm  to  magistrates, 
who  will  not  act  under  the  commission,  if  they  are  to 
be  deemed  liable  for  trifling  errors  or  defects  in  their 
warrants.  But  it  does  not  appear  to  me  to  be  a  tech- 
nical objection,  or  even  approaching  it;  for  I  am  clearly 
of  opinion  that  the  warrant  of  commitment  is  bad.  It 
is,  therefore,  unnecessary  to  consider  the  validity  of  the 
warrant  of  apprehension,  the  conviction,  or  any  other  pro- 
ceeding previous  to  the  warrant  of  commitment;  and  if 
that  be  defective  in  itself,  it  silences  the  argument,  that 
the  objection  is  of  a  technical  natiure.  If,  indeed,  the 
plaintiff  had  wilfully  trespassed  on  the  land  of  the  owner  of 
the  fishery,  it  would  have  been  a  different  question.  Here, 
however,  the  plaintiff  has  been  imprisoned  seven  days  under 
a  warrant  of  commitment  in  which  no  ground  is  even  stated 
to  j^ve  the  magistrate  any  jurisdiction,  much  less  to  autho- 
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vfae  such  oommitment  and  impriaonment:  if  the  warrant       ^iag5>^^ 
were  bad,  and  death  had  been  occasioned  by  its  execution       Wicus 
being  resisted,  it  would  not  hare  amounted  to  murder,  glottbuuci;. 
AUhougli  the  phuntiff  has  not  actually  suffered  to  the 
amoant  of  the  damages  found  by  the  Jury,  yet  it  must  be 
eonsid^^  that  he  was  not  only  degraded  by  confinement, 
but  that  he  must  afterwards  suffer  pain  of  mind  from  the  re- 
cognition of  his  imprisonment ;  and  therefore  the  verdict  does 
not  appear  to  me  to  be  unreasonable,  or  the  damages  too 
large. — ^AH  the  proceedings  in  this  case  took  place  under 
the  statute  5  Geo.  3,  c.  14,  previously  to  the  passing  of 
which,  the  property  in  a  fishery  was  so  connected  with  the 
freehold,  that  an  invader  of  its  rights  was  only  liable  to  a 
cml  action,  in  which  the  party  complaining  had  a  right  to 
recover  damages,  according  to  the  extent  of  the  injury  or 
wrong  done  him ;  but  the  Legislature,  in  passing  that  act, 
looked  rather  to  the  invasion  of  private  property  than  to 
the  value  of  the  fish.    Trout  found  in  a  river  or  stream 
running  through  a  park  or  garden  are  of  no  greater  value 
than  those  in  a  stream  running  across  a  common ;  and  yet, 
-if  a  person  be  found  guQty  of  taking  them  in  the  one,  he 
is  liable  to  transportation,  if  in  the  other,  to  a   civil 
action  only.     The  first   section  of  the  statute  enacts, 
"  that  in  case  any  person  shall  enter  any  park  or  paddock 
fenced  in  and  inclosed,  or  into  any  garden,  &c.,  in  or 
through  which  any  river  or  stream  of  water  shall  run.  or 
be,   or  wherein  shall  be  any  river,  stream,  pond,  pool, 
moat,  stew,  or  other  water,  and  by  any  ways,  means,  or  de- 
vice, shall  steal,  take,  kill,  or  destroy  any  fish,  bred,  kept, 
or  preserved  in  any  such  river  or  stream,  pond,  &c., 
without  the  consent  of  the  owtier  or  owners  thereof,  or 
shaQ  be  aiding  or  assisting  in  the  stealing,  taking,  killing, 
or  destroying  any  such  fish,  or  shall  receive  or  buy  any 
such  fish,  knowing  the  same  to  be  so  stolen  or  taken,, 
and  being  thereof  indicted  within  six  calendar  months 
next  afier  such  offence  shall  have  been  committed,  before 
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1625.        any  Judge  or  Justices  of  gaol  delivery  for  the  county 
WicKEs       wherein  such  park,  paddock,  or  garden,.  &c.y  shall  bei  and 
CLvmuuoK.  ^^I  ^^  indictment  be,  by  verdict  or  confessioD,  convktedl 
of  any  such  offence  as  aforesaid,  the  person  so  convicted 
shall  be  transported  for  seven  years."    And  the  third  sec* 
tion  contains  a  provision  as  to  pa-sons  taking  or  destroy- 
ing fish  in  any  river  or  stream,  pond,  pool,  or  other  wa- 
ter, not  being  in  any  park  or  paddock,  or  in  any  garden,  or- 
chard, or  yard  adjoining  or  belonging  to  any  dweUinghooae^ 
but  shall  be  in  any  other  inclosed  ground,  whidi  shall  be 
private properiy;  and  enacts  that  every  such  person  being 
lawfully  convicted  thereof  by  the  oath  of  one  or  more  witness 
or  witnesses,  shall  for  every  such  offence  forfeit  the  sum  of 
6/L  to  the  owner  or  owners  of  the  fishery  of  such  river  or 
stream  of  water,  or  of  sudi  pond,  &c.  ftc.,**  whidi  penalty 
must  either  ,be  paid  down  on  conviction,  or  the  party  of^ 
fending  must  be  committed  to  the  house  of  correctioti 
for  any  time  not  exceeding  six  months,  unless  the  money 
forfeited  shall  be  sooner  paid.    The  essence  of  the  of- 
fence therefore  is  the  fishing  in  a  river,  pond,  or  other  wa- 
ter in  inclosed  ground  and  private  property,  and  yet  no- 
thing of  this  sort  appears  on  the  warrant  of  commitment. 
This  being  a  penal  statute,  requires  a  strict  construction ; 
and  the  defendant  has  attempted  to  justify  himself,  on  the 
ground  that  the  conviction  has  stated  the  offence  correctly, 
vi».  that  it  was  committed  in  inclosed  ground,  being  pfri- 
9€Ue  property,  whilst  in  the  warrant  of  commitment  it  doea 
not  appear  whether  the  .plaintiff  were  fishing  in  a  stream 
or  pond  in  inclosed  ground  or  not,  as  it  merely  states 
that  he  was  convicted  before  the  defendant,  for  fishing 
with  a  rod  and  line  in  a  pond  or  pool  of  water,  commoidy 
known  by  the  name  of  the  Reservoir,  the  right  of  fidiing 
in  the  said  pond  or  pool  being  the  private  property  of  the 
Honorable  and  Reverend  William  Capel.    If  such  pond 
or  pool  had  been  <m  an  open  common,  or  contiguous  to 
Ae  seaHihore,  it  might  have  been  equally  private  property; 
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andtlirencaalbeno  don)>tbutthat  the  pbintifT  might  bare  JSw 
fiabed  there  with  a  rod  and  line,  without  beiiig  subject  to 
a  oonTictioQj  as  such  pond  might  have  been  accesaible  to 
the  public  9t]«rge»  and  if  sO|  wasclearly  not  within  the  pro- 
tection of  the  statute.  He  was  imprisoned  for  seren  days* 
not  for  poachingi  for  it  appears  that  he  was  merely  ang- 
liog  with  a  rod  and  line  for  his  own  amusement,  and  was 
standing  on  the  highway  at  the  time. 

With  respect  to  the  wanrant  of  commitment,  it  cannot 
be  supported  by  autborityj  although  it  has  been  contend- 
ed that  the  law  does  not  require  the  offence  to  be  therein 
staled;  indeed,  the  omtraiy   appears    from  HomJcMm 
PleoM  of  ike  Crawn{a\  where  that  learned  writer,  in  treat- 
ing as  to  what  ought  to  be  the  fi>pn  of  a  warrant  of  com- 
mitment, fUtes  what  rules  axe  to  be  observed;  one  of 
which  isj  ''tbat  it  ou^^t  to  set  forth  the  crime  aSldgdd 
against  ,the  party  with  convenient  certainty,  otherwise  the 
officer  is  not  pumshable  for  suffering  the  party  to  escape, 
and  tfaat  the  Court  before  whom  he  is  removed  by  habea$ 
coipttf  ought  to  discharge  or  bail  him;  and  that  this  not  only 
holds  where  no  cfiuse  at  all  is  expressed  in  the  commit- 
ment, but  also  where  it  is  so  loosely  set  forth,  that  the 
Court  cannot  adjudge  whether  it  were  a  reasonable  ground 
of  imprisonment;"  and  here,  for  any  thing  that  appears  to 
the  contcary  in  ^ho  W|»rant  of  commitment,  the  plaintiff  had 
imiybeenguilty  of  an  offence,  for  which  the  owner  of  the  fish- 
ec7  might  ^ve  had  a  remedy  against  him  by  an  action  of 
tiespass,  /or  having  fished  where  he  had  no  right*    It  is, 
.Ihevefor^,  clear  that  the  warrant  is  bad  upon  the  face  of 
it,  and  if  M«  the  plaintiff  ought  not  to  have  been  deprived 
of  his  liberty  under  it.    The  Skc^  LuOMeifi),  is  a  stiU 
Jhigher  ajaibority  in  support  of  this  principle,  as  it  is  there 
laid  down  that  **  the  cause  must  be  contained  in  the  war- 
rant; as  for  txea^qn,  felony,  &c.,  ot  for  suspidon  of  treason 

(«)BosiL2,cl6,s.ie.  ih)?0^62. 
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jggg-^  or  felony,  &c.,. otherwise^  if  the  mittimus  contain  no  cause  at 
.  WicKEs  all,  if  the  prisoner  escape,  it  is  no  offence  at  all,  whereas,  if 
ftutTEMucx.  ^^^  mittimus  contained  the  cause,  the  escape  were  treason  or 
felony,  though  he  were  not  guilty  of  the  offence;  and  there- 
fore, for  the  king's  benefit,  and  that  the  piisoner  may  be  more 
safely  kept,  the  mittimus  ought  to  contain  the  cause."  If, 
therefore,  a  warrant  of  commitment  be  imperfect  or  inoper- 
ative, it  may  be  productive  of  the  greatest  mischief,  for  it 
would  place  the  officer  executing  it  in  jeopardy,  as  he  would 
be  armed  with  no  legal  right  or  authority  to  take  a  party 
into  custody  under  it :  indeed,  it  might  even  go  so  far  as  to 
affect  human  life,  as  it  might  tend  to  provoke  resistance 
to  the  party  executing  it. 

It  has  been  said,  however,  that  although  the  warrant  oi 
commitment  may  be  bad  on  the  fieice  of  it,  and  the  officer 
not  justified  in  acting  under  it,  still  that  it  would  not  enti- 
tle the  plaintiff  to  maintain  the  present  action  against  the 
defendant,  who  issued  it,  but  that  his  remedy,  if  any,  was 
against  the  officer.  That,  however,  is  contrary  to  law  and 
public  policy ;  for  by  the  statute  24>  Geo.  2,  c.  44,  which  was 
passed  for  the  protection  of  officers  acting  in  obedience  to 
the  warrants  of  magistrates,  it  was  enacted  by  the  6th  sec- 
tion, "  thai  no  action  should  be  brought  against  any  con- 
stable or  other  officer,  for  any  thing  done  in  obedience  to 
any  warrant  of  any  Justice  of  the  Peace,  until  demand  had 
been  made,  according  to  the  formalities  required  by  that 
statute ;  and  that  if,  after  such  demand,  any  action  should 
be  brought  against  such  constable,  &c.,  without  making 
the  Justice,  who  signed  or  sealed  the  warrant,  a  defendant, 
on  the  production  and  proof  of  the  warrant  at  the  trial,  the 
Jury  should  give  their  verdict  for  the  defendant,  notwith- 
standing any  defect  of  jurisdiction  in  such  Justice,  and  that 
if  such  action  should  be  brought  jointly  against  such  Jus- 
tice, and  also  against  such  constable,  &c.,  then,  on  proof 
of  such  warrant,  the  Jury  should  find  for  such  constable, 
&c.,  notwithstanding  such  defective  jurisdiction  in  such 
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Justiee.**  But  the  assistance  of  the  L^pslature  is  not  fe*  ^1»5»^ 
quired  in  this  case ;  for  in  trespass  there  can  be  no  aooes- 
sarieSf  but  all  the  parties  trespassing  are  to  be  considered 
as  principals;  as,  if  an  order  be  unlawful,  he  who  makes  it 
is  equally  responsible  with  him  who  executes  it ;  fiiv  in 
Rollers  AbridgmetU{a),  it  is  laid  down,  that  "  if  a  man 
eonunaiid  another  to  beat  one,  and  he  do  it  accordingly, 
he  is  a  trespasser,  as  well  as  he  who  did  it;"  and  the  de- 
fendant has  been  the  cause  of  the  injury  cdknplained  Cfl, 
by  directing  the  plaintiff  to  be  apprehended  and  com- 
mitted under  die  warrants  issued  by  him;  and  Baueket^s 
case  (fr)  is  an  authority  to  shew  that  an  action  of  trespass 
for  false  imprisonment  is  maintainable  against  a  Justice 
of  Xht  Peace  in  a  case  of  this  description.  In  that  case 
ibe  de^sndant  justified  to  such  action,  that  the  mayor  of 
ZfOndon,  being  a  Justice  of  the  Peace  within  that  city, 
eonunanded  the  defendant^  being  a  Serjeant  of  Mace,  to  im- 
prison the  plaintiff;  and  Montague,  the  then  Recorder,  de- 
fended the  officer:  but  all  the  Court  held,  ''  that  although 
the  mayor  or  magistrate  might  send  for  a  party  to  examine 
him,  and  was  not  bound  to  shew  the  cause  in  his  warrant, 
nor  was  the  officer  to  know  the  cause,  as  it  might  be  for 
treason  or  felony,  which,  if  discovered,  the  party  might 
thereby  escape,  and  the  examination  not  made,  and  justice 
be  thereby  defeated,  yet,  when  the  party  is  come  before 
the  mayor,  and  committed  to  prison,  then  the  cause  is  dis- 
covered; and  when  a  party  is  impleaded  in  an  action,  he 
ought  to  shew  the  cause,  otherwise  the  plea  is  not  good.** 
So  here  the  defendant  caused  the  plaiatiff  to  be  appre- 
hended and  brought  before  him  in  the  first  instance,  and 
afterwards  not  only  convicted  him,  but  caused  him  to  be 
impriscmed  under  a  warrant  of  commitment,  which  did  not 
disclose  the  nature'  of  tiie  offence  of  which  he  had  been 
convicted,  so  as  to  bring  it  within  the  terms  of  the  statute. 

(«)  Vol;  3,  tit  Tmpsu,  (T  2),  p.  fiiS.  (»)  Gro.  Jsc  81. 
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,Jfl^  Although  it  has  been  kisistedi  tibat,  as  the  convictiop  is 
Wicigw  good  upon  the  face  of  it,  it  is  sufficient  to  prote<?t  the  do- 
.fluaxHiMUV-  fiaodanti  still  it  will  not  justify  him  in  issuing  a  warrant  of 
goromitment,  which  does  not  s^t  forth  the  offence  contained 
IB  the  conviction.  Admittiog  that  the  learned  Judge  who 
tried  this  cause  was  not  altogether  correct  in  allowing  pa- 
rol testimony  to  contradict  the  coimction,  yet^  if  the  wa^ 
mat  jof  cmamitment  be  illegal,  the  plaintiff  is  entided  to 
^retain  his  yerdict ;  and  if  such  verdict  be  supported  by 
&ct,  and  we  see  that  no  injustice  has  boen  done«  there 
is  BO  substantial  ground  for  grandng  a  new  trial.  Mis- 
takes must  frequently  occur  at  Nm  Prius;  and,  if  a 
Mnse  were  to  be  sent  down  again  for  a  trifling  slip  .of 
:the  Judge,  it  would  be  productiye  of  the  greatest  incof^ 
wemeooe  to  stutors.  iV4Eid  in  a  cause  tried  bei^  Mr* 
JBaoon  Perr^.at  SMsburf,  wh^ce  part  of  his  direction  to 
the  Jury  was  wrongi  the  Court  seAised  a  new  trial,  it  ap- 
iiearing  that  ji^^tiqe  had  been  ,done.  It  has  been  also  said 
Ahat  Iflie  damages  in  this  case  are  excessive;  but,  taking  the 
5i4ioIe  of  j^'Ciscumstaiices  intoxonsidei^tion,  I  am  8troi|g» 
Jly  incliBed  to  believe,  that  another  Jury  i0trould  not  ff^ 
•the  fdaintiff  a  Jess  compensation  than  tl\e  former* 

:Mr.  Justice Parc-t^sp  fiilly agvee  with  what  baa fa^- 
•en  from  my  Lord  Chief  Justice,  that  J  acarcc^y  think  jit 
necessary  ibr<me  to  add  wj^wmrk;  but  as  the  wiurnnt 
wider  which  the  phiinl^  was  .committed,  jwas  infcori^j 
and  as  it  bas  been  truly  4»aid,  that  the  <V^e  .raises  a  quea- 
tkm  of  4iuoh' vital  impcwtance  .to  the  magistrates  of  the 
ooun;^,  I  am  induced  to  add  a  few  reasons  for  my  QQPCiir- 
arenee.  I  fiilly  agree  tfaatpenid  statutes,  giving  a  magistrate 
junsdietioB  to  conviot  and  imprison,  ought  to  receive. a 
strict  construction;  and  the  plaintiff  has  recced  a  mpait 
material  injury  by  having  been  imprisoned,  under  aB.inr 
formal  warrant,  for  the '  space  of  seven  days.  The  objection 
takeato  the  warrant  does  jiot  ralate  tPia,mfire^«l|irH^  bbin- 
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der^fantkanenrorioBubBtaiioe;  andifthefikitttMFhadteMi 

ivought  up  under  an  habeas  be  must  necessarily  have  in- 

euned  espeuces;  taking  the  wliole  of  the  oircumstanoes  to^-  ^^nnuttvaK. 

gether,  laa,  therefore,  not  prepared  to  say  that  the  dan^ 

ages  found  by  the  Jury  are  immoderate  or  excessiTe. 

Hie  case  of  Rogers  ▼.  Jones  appears  to  me  to  be  ei&» 
pressly  in  point  for  the  plaintiff,  and  is  altogether  distift- 
gnishaMe  ttamBriUain  v.  Kitmaird,  sm  in  the  one  the  queS'- 
lien  turned  on  the  form  or  validity  of  the  wurzant  of  eom- 
mitment;  but  in  die  latter  ease  Aere  was  no  warrant  to  ap- 
prehend or  cownnt.    The  subject  matter  of  oonrriction  waa 
a  boat;  and  theC!oart  held  that  the  conviction  was  coof 
elusive  on  Ike  foee  of  it  as  to  the  facte  therein  stated;  but 
beie  the  wanant  of  conanitment  was  produced  at  the  trial, 
in  which  noiUng  appeared  to  warrant  the  plaintiff  % 
<9Qnmistt8l;  nor  was  it  shewn  that  he  had  been  guilty  of 
ai^  ofienoe  to  render  him  lidble  to  the  penalty,  for  the  rt^ 
fusing  payment  of  which  he  was  imprisoned.    If  the  cen- 
¥ietion  had  been  iramed  in  the  same  terms  as  the  connait- 
ment,  it  would  have  been  clearly  bad,  and,  for  any  thing 
that  appears  to  the  contrary,  there  might  have  been  two 
informations  or  oonviotions  for  distinct  end  different  of- 
fences; and  although  the  ccmviction  may  be  good,  it  can- 
not ha^e  die  effect  of  supporting  a  bad  commitment 
Besides,  the  ecmimitment  does  not  pursue  the  conviction, 
nor  dees  it  state  'that  any  offence  was  committed  by  the 
plaintiff  contrary  to  the  statute,  or  that  it  was  within  the 
summary  jurisdiction  of  the  magistrate,  as  it  did  not  aUegi^ 
duit  the  pond  or  reservoir  in  which  the  plaintiff  fished 
was  in  ineloeed  ground  being  private  property ;  and  diero* 
fore  it  did  not  follow  the  terms  of  the  conviction :  and  we 
cannot  intend  that  it  refers  to  it,  particularly  when  the 
statute  on  which  it  is  founded  is  of  so  highly  penal  a  na- 
ture.    The  case  of  Rogers  v.  Jones  was  tried  before  me 
at  Herrford,  and  although  it  diffisrs  in  facts  from  the  pie- 
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.^jy^  sent,  it  does  not  in  principle.  There,  the  conviction  was 
WicKss.  good  npon  the  face  of  it,  and  appeared  to  have  been  firam- 
pLUTTEwcnu,  cd  upon  the  statute  6  Geo.  3,  c.  48,  and  the  warrant  of 
conunitment  charged  the  party  convicted  with  an  ofienoe 
under  15  Car,  2,  c.2;  on  which  I  was  of  opinion,  that 
*hQ  was  entitled  to  recover  in  an  action  for  false  imprison- 
■ment  against  the  committing  magistrate ;  and  the  Court  of 
•King's  Bench  afterwards  refused  to  grant  a  rule  for  a  new 
trial,  on  the  ground  that  the  magistrate  was  bound,  by  the 
erroneous  commitment,  notwithstanding  the  previous  regu- 
lar conviction*  There,,  too,  it  was  contended,  that  the  ma- 
gistrate was  protected  under  the  statute  43  G^o^S,  c«  141, 
but  I  was  of  opinion  that  that  statute  applied  only  to  cases 
where  the  conviction  had  been  quashed;  and  this  opinion 
was  afterwards  confirmed  by  the  Court.  On  these  grounds, 
I  think  that  the  defendant  must  be  bound  by  the  de» 
fective  commitment,  although  the  conviction  were  regular; 
or,  in  other  terms  that  an  erroneous  commitment  cannot 
support  a  regular  conviction ;  and  consequently  that  there 
is  no  ground  to  disturb  this  verdict. 

Mr.  Justice  Burrough.  —  It  has  been  truly  said,  that 
this  case  embraces  a  question  of  considerable  import- 
ance to  the  magistrates  of  the  country;  it  is  important 
to  point  out  to  them,  that  in  the  exercise  of  a  sum- 
mJEiry  jurisdiction  they  ought  to  be  extremely  careful  that 
all  their  proceedings  are  correct;  and  if  they  have  been 
guilty  of  any  irregularity,  or  informality,  they  ought  to 
suffer  for  the  consequences  which  may  arise  from  it; 
and  more  especially  so,  as  they  must  be  taken  to  be  com- 
petent to  discharge  the  important  duties  of  the  office 
they  have  undertaken  to  perform,  particularly  in  cases 
where  they  have  a  summary  jurbdiction  given  them  by 
statute :  and  in  pursuing  the  power  so  entrusted  to  thero, 
they  should  be  carefully  and  narrowly  watched,  as  tlie 
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party  brongkt  before  them  is  entirely  subject  to  thikit  J^^ 
jorisdiction,  and  deprived  of  the  advantage  of  a  Jury  3  Wious 
sod  I  very  much  doubt  whether  the  statute  in  question  has  CLimBiuivct. 
not  gone  too  fiir.  The  phuntifFcompkins  of  having  been 
fidsely  impriMmed;  and  the  question  is,  by  whom.  The 
defendant  was  the  eamsa  causans,  by  issuing  the  war** 
rants  of  apprehension  and  commitment;  and  the  Litter 
does  not  even  state  that  the  plaintiff  had  been  guilty  of  a 
nttdemeanor,  but  a  civS  injury  only^  and  for  which  the  owner 
of  the  fishery  might  have  had  his  remedy  by  an  action  at 
law;  and  no  reason  whatever  has  been  assigned  why  the 
nature  of  the  ofience  should  not  have  been  pointed  out  in 
tlie  commitment,  as  required  by  the  statute ;  and  it  does  not 
even  pursue  the  terms  of  the  conviction.  Although,  in  the 
case  of  a  common  assault,  an  oral  information  may  be  taken, 
before  a  magistrate  proceeds  to  commit;  yet  here  it  was 
not  only  incumbent  on  the  defendant  to  call  the  plaintiff 
before  him,  but  to  take  the  information  in  writing,  so  that 
it  might  be  acted  on  as  in  a  Court  of  law.  In  convic- 
tions on  the  game  laws,  the  informations  are  always  reduced 
mto  writing.  Here,  however,  as  the  warrant  of  com- 
mitment omits  the  nature  of  the  offence  altogether,  it  is  not, 
as  has  been  contended,  a  mere  clerical  error,  but  is  such 
a  substantial  defect  as  renders  it  altogether  void;  and,  be- 
ing 80,  it  cannot  be  cured  by  the  conviction. 

With  respect  to  the  summing  up  of  the  learned  Baron 
to  the  Jury,  if  through  his  misdirection  a  verdict  had 
been  improperly  obtained  against  the  facts  and  justice  of 
die  case,  there  might  be  ground  to  set .  it  aside,  but 
it  is  dear  that  the  plaintiff  was  entitled  to  a  verdict,  as 
he  was  imprisoned  under  an  illegal  warrant,  which  was  im- 
properly issued  at  the  instance  of  the  defendant;  and  it 
was  for  the  Jury  to  measure  the  amount  of  the  damages; 
and  although  they  may  appear  to  be  large,  yet  that,  of  it- 
self^ is  not  a  sufficient  ground  to  induce  us  to  send  the  cause 
down  to  a  new  trial. 


91p  casks  in  htlary  tbrm, 

l^f^'  ^''  «hi8tiee  Gas^lee.*— I  hate  enterttined  eonsideraMe 

WXKC9       doubt  during  the  argument^  but  fully  accede  to  the  prin- 

CMwrMsvca.  ciple»  that  every  protection  ought  to  be  afibrded  to  ma* 
giatratea  in  the  exercise  of  their  duty,  and  if  the  defect 
in- the  warrant  of  commitment  were  a  mere  clerical  error, 
the  preitent  action  could  not  have  been  maintained. 

The  Court  of  King's  Bench  have  freqtrently  quashed 
oohvictionfl  fi>r  insufficiency  or  defects  appearing  upon  the 
fiwe  of  dieni.  In  Sogers  r.  Jones,  it  was  expressly  de- 
ddedf  that  where  die  warrant  of  commitment  differed 
from  the  conriction,  the  latter,  though  regular,  would  not 
p#oteet  themagistmteinan  action  for  fake  imprisonment  un- 

«  der  such  Wajnant  of  commitment;  and  here«  on  comparing 

sudi  walrrant'  with  the  conyictiori,  and  the  terms  of  the  8ta-» 
tutei  it  isdoubtfiil  whether  they  refer  to  one  and  the  same  of- 
fisnee,  and»even  if  they  corresponded,  there  is  nooffenoe  sUb* 
stantiatty  charged  in  the  commitment,  which,  aeeording  to 
reason  and  pdUcy  i  should  set  forth  the  nature  of  th^  offeiicd 
wheieof  the  party  stood  charged,  or  was  convicted.  At  all 
events*  the  offence  should  hav^  been  shewn  to  be  withiii 
the  meaning  and  tertas  of  the  statute,  which  might  have 
been  easily  followed,  and  its  words  strictly  complied  with. 
If  not,  a  conviction  might  be  drawn  up  contrary  to  flie  inr 
Cormation;  and  it  is  quite  clear  that  a  magistrate  cannot 
amend  the  substance  ot  an  inforraation  or  supply  its  de* 
frets,  by  a.  conviction  properly  drawn  up  afterwards*  Al- 
though the  case  nught  have  been  left  differendy  to  the 
Jury,  yet  as  justice  appears  to  have  been  done,  there 
irno  giound  for  a  new  trial.  It  k  true,  tiiat  mistakes 
nmatiiequently  occur  at  Nisi  Prius,  but  here  it  atvpears 
to  me  that  all  the  facts  shoidd,  have  been  left  to  the  Jury, 
and  they  should  not  have  been  midled  by  the  statement  that 
tiie  conviction  was  not  conclusive  evidence  of  the  facts  con- 
tained in  it ;  and  if  they  had  considered  whether  the  plain- 
tiff had  been  guilty  of  the  offence  for  whidi  he  was  impri* 
soned  or  not,  it  might  have  had  the  effect  of  seducing  the 
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dasMges;  but  asitkiiotfor  u8tonieadiii«dieiii|lhe€i>ttit  vj!^^ 

appears  to  me  to  have  adopted  the  better  couney  althougbi  wicsiu 

as  an  the  facts  were  not  pomted  out  to  the  Jiiry»  I  should  r mnmt 

have  wished  the  cause  to  have  gone  down  agafai.    Thb 
rule  therefore  must  be 

Discharged. 


Pratt  v.  Oddt.  IKTSIS' 

On  Mr.  Seijeant  VamghmCs  moving  to  justify  bail  in  this     The  time  6r 

^ ^  jnroi/inj  iwu 

cause.  expiring  on  « 

lUecMiHthe 
Court  allowed 

Mr.  Secondary  Hewleti,  informed  the  Court  that  it  themtojostiiy 

<■  1  <a       «  1  .  1*  .       .A       .  •  OB tbe  foUowinf 

coma  not  be  done,  as  the  notice  of  justification  was  given  day,  without  • 
for  yesterday,  (being  the  P^rificaium  and  a  die*  nam),  ^^g^"*°^<^ 
and  that  there  ought  to  have  been  a  continuance  of  notice 
for  this  day. 

Mir.  Serjeant  Vaughan  referred  to  TidJCs  PraeHce{fl\ 
where  Master  Foster  is  stated  to  have  said  *'  that  if  the 
time  allowed  for  justifying  expire  on  a  day  in  Term  whidli 
happens  to  be  Midsummer-day,  or  any  other  holiday, 
when  the  Court  does  not  sit,  the  notice  of  justification 
should  be  for  that  day,  (being  the  day  they  ought  to  jus- 
tify), to  prevent  an  assignment  of  the  bail  bond;  and  that 
the  bail  may  justify  the  next  day,  as  a  matter  of  course.'* 

The  Court,  considering  that  there  should  be  an  unifonfd- 
ty  of  practice  in  this  respect,  sent  to  the  Court  otKing^e 
Benehf  and  on  being  informed  that  that  Court,  under  such 
ciKiimstances,  allowed  bail  to  justify  on  the  following  day, 
without  acontinuance  of  the  notice ;— ordered  that  the  bailin 
tins  andsix  other  cauises  to  which  the  same  objectioH  apjdi- 

(c)  7tbBdil.28d. 
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j^^^  ed,  might  be  permitted  to  justify  to-morrow,  dispensing  with 
the  rule  for  serving  the  notice  before  three  o'clock  this  after- 
noon, and  ordered  that  no  attachment  should  issue  against 
the  sheriff. 


Tkiarsdmf,  -TrUSLOVE  v.  BuRTON. 

Where  a  plain-     "''■  ^'®  ^^  ^^  action  of  trespass,  and  came  on  for  trial, 
iiffwasnon-       before  Lord  Chief  Justice  Abbott,  at  Cambridge^  at  the 


qoenceofnoT^  Summer  Assizes,  18S3;  when  the  plaintiff,  being  unable  to 
^^^^ri.  give  formal  proof  of  a  private  act  of  Parliament,  was  non- 
Tate  act  of  Par-  suited.    But  it  appearing  that  the  defendant's  agents  had 

ttanwiitf  which  .        *  *  " 

the  defendant'a  previously  entered  into  admissions  that  such  proof  should 
T^u^  agrMdT*  no^  he  required,  a  rule  was  obtained  in  Michc^lmas  Term, 
''^^^A*"      ^  ^^»  calluig  on  the  defendant  to  shew  cause  why  the  non- 


and  the  plaintiff  suit  should  not  be  set  aside,  and  a  new  trial  granted,  which 
to  set  aside  the  inthelast^o^/^rTermwas  made  absolute  (a),  and  a  rule  was 
SvTa' newtriai  drawn  up  accordingly,  in  which  no  mention  was  made  of  costs, 
which  was  after-  j^q  cause  was  re-tried  at  the  last  Summer  Assizes,  when 

wards  made  ab- 

solute,  bat  was  the  Jury  found  a  verdict  for  the  defendant  On  the  tax* 
m!d°th"dcfell?'  ation  of  costs  before  the  Prothonotary,  he  allowed  the  de- 
^t  obtained  a    fendant  the  costs  of  the  application  to  the  Court  for  a  new 

▼erolct  on  tne  *  * 

second  trial:—  trial,  althoufich  he  had  opposed  the  rule  which  was  made 

Held,  that  the  ?  . 

oostsoftheappU-  absolute  against  him. 

cation  finr  a  new 
trial  not  having 

faAe^^ST^cre  ^^'  ^^^^^^^  ^^^  °^^  applied  for  a  rule  to  shew  cause 
to  be  considered  why  the  Prothonotary  should  not  be  directed  to  review  his 
oMtsfnthe  taxation,  and  allow  the  plaintiff  the  costs  of  that  apphcsr 
tion,  ;ind  submitted,  that  they  could  not  be  considered  as 
costs  in  the  cause,  especially  as  the  plaintiff  was  nonsuited 
at  the  first  trial,  in  consequence  of  the  defendant's  breach 
of  faith  in  refusing  to  admit  that  which  he  had  previously 


(«}  See  9  B.Moore,  64. 
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agreed  to  do;  and,  ai  die  plaintiff  had  succeeded  in  his       ^^f^ 
application  for  a  new  trial,  he  ought  to  have  the  costs  of 
such  application  allowed  him. 

The  Ptothonotary  stating  that  he  had  considered  those 
costs  as  costs  in  the  cause — 

The  Court  said,  that  they  might  properly  be  ao  deemed, 
as  the  defendant  had,  in  point  of  fiict,  succeeded  at  both 
trials;  that  the  costs  should  have  been  engrafted  on  the 
role  when  die  application  for  a  new  trial  was  made;  and  diat, 
88  it  was  not  done,  the  phiintiff  was  not  entitled  to  them; 
and  it  would  be  too  much  to  say,  that,  after  having  suc- 
ceeded at  the  second  trial,  the  defendant  ought  to  pay  them. 
That  if  an  interlocutory  modon  be  silent  as  to  costs,  the 
party  who  eyeatuaDy  succeeds  is  entitled  to  them;  and  if 
a  rule  be  improperly  drawn  up,  it  cannot  afterwards  be  alter- 
ed by  the  insertion  of  costs.  That,  therefore,  setting  aside 
the  breach  of  fiiith  on  the  part  of  the  defendant,  this  case 
falls  within  the  general  rule;  and  as  the  plaintiff  made  no 
application  for  costs  at  the  time  he  applied  to  have  the 
nonsuit  set  aside,  the  costs  attending  the  motion  for  a  new 
trial  must  be  taken  to  be  costs  in  the  cause ;  and  die  Pro- 
tbonotary  has  properly  so  taxed  them. 

Rule  refused. 


RoGEEs,  Administratrix  of  Rogers,  r.  Kinostok.  -^V^^.* 

A  KULEtdsi  had  been  obtained  by  Mr.  Serjeant  Peake,  An  iiuoiTeDt 
onsformerday  in  this  Term,  calling  on  the  plaintiff  to  shew  foJ'SSShie 
cause  why  a  warrant  of  attorney,  given  by  the  defendant,  ^^iqIJ^\ 

119,  and  gate  • 
creditor,  who  threatened  to  oppose  him,  a  promiuory  note  for  the  amount  of  hii  debt,  and  he  ac- 
cor£ogl7  withdrew  U<  opposition,  and  the  insolvent,  after  his  discharge,  was  arrested  on  the  note, 
but  settled  the  action  by  giving  a  warrant  of  attorney,  for  the  debt  and  oosto,  payable  by  instalments: — 
The  Court  set  aside  the  warrant  of  attorney,  and  ordered  an  instalment  paid  by  the  insolvent  to  be 
retumed  to  him,  on  the  ground  that  the  note  and  warrant  of  attorney  were  contrary  to  the  policy 
of  the  statute,  and  operated  as  a  fraud  on  the  other  creditors. 
VOL.  X.  M 
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U^^  sbould  not  be  set  aside,  or  delivered  up  to  be  cancelled^ 
and  an  instalment  that  had  been  paid  thereon  returned  to 
him.  ^  The  motion  was  founded  on  affidavits,  which  stated 
that  the  defendant  had  been  indebted  to  the  phdntiff  *&  in- 
testate  in  the  sum  of  80/.  for  money  lent,  and  being  about 
to  apply  for  his  discharge  under  the  insolvent  debtor's 
act  (a),  and  hearing  that  the  intestate  intended  to  op- 
pose it,  he  sent  to  him,  offering  a  security  for  the 
debt;  that  his  promissory  note  was  thereupon  given  for 
3(M.,  the  threatened  opposition  by  the  intestate  withdrawn, 
and  the  defendant  eventually  discharged ;  that  on  die  death 
of  the  intestate,  the  plaintiff,  as  his  administratrix,  in 
Jtt£y,  18S4,  caused  the  defendant  to  be  arrested  for  the 
amount  of  the  note;  and  that,  in  order  to  get  rid  of  the 
action,  he  gave  her  a  warrant  of  attorney  for  492.,' the 
amount  of  debt,  costs,  and  interest,  payable  by  instal- 
'  ments,  the  first  instalment  of  which,  amounting  to  5£  19#.M. 
had  been  paid  to  the  plaintiff  on  the  6th  Jamtary  last, 
when  it  became  due. 

The  learned  Seijeant  submitted,  that  this  was  contrary 
to  the  policy  of  the  statute  1  Geo.  4,  c.  119,  as  the  note 
was  given  under  duress,  and  for  the  express  purpose  of  the 
defendant's  obtaining  his  discharge,  which  was  a  fraud  on 
the  general  body  of  the  creditors,  and  was  not  foiuided  on 
a  moral  obligation^  and  that  the  warrant  of  attorney  was 
open  to  the  same  objection;  and  he  relied  on  the  case  of 
Jackson  v.  Davison  (6),  where  an  insolvent  debtor,  having 
petitioned  the  Insolvent  Court  to  be  discharged  under  that 
act,  a  creditor  gave  notice  of  his  intention  to  oppose  him, 
on  the  ground  that  the  debt  was  fraudulently  contracted. 
To  induce  the  latter  to  withdraw  his  oppositicmi  the  in- 
solvent agreed  to  execute,  within  three  days  after  his  dis- 
charge, a  warrant  of  attorney  for  the  debt,  and,  in  the 
mean  time,  to  give  a  promissory  note  of  a  third  person  for 

(•)  10ee.4.cU9.  (ft)  4  Barm  ft  Aid.  691. 
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the  UBOunt,  wfcich  was  to  be  grren  ap  on  the  execotkHi  of  ^j^|*^ 
tke  warrant  of  attorney;  and  the  inaolrent  was  discharged, 
and  the  warrant  of  attorney  executed  on  deKvering-  up  the 
note:  the  Court  of  King's  Bench  set  aside  the  warrant  of 
attorney,  and  the  judgment  entered  up  thereon,  on  die 
ground  that  the  agieement  on  which  they  mert  founded 
was  contrary  to  the  policy  of  the  act;  naamuch  as  it  ena* 
Uedthe  creditor  to  take  t^hiiMelf  a  kurge  portion  of  the 
fiituxt  eflfecta,  whieh  the  Legiahituie  intended  to  be  distr^ 
bated  amongat  all  the  ciedifeora. 

Mr.  Seijeaat  WUde  now  shewed  cause,  and  insisted* 
that  this  case  was  diBtinguishable  from  that  ot  Jackson  ▼• 
Davtsoa,  as  the  ground  of  decision  there  was,  that  the 
agreeaient  on  which  the  warrant  of  attorney  was  founded 
was  contrary  to  the  poKcy  of  the  statute,  as  it  enabled  die 
creditor  fo  whom  it  was  given  to  take  to  himself  a  portion 
of  the  futme  effects  of  the  insolvent,  which  the  Legislature 
intended  to  be  distributed  among  the  creditors  generally. 
Besides,  there  the  attention  of  the  Court  was  only  called 
to  the  18th  and  25lh  sections  of  the  statute ;  but  the  17th, 
19th,  and ^th  were  equally  applicable;  and  the  act  is  so 
finuaed  as  to  give  every  creditor  the  means  of  enforcing  the 
payment  of  his  debt ;  and  when  it;  is  satisfied  or  released,  the 
defendant  is  entitled  to  his  discharge ;  if  so,  a  note  or  other 
seeurity,  given  to  a  creditor  who  is  about  to  oppose  the  dis- 
charge <^  his  debtor,  is  neither  illegal  nor  void.  Here,  the 
defendant  had  the  opportunity  of  defending  hiliiself  in  the 
action  brought  against  him  by  the  plaintiff  on  the  note, 
and  he  might  have  shewn  the  circumstances  under  which  it 
was  obtained  from  him  by  the  plaintiff's  intestate;  and 
if  he  gave  it  under  duress,  it  would  have  been  an  answer 
to  the  action;  instead  of  which,  he  offered  to  pay  the 
amount  by  instalments,  and  accordingly  gave  the  warrant 
of  attorney  in  question  as  a  security  for  so  doing.  If  he 
had  made  a  parol  promise  after  his  discharge  to  pay  the 
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1895^  amount  of  the  note^  it  would  have  been  binding  on  him> 
without  executing  any.  security  for  that  purpose;  and  as 
the  warrant  of  attorney  was  not  given  until  after  the  dis* 
charge^  it  must  be  considered  as  a  new  debt ;  and  as  the 
defendant  did  not  avail  himself  of  the  defence  he  might 
have  set  up  in  theiirst  instance,  the  present  application  is 
made  too  late  to  induce  the  Court  to  interfere  in  setting  aside 
the  warrant  of  attorney;  and  more  particularly  so,  as  the 
first  instalment  was  paid  without  any  objection  being  raised 
to  it.  There  is  a  wide  distinction  between  this  and  the  case 
of  a  bankrupt,  or  a  debtor  who  has  entered  into  a  general 
deed  of  trust  fpr  the  benefit  of  his  creditors,  as  there  each 
creditor  becomes  a  party  to  the  inatrument,  on  the  faith  that 
the  creditors  at  laarge  had  consented  to  execute  it  oh  the 
same  terms,  and  that  they  should  all  stand  in  pari  maierid^ 
as  to  the  distribution  of  the  efiects  of  their  debtor;  but 
where  an  insolvent  seeks  to  he  relieved  or  discharged  un- 
der the  act^  the  assignee  has  no  claim  on  his  after-acquired 
property,  a^  that  only  of  which  he  was  possessed  at  the 
time  passes  by -the  assigiunent.  Here^  in  order.to  invalidate 
thewarrant  of  attorney,  it  should  be  shewn  that  the  pro- 
missory note  it  was  intended  to  secure,  was  void,  either 
as  being  founded  on  an  immoral  consideration,  or  in  dimi- 
nution of  the  fiznds  of  the  general  creditors.  But  the  pre« 
sent  application  is  made  at  the  instance  of  the  defendant 
himself,  and  not  by  his  assignee  or  other  of  his  creditors ;  and 
if  the  plaintiff**s  intestate  had  opposed  his  discharge  in  the 
first  instance,  he  might  have  caused  him  to  safBer  two  years* 
imprisonment,  under  the  18th  section  of  the  statute;  and 
berci  as  the  plaintiff  did  not  become  a  creditor  until  after 
the  defendant's  discharge,  the  Court  will  not  relieve  him, 
for  there  was  a  good  consideration  for  his  giving  the  war- 
rant of  attorney,  he  being  morally  bound  to  pay  the  note 
it  was  given  to  secure. 

Mr.  Seijsfmt  Peake,  in  support  of  the  rule,  was  stopped 
by  the  Court. 
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Lord  Chief  Justice  BBST.^-This  is  an  application^  on  ,J;M5^ 
the  part  of  the  defendant,  to  set  aside  a  wiEurrant  of  attor-' 
oey,  and  that  an  instahnent  which  he'  has  paid  die  plain*^ 
tiff  thereon  may  be  returned  to  him;  and  which  instrument 
wais  giTen  under  thefoOowing'circumstances  :*— The  defend* 
ant  ha/ving  appUed  for  his  discharge  under  the  statute- 
1  600.4,.  c.  119,  the  plaintiff's  inteatate^beingacreditor  at 
the  time,  tlureatened  to  oppose  him,  in  consequence  of 
which  threat  the  defendant  was  induced  to  sign  a  pro- 
missory note  for  the  amount  of  the  debt,  which  was  given: 
to  the  creditor  on  the  express  ground  that  he  should 
not  oppose  the  defendant's  disehaiqge;  and  he  was  eren*^ 
toally  discharged.  The  creditor,  having  died  intestate^ 
the  plaintiff,  as  his  administratrix,  sued  the  defendant 
en  the  note;  and  the  action  was  afterwards  settled  at  the* 
instance  of  the  defendant,  on  his  giving  the  warrant  of  at« 
torney  in  question,  as  a  further  or  additional  security  for 
the  payment  of  the  note,  as  well  as  the  costs  of  the  action 
bought  upon  it; -but  it  does  not  appear  that  the  note 
was  deUvered  up.  It  has  been  said,  that  the  defend- 
ant should  hove  availed  himself  of  his  defence  when  the 
action  was  brought  against  him  on  the  note,  and  that 
it  is  now  too  late  for  him  to  apply  to  the  Court,  and 
that  we  ought  not  to  decide  on  motion.  But  this  is  not 
an  application  to  stay  proceedings  in  an  action;  and. 
we  shall  not  prevent  the  plaintiff  from  going  to  »  different 
tribunal,  and  tiryiag  an  action  on  the  note;  it  is  never 
too  kte  to  apply  to  the  Court  to  get  rid  of  a  transaction 
bottomed  on,  or  tainted  with,  fraud:  such  an  objectioi^ 
can  only  prevail  where  an  accouiit  has  been  adjusted  and 
settled,  or  no  fraud  has  been  suggested.  Here,  however^ 
there  is  a  strong  suggestion  of  fraud  on  the  face  of  the  af- 
fidavits ;  and  the  promissory  note  given  by  the  defendant 
was  required  from  him,  contrary  to  the  policy  of  the  Islwi 
and  ic  therefore  cannot  be  distinguished  from  the  case  of 
a  notfe  founded  on  an  usurious  consideration,  the  maker  of 
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ISSU^  '  which  afterwords  gives  a  wammt  of  attorney  to  enter  up 
judgment  for  the  same  demand;  for  here  the  warrant  of 
attorney  was  given  in  consequence  of  the  defendant's  set- 
tling the  acdon  brought  against  him  on  the  note.  Both 
instruments!  therefore,  were  founded  on  the  same  connd- 
eradon;  and  if  the  one  be  illegal,  so  is  the  other;  and  no 
stibsequent  arrangement  can  make  a  transaction  legal, 
which  was  in  its  origin  illegal.  I  am  therefore  clearly  of 
opinion,  that  ibe  application  to  set  aside  the  wiffrmnt  of  at» 
tomey  may  not  only  be  supported,  but  that  it  is  not  made 
too  late.  The  case  of  Jackson  v.  Davison  appears  to  me 
to  be  precisely  in  point ;  but  as  die  law  is  a  perfect  science, 
Ido  not  feel  mysdf  bound  to  be  governed  by  any  previow 
decision,  either  of  this  Oourt  or  any  odier,  nor  will  I  act 
contrary  to  it  uidess  I  am  convinced  that  it  was  errone- 
ously  detennined,  otherwise  we  shoidd  be  continually  de- 
bating on  the  same  points ;  and  although  I  concurred  with 
Ae  Court  of  King's  Bench  in  the  case-of  Jackson  v.  DasA^ 
sonfit  will  not  influence  me  now ;  and  notwithstanding  it  has 
been  said,  diat  die  attentionof  the  Court  was  not  called  to  all 
die  sections  of  the  statute,  yet  none  appears  to  me  to  be 
applicable  .to  die  point  before  the  Court  but  the  85th, 
to  which  Mr.  Justice  Bayley  particularly  alluded,  by 
which  the  Insolvent  Debtor's  Court  is  authorised  to  order 
judgment  to  be  entered  up  against  the  debtor  for  the 
amount  of  the  debts  from  which  he  shall  be  discharg- 
ed; and  diat  when  the  prisoner  is  of  ability  to  pay  sttdi 
debts,  or  any  part  thereof,  that  Court  may  permit  executioB 
agiOBst  the  property  acquired  by  such  pdsoner  after  his 
discharge,  for  such  sum  as,  under  all  the  circumstances  of 
such  prisoner,  the  Court  shall  order;  and  the  sum  levied 
is  to  be  distributed  rateably  among  the  creditors.  But 
it  has  been  said,  that  an  insolvent,  who  appUes  for  his  dis- 
charge, may  buy  off  a  creditor,  and  that  the  latter  may  foi^ 
bear  to  insist  on  his  debt;  such{orbearanGe,howevelr,oannot 
be'fKochaied  by  taking  feomthe  body  of  <lie  craditMra  a 
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p«rtiifli  of  diote  fiinds  wkich  tiie  LegiBlatare  intended 
riioold  he  distributed  rateably  amongst  alL    It  is  tniey  a 
cnditor  nay  not  oppose  ins  debtor;  but  if  he  pretend  to 
do  so,  he  may  prey^it  oAers  firom  taking  the  same  slep; 
and  he  cannot  wididraw  such  pretended  oppositioa  by 
taking  a  security  for  his  own  debt,  to  the  prejudice  of  such 
other  creditors,  for  it  would  not  only  be  a  fisiid  upon 
them,  bat  an  immoral  and  cormpt  bargam,  and  contrary 
to  the  pohcy  of  the   law.    Tlie  principle  ktid  down  in< 
JaeiMcn  t.  DavUon  is  not  new,  as  it  may  be  applied  to 
bankrupts,  or  debtors  who  have  entered  into  a  deed  of 
composition  with  their  creditors.    It  is  qmite  clear  that  a 
petitiomng  creditor  cannot  be  bought  off;  and  a  security 
gmn  to  a  aeditor  as  a  consideration  to  persuade  him  to  sign 
a  bankrupt's  certificate,  u  void.    Se^  where  creditors  aitet 
into  a  ooiBqKwition  deed,  apsid  one  of  them  taikfs  a  security 
for  a  hunger  sum  than  that  stipuUted  tobe  paid  by  thedeed^ 
such  seenrity  is  void,  because  the  temptati<m  to  gi?e  it  is  a 
fiaud  OB  the  creditors  who  were  parties  to  the  contract,  by 
which  their  debts  weie  to  be  icancdfed^  in  consideration  of 
leoeiring  a  composition:  aiid  it  is  equally  fraudulent  to 
buy  off  the  appomng  creditor  of  an  insolvent,  as  it  would 
I^sce  him  in  a  beltn  situation  than  the  rest  of  the  credi« 
ton;  fortmder  the  £5tii  section  of  the  statute,  the  fiiture 
effects  of  <he  insolvent  are  directed  to  be  Prided  rateably 
among  the  creditors,  imtil  dim  debtsare  wholly  pdd.    Aft 
iasohrent  casmot  exist  without  contracting  new  debts ;  and 
die  persons  giving  him  credit, after  his  disdiarge,  are  en^ 
titled  to  a  preference;  and  here  the  party  who  obtained 
tile  warrant  of  attorney  placed  herself  in  tiie  situation 
of  anew  c^editor^  although  tiie  debt  on  which  it  was  found-* 
ed  was  contracted  loqg  before  the  defendant!s  discharge. 
Shewaadiffircffoflremore  advantageously  rituoted  than  thie  old 
ersditoes:  and  ahhougfa  the  intestate  ^might  hove  forgiven: 
hlidebtor,  or  given  Um  time  for  payment,  yet  be  eodd 
not  require  a  security  for  the  amount  of  his  debt.    If  the 
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defendant  had  been  imprisoned  at  his  suit  alone,  the 
case  would  have  been  di£Perent.  But*  as  the  warrant  of 
attorney  was  founded  on  a  note  which  had  ^^een  illegally 
obtained  from  the  defendant  before  his  discharge,  we  are 
empowered  to  set  it  aside ;  for,  although  a  moral  obligatioB. 
may  be  rendered  perfect  by  a  new  promise,  yet,  as  the 
price  of  the  defendant's  discharge  was  contrary  to  the  po*- 
hey  of  the  statute,  and  operated  in  fraud  of  the  general  bo- 
dy of  creditors,  the  objection  is  well  founded ;  and  this 
rule  must  consequently  be  made  absolute. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  The 
facts  are  not  disputed ;  and  there  can  be  no  doubt  but  that 
we  have  a  discretionary  right  to  exercise  a  summary  juris* 
diction  by  setting  aside  the  warruit  of  attorney.  The  ge* 
neral  principle  to  be  collected  from  all  the  cases  £rom 
Cockshoii  v.  Bennett  (a) ,  is,  that  one  creditor  cannot  re« 
quire  or  obtain  a  security  from  bis  debtor  at  the  expense 
of  the  others,  as  it  operates  as  a  fraud  on  them*  Air 
though  it  has  beeii  attempted  to  distinguish  this  case  fironi 
that  of  a  bankrupt,  or  an  insolvent  who  has  entered  into  a 
deed  of  composition,  yet  the  principle,  as  well  as  the  policy  of 
the  law,  is,  that  a  private  bargain  between  a  debtor  and 
one  of  several  creditors  is  void,  if  it  tend  to  defieal 
the  rights  of  the  others.  With  respect  to  the  statute 
1  Geo.  4fy  c.  119,  the  only  sections  that  appear  to  me  to  ap- 
ply to  this  case  are  the  S5th  and  S6tb,  the  former  of 
which  authorises  the  Insolvent  Court  to  order  judgment 
to  be  entered  up  against  the  prisoner  for  the  amount  of 
the  debts  from  which  he  shall  be  discharged,  and  that» 
when  he  shall  be  of  ability  to  pay  them,  the  Court  may 
permit  execution  against  his  property  acquired  by  him  af- 
ter his  discharge,  which  is  to  be  distributedrateably  among 
the  creditors;  but  that  must  be  taken  to  apply  to  the  cre- 
ditors named  in  the  schedule;  and  as  the  plaintiff *8  Aame 

(«)  2  Term  Rep.  763. 
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was  not  inserted  theran,  nor  that  of  her  intestate,  to 
whom  die  note  was  originany  given,  she  might  sne  out  ex* 
ecation  without  any  application  to,  or  leave  of,  the  Insol*  KnranoH. 
Tent  Conrt,  and  thereby  obtain  an  advantage  over  the  rest 
of  die  old  creditors.  The  d6th  section  enacts,  that  no 
prisoner,  who  shall  have  obtuned  his  discharge  by  virtne 
of  die  act,  shall,  at  any  time  afterwards,  be  imprisoned  by 
lesson  of  a  judgment  entered  up  under  the  S6th  section ; 
anddiat,  if  arrested,  he  may  be  released  by  a  Judge  of  the 
Court  firom  which  the  process  issued.  That  must  apply 
to  the  case  c^  an  arrest  for  a  debt  due  to  a  former  credi- 
tor; and  if  the  name  of  the  plaintiff's  intestate  had  been 
inserted  in  die  schedule,  the  defendant's  person  would 
have  been  protected,  which  die  former  prevented,  by 
taking  the  note  in  question;  and  the  plaintiff,  after  his 
deatb,  took  the  warrant  of  attorney  to  secure  die  payment 
of  that  note.  The  case  of  Jackson  v.  Daoisam  appears  to 
me  to  have  been  decided  on  true  grounds;  and  although  we 
are  not  bound  to  act  on  it,  yet,  if  it  be  founded  on  good  senses 
snd  according  to  the  principles  of  law,  it  would  be  too 
michfor  us  to  set  ourselves  up  against  it. 

Mr.  Justice  Bukbough  concurred* 

Mr.  Justice  Gaselsb. — Although  the  warrant  of  attor- 
ney be  set  aside,  the  plaintiff  will  not  be  precluded  from 
proceeding  on  the  note;  and  if  we  were  to  allow  the  for^ 
mer  instrument  to  stand,  the  question  as  to  the  validity  of  the 
note  would  be  put  an  end  to.  It  appears  to  me,  that  the 
obtafciing  of  the  note  was  in  direct  opposition  to  the  policy 
of  the  statute.  The  debtor  is  entirely  at  the  mercy  of 
his  creditor;  and  he  may,  in  the  exercise  of  angry  feel- 
ing, or  avaricious  motives,  compel  his  creditor  to  come  to  ^ 
terms,  however  unreasonable,  and  at  die  expense  of  the 
general  body  of  creditors. 

Rule  absolute. 
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fS^TIL  LaThbury  r.  Brown  and  Another. 

On  modon  to  JThIS  was  an  action  of  tre^iafis  lor  an  assault.  The  de- 
quuSon,  "tak^  fendants  suffered  judgment  by  4e&ult,  and  on  a  writ  of  wb- 
t^kr^  ^'  ^f^  ^^  executed,  before  the  undeiHOieriff  for  Swrreg^, 
the  imder^er.  ^e  JuiY  found  a  Yerdict  for  the  phuntifi;  damages  SO(H. 

iff,  for  ezceuiTe  "^  r  o 

damages,  the 

S^^tSiSSi  Mr.  Seijeant  Vaughan,  having,  on  a  former  da;«  ob- 
^^i£^  Gained  a  rule  nwi,  that  the  inquisition  m  this  cause  might  be 
der-sheriff  to  be  Set  aside,  and  a  new  writ  of  enquiry^xecuted,  on  theground 
rifled  ^^^l  of  iJie  damages  being  exoessive,  on  the  affidavit  of  &e  de- 
mcibn  ^^    fendants  alcme,  unsupported  by  any  oth^s — 

be  1  apported  on 

the  affidariti  of  «  «  ^      a*       a 

the  parties  Mr.  Sjcqeant  P«24  now  shewed  cause,  ana  owrad  to 

£^"^bi^'  read  minutes  of  what  had  taken  place  before  the  under^ 
ted  by  others,     gjieriff,  with  respect  to  the  evidence  adduced  by  the  plains- 
tiff,  in  order  to  shew  Uiat  die  assault  was  outrageous^  and 
committed  under  the  most  aggraxraled  circumstances. 

But  the  Court  refused  to  admit  them,  unless  theyiWtf« 
verified  by  affidavit ;  and  observed  that  they  would  only 
look  at  the  minutes  made  by  the  under-sheriff,  as  a  Judge's 
report  of  what  takes  place  at  a  trial  can  only  be  read  by  a 
Judge  himself.  Besides,  the  rule  was  improperly  ^b  ttfned 
in  the  first  instance,  as  it  was  founded  on  the  affidavits  of 
the  defendants  alone,  to  which  little  attention  should  be 
paid,  u^ess  they  had  been  satisfactorily  corroborated  b^ 
those  of  others  4  and  as  the  sulject  of  damages  was  puu^ly 
a  question  for  the  Jury,  tbe.party  complaining  should  bring 
a  dear  case  before  the  Court,  to  shew  that  they  were  ex- 
cessive^ 

Rule  discharged. 
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Short^  Assignee  of  the  Sheriff  of  Lincolnshire,  v.  FHdny, 

Hubbard  and  two  Others.  '^'*'  **** 

A  RULE  was  dbtained  by  Mr.  Seijeant  Fa^ghan,  on  a      ThepUntur 

fomer  day  in  tliis  Tenii,  calling  on  the  plaintiff  to  fl|iew  >>«^^  obndncd 

cause  why  the  wiit  of  exeeotion  which  h^d  heea  sued  out  wammted  by  • 

on  the  jttdgmest  in  this  cause,  shoiild  not  he  set  aside  for  SJj'te'llS^ac- 

in«gqhB%,andthatthesmncrf46/.8#.6A,partoflQ2t  ^a^thTcIlI^ 

1&.  might  be  restored  to  the  defendant  Hmbkard,  and  Kftuedtoietit 

that  the  Sheriff  might,  in  the  mean  time,  retain  the  same  it  appeared  that 

in  his  hands.    He  founded  his  motion  on  affidavits,  which  '^^X^^^^ei^ 

stated,  that  on  the  7th  April,  18S4,  the  plaintiff  distrained  '^^j^^^ 

on  Hubbard,  for  44.  lis.  6d.,  for  haif  a-yeitr*s  rent,  due  to  which  had 


the  pbundff  as  surviving  trustee  under  the  wiB  of  one  theobj^on"' 
Jtm  Fearan;  that  certain  goods  of  ffaiftarcl  were  tak^n  un-  ]^„*^];^*^/" 
der  the  distress,  and  stated  in  the  notice  of  distress  to  be  Uer  ttageofthe 
ofAe  value  of  lU.,-  that  on  the  fi^owing  day,  JYaMarcI  ^         "^ 
executed  a  replevin  bond  for  100^  in  the  coadi^on  of 
which  die  goods  taken  were  set  out;  and  a  warrant  f<Nr 
repknrying  them  was  DbtaiBsddaccoi^di«|^y.  That  on  the  9th 
Aprii,  dm  plainitiff  gave  Hubbard  notice  thl^  the  distress 
was  abandewd,  and  made  anodier  distrefeis  for  SM.  for  five 
years'  arrears  of  a.  rent-charge,  issuing  out  of  the  preosises 
on  which  the  first  distress  was  made,  and  due  to  the  plaintiff 
as  such  trustee  under  the  above.  wiH,  and  die  goods  taken 
under  the  first  were  enumerated  in  the  notice  of  the  second 
iKstress,  together  with  odiers.    lliat  Hubbard  entered 
ids  plaint  i^  die  first  county  court,  after  the  execution  of 
die  replevin  bond,  whidi  the  pliandff  removed  into  this 
Cotttt  by  a  writ  of  recardati  JacHHf  loqu^lam^  that  Hub- 
bard  having  omitted  to  enter  an  a|>pearaiice.9  the.  plain- 
tiff took  an  aiBsignment  of  the  repfevia  bond,  and  haviAg 
sued  OB  itaad obtained  jui^entoa  demurrer  («),  issued  a 

(c)  See 9 B.Moore,  667. 
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18gfi>^  writ  oi fieri  faeioi,  on  which  he  levied  GKU.  as  arrears  of 
rent  alleged  to  be  due  at  the  time  of  making  the  distress ; 
42.  \5s.  8d.  sheriff's  poundage,  &c.,  SSL  I2s.  taxed  costs 
of  the  action,  besides  the  costs  of  the  distress,  writ  of  re. 
Ja.  lo.i  judgment  and  execution,  amounting  in  the  whole  to 
lOS/.  lis.  Under  these  circumstanees,  Ae  learned  Ser- 
jeant submitted,  that  as  the  replevin  bond  was  given  on 
the  first  distress  being  made  for  half  a-year's  rent^and 
which  amounted  only  to  4/.  Vis.  6tf.,  and  not  on  the  suIh 
sequent  distress  for  50/.,  that  the  plaintiff  could  only  levy 
the  amount  of  the  half  year's  rent  under  the  execution; 
and  therefore  that  the  defendant  Hubbard  was  entitled  to 
have  the  above  sum-  oiA&L  2sn  6d,  returned  to  him,  as  the 
notice  of  the  abandonment  of  the  first  distress  ooidd.not 
entitle  the  plaintiff  to  proceed  on  the  bond  under  the  se^^ 
cond. 

Mr.  Serjeant  Taddy,  now  shewed  cause.  —  It  is  a  well 
known  principle  that  a  party  may  distrain  for  one  rent» 
and  avow  for  another ;  and  although  the  bond  might  have 
been  irregularly  taken,  or  the  sheriff  liable  to  an  action,  as 
it  exceeded  double  the  value  of  the  goods  dbtrained,  yet 
as  the  plaintiff  has  obtained  a  regular  judgment  upon  it, 
he  was  entitled  to  sue  out  execution^ 

Bfr.  Serjeant  Vatighan,  in  support  of  the  rule*. — The 
bond  should  have  been  taken  in  double  the  value  of  the 
goods  distrained,  vitf.  22L;  and  as,  after  it  was  given» 
the  plaintiff  gave  Hubbard  notice  that  the  first  distress 
« was  abandoned,  the  plaint  need  not  have  been  prosecuted 
further,  and  if  so,  there  is  nothing  to  which  the  bond  can 
apply.  The  plaintiff  has  not  only  obtained  judgment  oh  the 
bond,  but  sued  out  execution  for  50/.  for  five  years*  ren^ 
alleged  to  be  due  at  the  time  of  making  the  second  distress; 
and  as  the  bond  could  only  apply  to  the  first  distress,  the 


IN  TH£  FIfTH  AMD  SIXTH  YBAB8  OF  OBO.  lY.  109 

jefieDdant  k  deariy  entitled  to  luYe  die  excess  femitted  to        IMS. 

blDk 

liord  Chief  Justice  Bbst. — I  am  of  optnioa  that  this 
exeeadon  csimot  he  set  aside,  as  it  is  warranted  by  a  !«• 
gular  judgment.  The  defendant  should  hare  ap^ied  to 
set  aside  the  proceedings,  for  an  alleged  irregularity,  at  an 
esxlier  stage  of  the  cause.  The  ground  of  complaint  is, 
that  die  plaintiff  has  sued  out  his  execudon  for  too  large 
a  sum;  but  it  has  not  been  suggested,  diat  SOL  were  not 
due  to  him,  or  that  five  years*  rent  was  not  in  anear.  The 
first  distress  was,  in  all  probability,  made  by  mistake,  and, 
before  die  bond  was  executed,  Hubbard  might  have  had 
notice  of  die  plaintiff's  intention  to  proceed  for  the  five 
years'  rent,  and  if  so,  the  bond  was  properly  taken. 

The  rest  of  the  Court  concurring— 

« 

Rule  discharged  with  costs. 


SiOTH,  Phdntiff;  Brodrick,  Tenant; ,  Vouchee.      ^?5***y» 

JUR.  Serjeant  Bosanquet,  moved  that  a  recovery  that  The  Court  per- 
had  been  suffered  in  die  year  1762,  and  a  fine  levied  be-  IJ^J^JJ;;^ 
tween  the  same  parties  in  the  year  ISO*,  might  be  amend-  ^  ^^^*n  ^^ 
ed,  by  adding  the  words,  "  upon  Trent/*  after  those  of  words  ^'npoo 
^the  pansh  of  Stoke;"  his  motion  was  grounded  on  affi-  thoMof '*tlM 
davits  which  stated  that  die  estate  intended  to  pass  was  ^^*f^ 
situated  at  Berry  Hitt,  in  the  parish  of  Stoke  upon  Trent,  jiiidaiiti,  lut- 

inff  uUit  tn^  pro* 

m  the  county  of  Stafford,  and  that  the  possession  had  fol-  pcrty  inteDded 
lowed  the  recovery  to  the  present  time ;  and  that  in  1796,  ^^^  tita^bi 
a  fine  was  levied,  in  which  a  part  of  the  same  property  was  ^jJ^JJ,^ 


described  as  being  in  the  parish  of  Stoke,  otherwise,  Stoke  Tnm,  and  that 

then  wu  no 
panh  in  the  comity  called  "  Stoke,"  but  merely  a  hantdet  of  that  name,  in  wUcb  the  parties  had  no 
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Upon  TVet^.    That  the  wUok  of  the  estate  intended  to  be 

s»«TH,        conveyed^  was  situate  in  the  parish  of  Sioke  upon  Trent, 

Brodjuck)     and  that  there  was  no  parish  in  the  county  of  Stafford 

Tenant        knowti  by  the  name  of  Stoke,  but  that  there  was  a  hamlet 

of  that  name  in  the  parish  of  Stotce,  where  the  parties  to 

the  fine  and  recovery  bad  no  property  whatever^  nor  was 

tbette  any  &nn  called  Berry  Hill  within  that  hamlet 

The  Court  considering  these  affidavits  to  be  sufficient) 
ordered  the  amendment  to  be  allowed. 


Fet^!       Thompson  and  Another,  Assignees,  &c.  v,  Jennings, 
A  Terdict  wu      X  HIS  was  an  action  of  trover,  brought  by  the  plain- 
piaindff  at  NUi   tiffs,  as  assignees  of  one  Chapnum,  a  bankrupt,  to  recover 
MntTwitihTme  *^®  Value  of  a  quantity  of  timber,  which  the  plaintiffs  alleg- 
for  the  defend-    g^  Jiad'  been  purchased  by  the  de£^dant  from  the  bank- 

ant  to  move  to  *  ,"' 

set  it  aiide;  a  rupt,  after  he  had  committed  an  act  of  bankruptcy. 
oSbtainedaooord^  At  the  trial,  before  Mr.  Justice  Burroughs  at  ChtHd- 
o"toed  Ae^  Aatf,  at  the  Sittings  after  Trinity  Term,  1824,  it  appearing 
diet  to  atmnd;  that '  the  bankrupt  had  paid  over  a  certain  siini  to  his  a^- 
ofdamage»to'  tomey,  for  the  purpose  of  satisfying  the  demands  of  some 
wWtaltorfwhr  ^f  ^^  creditors,  which  the  attorney  had  converted  to 
made  hi«  award  his  own  use;  and  that  the  plaintifib  had  sued  him,  and  re* 

in  vacation  :^  , 

Held,  that  an  covercd  the  greater  part  of  it,  unknown  to  the  bankrupt  i 
aside  the^wanL  ^  verdict  was  taken  by  consent,  for  the,  pbdntifis,  for  1875L 
l!rfSinth"tot  ^^S  *^®  ^®^"®  ^f  ^^  timber,  with leavjB for  the  de&ndant 
four  dayi  of  the  to  move  to  set  it  aside,  in  case  the  Court  should  be  of  opin- 
Tenu  ion  that  any  and  what  part  of  the  sum  recovered  by  the 

assignees  from  the  bankrupt's  attorney  should   be    de- 
ducted. 

A  rule  was  accordingly  obtained,  in  the  last  Easter  Term, 
and,  on  cause. being  shewn,  the  Court  ordered  the  verdict 
to  stand,  and  that  it  shoidd  be  referred  to  an  arbitrator 
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to  ascertain  the  amount  of  damages  the  plaintiff^  were  en-      .j^. 

titled  to  recover.    On  the  29th  August  lasti  the  arbitrator 

made  his  awards  by  which  be  ordered  5001.  to  be  deducted 

from  the  verdict^  stating  the  special  ckcurastances«  which 

had  induced  him  to  make  8U<&  deduction,  on  the  face  of 

the  award. 

Mr.  Serjeant  Taddy^  on  the  lasi  day  bui  one  of  the  kst 
Term,  friz,  the  S7th  NQvember,  (the  rule  of  referenoe 
having  been  previously  made  a  rule  of  Court,)  obtained  a 
rule  nisi  that  this  award  might  be  set  aside*  on  the  ground 
of  a  ndscalctdatien  made  by  the  arbitrator,  as  well  as  <H:i' 
aeoount  of  a  mistake  as  to  the  law  of  the  case,  which  was 
apparent  on  the  face  of  the  award. 

Mr.  Serjeant  Faughan,  and  Mr.  Serjeant  Lawes^  now 
shewed  cause*  and  contended,  that  the  application  to  set 
aside  the  award  was  too  late,  as  it  should  have  been  made 
within  Hie  first  four  days  of  the  last  T^rm,  the  award  hav- 
ing been  made  in  the  preceding  vacation ;  and  they  cUed 
the  case  of  Borrowdale  v.  Hitchener  (u),  where  it  was  de-r 
termined,  that  if  a  verdict  for  a  plaintiff  be  taken  at  Nisi 
IViftf ,  subject  to  the  award  of  an  arlntrator,  and  the  award 
be  made  in  vacation,  thd  defendant  can  only  impeach  it 
within  the^r^/our  days  of  the  next  Term. 

Mr.  Secondary  Hewlett  referred  to  a  case  of  Wilkinson  v. 
Stewart  (b),  where  this  Court  decided,  that  in  all  cases 
where  a  verdict  had  been  found  subject  to  a  refbrence,  and 
an  aWlBxd  was  made  in  vacation,  whether  before  or  after  the 
return  of  the  habeas  corpora  juratorumf  final  judgment 
should  not  be  entered  up  till  after  ikejirst/our  days  6f 
the  Term  next  ensuing  the  date  of  the  award,  in  order  that 
the  party  dissatisfied  therewith  might  have  an  opportunity 
of  taking  the  judgment  of  the  Court  upon  it. 

(•)  3  Boa.  &  Pul,  244.  (h)  C.  P.  69  Geo.  3. 


Ill 
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1825.  L6td  Chief  Justice  Best.— If  this  award  be  set  asid^, 

diere  must  be  a  new  trial,  as  we  cannot  eompel  the  arbi- 
trator to  make  another  award;  and  as  the  verdict  was  sub- 
ject to  the  award,  if  one  fall,  the  other  must  f6Uow.  The 
arbitrator  Tery  properly,  in  making  hb  award,  stated  on 
the  face  of  it,  the  facts  which  had  influenced  him  to  come 
to  the  conclusion  he  did;  and  although  it  was  held  in  the 
case  of  Stfnge  t.  Jervoise  (a),  Ihat  the  time  limited  by  the 
statute  9  and  10  Will.  S,  c.  15,  s.  3,  for  settmg  adde' 
awards  made  under  submissions  by  virtue  of  that  act, 
does  not  extend  to  awards  where  the  reference  has 
been  by  order  of  Nisi  Prius,  yet,  as  there  has  been  a 
verdict  in  this  case,  it  falls  within  the  prindple  of  Barraw' 
dale  V.  Hitchener;  and,  therefore,  the  motion  for  setting 
aside  the  award  is  made  too  late. 

Mr.  Justice  Gaselee  referred  to  a  case  in  the  Exehe^ 
queri  where  in  an  action  of  trespass  for  taking  trees,  the 
question  was,  whether  the  plaintiff  were  entitled  to  them, 
and  after  verdict  for  hnn,  a  new  trial  was  moved  for,  which 
the  Court  refused,  but  left  it  to  an  arbitrator,  to  determine 
to  whom  the  trees  belonged ;  and  he  having  made  his  award 
in  the  vacation,  and  no  motion  being  made  to  set  it  aside 
within  the  first  four  days  of  the  following  Term,  the  Court 
refused  to  interfere;  and  the  learned  Judge  said,  that  al» 
though  the  statute  of  William  does  not  attach  on  awards 
.made  under  orders  otNisi  Prius,  yet  this  case  does  not  fidl 
within  that  rule,  as  the  plaintiffs  had,  at  the  trial,  obtained 
a  verdict  which  the  Court  afterwards  directed  to  stand,  and 
that  the  amount  of  the  damages  to  which  they  might  be 
entided  should  be  decided  by  an  arbitrator,  who  reduced 
them  accordingly,  and  stated  his  reasons  for  so  doing  on 
the  face  of  his  award.    This  rule  therefore  must  be 

Discharged. 

(«)  8£wt,466. 
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Denn,  on  the  joint  and  several  ^demises  of  Richard  Now-       *-. ,. 
ELL  and  Another,  r.  John  Henry  Roake,  and  three      Feknk. 
Others. 

XHIS  was  an  action  of  ejectment  for  the  recovery  of  a     AtMtaMx, 
messuage»  corn-mills,  dwelling  houaes,  and  other  premises,  ooe  undiTided 
situate  at  Godalmkig  in  the  county  of  Surrey.    The  deda-  ^jj*^  ^^' 
la^n  contained  several  counts,  in  some  of  which  the  lea-  ^^  '^^^ 

power  of  ditpot* 

sors  of  the  plaintiff  claimed  the  entirety,  and  in  others  an  ingofcbeotCer 
undivided  moiety  of  the  premises.  The  defendants  powcAhe^M 
pleaded  Not  GuUty.  S'^^lS^Sf 

At  the  trial,  before  Lord  Chief  Baron  Richards,  at  ««i«ute  there, 

__.  t       o      •  A      .  1  o^o     t       t  i«         1        deviled  «U  her 

Kurngsttm,  at  the  Sprmg  Assizes,  18^,  the  Jury  found  a  freehold  estate 
special  verdict  to  the  effect  following:  That  one  Miles  |reS^7>!&" 
Poole  was  seised  of  the  tenements  in  the  declaration  men-  5j'.'*\®"  **"• 

ditionthatoDtof 

tiooed,  in  his  demesne,  as  of  fee ;  and  that  he  died  so  seis-  the  rents  there- 
.ed,  on  the  17th  November,  174d.    That  after  his  decease,  from^ime  to 
the  tenements  descended  to  Sarah,  the  wife  of  one  TAo-  lTfA:V*L!!? 

tsituc  in  proper 

mat  Scott,  and  Elizabeth,  the  wife  of  one  Hettry  Roake,  ^^  tenantabie 

repair;  and,  on 

who  were  the  two  only  daughters  and  co-heirs  of  Poole,  by  hu  decease,  to 
virtue  of  which,  Scott  and  Roake,  in  right  of  their  wives  cWidr^"2Jui^ 
respectively,  entered  into  the  tenements,  and  became  law-  [['.**v  *•'*"* 
iiilly  seised  and  possessed  thereof  and  that  being  so  seised,  tenanu  in  com- 
by  indentures  of  lease  and  release,  made  and  executed  on  fouitof  inch 
thei25th  and  S6th  April,  1750,  between  Scott  and  his  wife,  ^^"ri  o^er 
and  Roake  and  his  wife,  of  the  first  part,  George  Johnson  ^  ^^  other  ne- 
ofthe  second  part,  and   fFi&am  Hf7/ of  the  third  part,  nieces  of  the 
for  the  purpose  of  docking,  barring,  and  destroying  all  Hdd!!rtiitthe 
estates  tail,  reversions,  remainders,  contingencies,  and  ex-  J^g^JJ!*'"*'."'^ 
pectancies,  Scott  and  his  wife,  and  Roake  and  his  wife,  of  the  power, 
granted  and  released  the  tenements. in  question  to  Hill,  to  moieUes  passed 
hold  the  same  to  him  and  his  heirs,  to  the  use  and  intent  !||^phew  s^a/-^^ 
.  that  he  miirht  become  a  irood  and  perfect  tenant  of  the  though  it  was 

®  ®  *^  objected  that 

there  was  no  re- 
ference to  the  power  in  the  will,  nor  even  an  intent  manifested  by  the  testatrix  to  pass  the  lands 
'  which  were  the  rali^  of  the  power. 

VOL.  X.  I 
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freehold^  until  a  good  and  perfect  recovery  should  be  had  , 
and  obtained  against  him  by  Johnson^  as  demandant,  id 
which  Scott  and  his  wife,  and  Roake  and  his  wife  should 
be  vouched  to  warranty;  and  it  was  thereby  declared, 
that  the  said  recovery  and  all  other  assurances,  then,  or  to 
be  had  of  the  same  tenements,  should  be  taken  to  be  and 
enure  to  the  several  uses  therein  particularly  mentioned 
and  declared,  that  is  to  say,  *^  as  to  one  full  and  equal  un* 
divided  moiety,  or  half  part  of  the  said  tenements,  to  the 
use  of  71  &o^/and  his  assigns,  for  life,  without  impeachment 
of  waste;  and  after  his  decease  to  the  use  of/S^aroAbis 
wife,  for  her  life,  without  impeachment  of  waste;  and  after 
the  severskl  deceases  of  both,  to  the  use  of  such  person  and 
persons,  and  for  such  estate  and  estates  as  the  said  Sarah 
Scott,  whether  covert  or  sole,  should,  by  any  deed  or  writ- 
ing under  her  hand  and  seal,  to  be  sealed  and  executed 
4n  the  presence  of  three  or  more  credible  witnesses,  with 
or  without  power  of  revocation,  or  by  her  last  will  and  tes- 
tament in  writing,  or  any  writing,  purporting  to  be  her  last 
will  and  testament,  to  be  by  her  subscribed  and  published 
in  the  presence  of  three  or  more  credible  witnesses,  direct, 
limit,  or  appoint;  and  for  want  of  such  appointment,  to  the 
use  of  all  and  every  the  child  and  children  of  the  said 
Thomas  Scott ,  on  the  body  of  his  wife  to  be  begotten,  to 
be  divided  equally  between  them,  as  tenants  in  common, 
and  not  as  joint  tenants ;  and  of  the  several  and  respective 
heirs  of  such  child  and  children;  and  for  default  of  such 
issue,  to  the  use  of  the  said  Elizabeth  Roate,  for  life, 
without  impeachment  of  waste;  and  after  her  death,  to 
the  use  of  her  children,  as  tenants  in  common,  and  their 
heirs;  and  for  default  of  such  issue,  to  the  use  of  the  said 
Thomas  Scott,  in  fee.  And  as  to  the  other  full  and  equal 
undivided  moiety  or  half  part  of  the  said  tenements,  to  the 
use  of  the  said  Henry  Roake,  for  life,  without  impeach- 
ment of  waste;  and  after  his  decease,  to  the  use  o{  EUza^ 
beth,  his  wife,  for  life;  remainder  to  the  use  of  such  per- 
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aooi  ii8  she,  whether  covert  or  sole,  shouU  by  deed  or  ,jWj?, 
win  appoint,  in  the  tame  teroM  aa  in  the  preceding  limita-' 
tkm  to  Sarah  Seoit;  and  for  want  of  such  appointment,  to 
the  use  of  att  the  children  of  the  said  Hemry  Boaie,  on 
the  body  of  his  wife  to  be  begotten,  to  be  divided  equally 
between  th«n,  as  t^iants  in  common,  and  not  aa  joint  ten- 
ants, and  of  the  several  and  respective  heifis  of  such  child 
or  children  (  and,  for  default  of  such  issue,  to  die  use  of 
the  said  EUxmietik  Rpake  for  life,  without  impeachment  of 
waste;  and,  after  her  decease,  to  the  use  of  her  children, 
as  tenants  in  eommim,  and  their  heirs;  and  for  default  of 
such  iasne,  to  the  use  of  the.  said  H^wry  Jtoak^  in  fee.'* 

li  was  then  found,  that  on  the  Uth  April,  2^  Geo.  2, 
Johm9M  sued  out  and  prosecuted  a  writ  of  entry  tur  du* 
seisin  en  leposi;  and  that  such  proceedings  were  there- 
upon had,  that  seisin  of  the  tenements  was,  on  the  15th 
May  fellowing,  delivered  to  him;  and  that  suoh  tenement 
were  the  same  as  those  mentioned  in  the  indeotuire  of  the 
96th  April,  1750;  and  that,  by  virtue  of  such  indenture 
and  leeovery  of  the  23  Gea.  S,  Seatt  and  his  wife,  and 
EaUce  and  his  wife,  entered  into  the  tenements,  and  be- 
sanie  sdsed  of  such  estates  and  interests  therein  as  could 
lawfully  pass  to  them  by  vutue  thereof.  That  jnomas 
Seoii  died  in  1758,  without  issue,  leaving  his  wife  Sarai 
surviving;  and  that  in  1763,  she  intermarried  wiib  one 
Mn  Trymmer,  who  died  in  ./ttE^,  1766,  leaving  the  said 
Saintk  Trymmer  him  surviving.  That  EUnabeik  Roake 
died  in  May,  1775,  leaving  her  husband  Henry  Roake 
sad  one  eon,  Jokn  Roake,  her  surviving,  but  without  hav- 
ing made  any  appointment  in  respect  of  the  tenements  in 
question,  under  or  by  virtue  of  the  indenture  of  the  S6A 
Afrili  1750.  That  by  indentures  of  lease  and  release,  of 
the  6di  and  7th  September,  1775,  between  the  said  Henry 
Books,  of  the  first  pazt^  John  Roake  his  son,  of  die  se^ 
eond,  the  said  Sarah  Trymmer,  widow,  of  the  third,  one 
Betgwmin  ParneU,  of  the  fourth,  and  one  James  Morgan 

i2 
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Jflg^,  of  the  fifth  part)  after  reciting,  that  the  said  Henry  Roake 
was  seised,  as  tenant  for  life,  of  one  undivided  moiety  of 
the  said  tenements;  and  that  his  son,  John  RoakCf  was 
entitled  as  tenant  in  tail,  immediately  expectant  upon  the 
decease  of  Jiim  the  said  Henry  Roake,  of  the  same  moiety; 
and  that  the  said  SanA  Trymmer  had  agreed  with  the 
said  John  Roake  for  the  purchase  of  his  interest  in  the 
said  moiety,  subject,  neYertheless,  to  the  life  estate  of  the 
said  Henry-  Roake  therein,  at  the  price  of  500/. ;  and 
that  the  said  John  Rotike,  the  son,  had  requested  the  said 
Henry  RocJce  to  join  with  him  in  conveying  and  limiting 
the  same  moiety;  to  which  request  he  had  consented:  it 
was  by  the  said  indenture  witnessed,  that  in  pursuance  of 
the  said  agreement  and  request,  and  for  docking  and  bar* 
ring  all  estates  tail,  &c.,  and  in  consideration  of  such  sum 
of  500/.  paid  to  the  said  John  Roake ^  by  the  said  Sarah 
Trymmer^  for  the  purchase  money,  of  and  from  which  the* 
said  John  Roake  did  acquit,  release,  and  for  ever  discharge 
the  said  Sarah  Trymmer,  her  heirs,  &c.,  they,  the  said 
Henry  Roake  and  John  Roake,  at  the  request,  and  by 
the  direction  of  the  said  Sarah  Trymmer,  granted,  bar- 
gained, sold,  released  and  confirmed,  to  the  said  Benjamin 
Pamelly  all  that  the  said  undivided  moiety  of  the  said  te- 
nements, to  have  and  to  hold  the  same  to  him,  the  said 
Benjamin  PameU,  his  heirs  and  assigns,  to  the  intent  that 
he  might,  by  virtue  of  that  indenture,  become  a  good  and 
perfect  tenant  of  the  freehold  of  all  the  tenements  thereby 
released,  against  whom  one  or  more  recovery  or  recoveries 
might  be  had;  and,  for  that  purpose,  it  was  concluded  and 
agreed  between  the  said  parties  to  the  indenture,  that  it 
Aould  be  lawful  for  the  said  James  Morgan,  at  the  costs 
of  the  said  Henry  Roake,  forthwith  to  sue  out  and  prose- 
cute against  the  said  Benjamin  PameU,  one  or  more  writs 
of  entry  ewr  disseiein  en  le  post,  thereby  demanding 
against  him  the  thereby  released  tenements,  by  such  names 
as  would  effectually  comprise,  and  extend  to  pass,  the  whole 
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of  the  said  tenements;  to  which  writ  or  writs  the  said  .j<^. 
Benjamin  Pamett  should  appear^  and  vouch  to  warranty 
tfie  said  John  Roaie,  who  should  thereupon  appear  and 
enter  into  warranty,  and  voilch  over  the  common  vouchee, 
who  shoidd  appear,  &c. ;  so  that  one  or  more  recoveries 
wiA  a  double  voucher  should  be  suffered  of  the  thereby 
released  tenements.  And  it  was  thereby  declared  between 
the  parties  to  that  indenture,  that  the  said  recovery  or  re- 
coveries', as  well  as  all  other  conveyances  and  assurances  of 
the  thereby  released  tenements,  should  be  and  enure  to 
the  use  of  the  said  Henry-  Roake,  for  his  life,  and  imme- 
diately after  his  decease,  to  the  use  of  the  said  Sarah 
TrymmeTf  her  heirs  and  assigns  for  ever.  It  was  then 
found,  that  Henry  Roake  died  on  the  15th  December, 
1777 ;  and  that  the  said  Sarah  Trymmer,  on  the  6th  June, 
1783,  made  her  will,  duly  executed,  and  thereby  gave  and 
devised  all  her  fireehold  estates,  as  follows: — 

*'  I  hereby  give  and  devise  all  my  freehdid  estates,  in 
the  city  of  London  and  county  of  Surrey,  or  elsewhere,  to 
my  nephew,  John  Roake,  for  hb  life,  on  condition,  that, 
out  of  the  rents  thereof,  he  do,  from  time  to  time,  keep 
such  estates  in  proper  and  tenantable  repair.  And  on 
the  decease  of  my  said  nephew,  John  Roake,  I  devise  all 
my  said  estates,  subject  to,  and  chargeable  with,  the  pay- 
ment of  80/.  a-year,  to  Ann,  the  wife  of  the  said  John 
Roake,  for  her  life,  by  even  quarterly  payments,  to  and 
among  his  children  lawfully  begotten,  equally,  at  the  age 
of  twenty-one,  and  their  heirs,  as  tenants  in  common;  but 
if  only  one  child  should  live  to  attain  such  age,  to  him  or 
her,  or  his  or  her  heirs,  at  his  or  her  age  of  twenty-one*. 
And  in  case  my  said  nephew,  John.  Roake,  should  die 
without  lawful  issue,  or  such  lawful  issue  should  die  before 
twenty-one,  then  I  devise  all  the  said  estates,,  chargeable 
with  such  annuity  of  80/.  a-year,  to  the  said  Ann  Roake,. 
for  her  life,  in  manner  aforesaid,  to  and  among  myne«^ 
phews  and  nieces,  MUes  Thomas,  John  James,  Sarah 
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J8^^,       Penfoldt  and  Susunhah  Longman,  or  such  of  them  as  shall 
be  then  liTing,  and  their  heirs  and  assigns,  for  ever." 

It  was  then  found,  that  Sarah  Trynaner,  the  testatrix, 
died  on  the  4ih  December,  1786,  without  reYoking  her 
win,  leaving  the  said  John  Roake,  her  heir<-at4aw,  her 
surviving;  and  that  she  had  not,  at  the  time  of  making  her 
will,  or  at  her  death,  any  other  freehold  lands  or  tene* 
ments  than  those  mentioned  in  the  declaration.    That 
by  a  certain  indenture  quadriparlite,  of  the  d6th  AprU, 
1787,  between  the  said  John  Roake,  nephew  and  heir  of 
the  said/S'araA  Trymmer,  of  the  first  part;  S.Penfoldand 
other  the  nephews  and  nieces,  devisees  in  reversion,  named 
in  the  will  of  the  said  Sarah  Trymmer,  of  the  second 
part;  the  said  Benjamin  PameU  of  the  third  part;  and 
Thomas  Holland  of  the  fourth  part;  after  reciting  the 
death  of  Henry  Roake,  in  1777,  and  <A  James  Morgan-^ 
on  the  9&xdi  February,  1782;  the  will  oi  Sarah  TVymmer, 
and  her  death,  in  1786,  as  above  stated;* and  that  Ann 
Roake  died  on  the  10th  August,  1786;  and  thsLt  John  Boake, 
at  the  time  of  making  the  last-mentioned  indenture,  was 
unmarried,  and  had  no  issue ;  and  that4he  recovery  intend- 
ed to  have  been  suffered,  pursuant  to  the  indenture  of  Ab 
S7th  April,  1775,  had  never  been  suffered;  and  that  the 
parties  were  desirous  that  such  recovery  afaould  be  suf- 
fered ;  it  was,  by  the  indenture  of  the  06th  Aprils  1787, 
witnessed,  that  a  recovery  should  be  suffered,  with  a  dou* 
ble  voucher;  and  tliat  the  said  Thomas  Holland,  as  reco- 
veror,  should,  immediately  after  suffering  the  same,  be 
seised  of  the  thereby  released  tenements,  to  enure  to 
such  uses  as  the  same  were  devised  by  the  will  of  the  said 
Sarah  Trymmer.    That  the  recovery  was  suffered,  and 
seisin  of  one  moiety  of  the  prembes  delivered  to  Holbmd 
accordingly.    That  in  Michaelmas  Term,  SO  Geo.  S,  the 
said  John  Roake  levied  a  fine  sur  conwsaneededroU  come 
ceo,  ^c.  of  the  premises  in  the  declaration  mentioned,  .to 
the  use  of  himself  in  fee,  in  pursuance  of  a  covenant  eojB^ 
tained  in  an  indenture,  made  between  him  and  Richard 
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VmmeO,  <m  the  5th  NoBember,  1789.  That  in  Trinii^  J8^ 
Term,  1797,  the  said  Jain  Roake  also  suflfered  a  recoYery 
of  the  premises,  to  the  use  of  such  persons  as  he  should 
appoint,  and  for  definilt  of  appointment,  to  himself  in  fee. 
That  in  porsuance  of  indentures  oi  lease  and  release  of  the 
Sfd  and  4lh  Jfd^^  1797,  between  the  said  John  Roake  and 
Efmmbeiht  his  wife,  of  the  first  part,  Richard  NoweU 
of  the  second,  and  Jtfkm  Raddig^Cf  of  the  third  part,  the 
promses  were  conveyed  to  NaweU  in  fee,  to  make  him 
tenant  to  the  prmeipe  of  a  recovery  to  be  suffered, 
for  the  purpose  of  barring  estates  tail,  to  the  use  of  the 
said  Jokm  Roake;  and  that  by  indentures  of  lease  and  re- 
lease of  the  20th  andSlst  May,  1802,  between  John  Roake 
of  the  first  part,  Richard  NoweU  of  the  second,  Johm  Au 
iamsoaof  thetUcd,  W.  SmUh  of  the  fourth,  amd  W.  Aikin^ 
som  of  the  fiiflh  part,  the  said  John  Roake,  in  consideration 
of  IjaOl.  purchase  money,  appointed  all  the  tenements  in 
the  declaration  mentioned,  to  John  Atkinson,  to  such  uses  ^ 
as  Richard  NoweU  should  appoint,  and,  in  default  of 
appointment,  to  Richard  NoweU  for  life,  remainder  to 
Aikinmm  as  a  trustee  to  bar  dower,  remainder  to  iVbtf^- 
eU  in  fee.  That  John  Roake  died  on  the  13th  of 
February,  1803,  leaving  the  defendants,  John  Henry 
Roake,  Thomas  WiUiam  Roake,  Elizabeth  Roake,  and 
George  Roake,  who  were  his  only  children,  him  surviving, 
being  then  aH  infants,  under  the  age  of  twenty-one  years ; 
and  that  the  said  Richard  NoweU,  being  so  seised  of  the 
said  tenements,  on  the  2d  July,  1811,  demised  them  to  the 
said  John  Denn,  for  twentyrone  years  from  thence  next 
coming,  by  virtue  of  which  he  entered,  &c.,  and  continued 
in  possession  until  he  was  expelled  by  the  defendants;  but 
whether  the  defendants  were  guilty  of  the  above  ejectment 
or  not)  the  Jury  prayed  the  advice  of  the  Court,  &c. 

Thecaae  was  twice  argued,  first,  in  the  last  Trinity  Term 
hy  Mr.  Serjeant  Bosanquet,  foe  the  lessors  of  the  plaintiff*, 
and  by  Mr.  Seijeant  Onslow  for  the  defendants;  and 
4gni  in  the  last  Term  by  Mr,  Serjeant  D'Oyley  for  die 
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IB&^      lessors  of  the  plaintiff,  and  by  Mr.  Serjeant  Peake  for  the 
defendants. 

For  the  lessors  of  the  plaintiff  it  was  submitted,  that 
tvo  questions  were  raised  by  the  spedal  verdict,  vix.  First, 
What  interest  the  children  of  c/oAii  iZoaAe,  the  devisee, 
took  under  Mrs.  Trymmer's  wiU,  and  whether  they  were 
barred  by  the  fine  of  Michaelmas  Term,  SO  Geo.  8.  Second- 
Ijf,  whether,  as  to  one  undivided  moiety  of  the  premises, 
such  will  were  a  valid  execution  of  the  power  of  appoint* 
ment,  reserved  to  her  by  the  deed  of  the  S6th  April,  1750. 
-  [Lord  Chief  Justice  Best  here  observed,  that,  as  to  the 
first  question,  the  case  of  Doe  d.  Roake  v.  NoweU{d), 
was  decisive;  where  it  was  held,  by  the  Court  of  J?iii^*# 
JBench,  that  the  children  otJohn  Roake,  the  nephew  and 
devisee,  took  a  vested  remainder;  and  that  the  judgment 
of  that  Court  was  afterwards  affirmed  in  the  House  of 
Lords,  in  il/ay,  1817  (d)j 

The  will  of  Mrs.  IVjfmmer  was  not  a  vatid  execution  of 
the  power  of  appointment  reserved  to  her  by  the  deed 
oi  April,  1750.  She  was  seised  of  one  undivided  moiety 
of  the  estate  devised,  by  purchase,  and  had  a  power  of 
disposmg  .of  the  other;  but  no  reference  was  made  to 
the  power  in  the  will;  and  although  it  need  not  have 
been  recited,  yet  there  should  have  been  some  reference 
to  tlie  estate  on  which  it  was  intended  to  operate.  In  Sir 
Edward  Clere*s  case  (c),  it  was  resolved,  ^*  if  a  man  seised  of 
lands  in  fee,  make  a  feoffinent  to  the  use  of  such  person  and 
persons,  and  of  such  estate  and  estates,  as  he  shaU  appoint 
by  his  will,  that  by  operation  of  law  the  use  doth  vest  in  the 
feoffor,  and  he  is  seised  of  a  qualified  fee ;  that  is  to  say,  till 
declaration  and  limitation  be  made  according  to  his  power; 
and  if,  in  such  case,  the  feoffor  by  his  will  limit  estates 
according  to  his  power  reserved  to  him  on  the  feoffiooent, 
there  the  estates  shall  take  effect  by  force  of  the  feofiment, 

(«)  1  Mau.  &  Selw.  327.        (&)  5  Dew's  Rep.  202.      (c)  6  Rep.  18  a. 
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aadtheoaeisdiiectedbyihewiniaothat,  insuchcaie^tlie  ,  latt^^ 
win  13  butdedaratory:  but  if,  in  such  caee,  the  feoffor,  by 
his  win  in  writing,  devise  the  land  itself,  as  owner  of  die 
land,  witiboot  any  reference  to  his  aatbority,  there  it  shatt 
pass  by  the  win;  for  the  testator  had  an  estate  denseabk  in 
him,  and  power  also  to  limit  an  use;  and  he  had  elec> 
tinm  to  pursue  which  of  them  he  would ;  and  when  he 
devised  the  land  itself,  without  any  reference  to  his  autho- 
rity or  power,  he  declared  his  intent  to  devise  an  estate,  as 
owner  of  the  land,  by  his  wiU,  and  not  to  limit  an  use  ac- 
cording  to  his  authority;  and,  in  such  case,  the  land  be- 
ing held  ta  cmpite,  the  devise  is  good  for  two  parts,  and 
void  for  the  third  part;  f<v,  as  the  owner  of  the  land,  he 
cannot  dispose  of  more;  and,  in  such  case,  the  devise  can- 
not take  effect  by  the  wiU  for  two  parts;  aiiA  by  the  feofl^ 
meat  for  tbe  third  part;  ibr  he  made,  his  devise  as  owner, 
and  not  according  to  his  authority;  and  his  devise  shan  be 
of  as  mudi  validity  as  the  wiU  of  every  other  owner  having 
any  land  mi  eapiie*  So,  if  a  man  make  a  feoffinent  in  fee, 
of  lands  held  im  eapUe,  to  the  use  of  his  last  wffl,  although 
he  devise  the  land  with  reference  to  the  feofiinent,  yet 
die  win  is  void  for  a  third  part;  for  a  feoffment  to  the  use 
of  his  wiU,  and  to  the  use  of  him  and  his  heirs,  is  all  one.*' 
That  doctrine  has  never  been  impeached ;  and  Mr.  Justice 
Heaik,  in  the  case  of  Buekland  v.  Barf(m{a),  said,  that 
the  true  rule,  as  to  powers  of  appointment  by  wiU,  was  weU 
kid  down  in  Sir  Edward  Gere* 9  case,  ria.  that  where  one 
has  a  power  to  appoint  by  will,  but  makes  a  will  without 
any  reference  to  the  power,  the  appointment  shall  have  no 
e£fect,  unless  the  will  would  otherwise  have  no  operation; 
and  this  principle  was  anuded  to  in  Andrews  v.  Emmoi; 
where  Lord  TAurlaw  said  (&)  "  the  testator,  under  the  set- 
dement,  wtts  competent  to  make  a  wiU  as  to  so  much  of 
his  property  as  should  remain  after  die  death  of  his  wife ; 

(«)  2  H.  Bl.  139.  (b)  2  Brown's  Chan.  Cas.  aoa. 
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IWi^  the  question  is,  wheiher^  in  making  that  will,  he  has  exe-* 
cuted  the  power  against  his  wife,  whose  property  the  fond 
was?  It  is  necessary,  in  ord^  to  do  this,  that  he  should, 
by  his  will,  notify  hts  intention  to  do  it.  It  is  too  late  now  to 
expect  that  a  testator,  in  order  to  execute  a  power,  shall 
make  an  express  reference  to  it;  because  it  has  been  det 
tennined,  that  if  a  man  dispose  of  that  orer  whidi  he  has 
a  power^  in  such  a  manner  that  it  is  impossible  to  impute 
to  him  any  other  intention  but  that  of  executing  the 
power,  the  act  done  shall  be  an  execution  of  the  power. 
But  the  doctrine  is  not  carried,  by  any  case,  further 
jtiban  this;  and  it  would  be  oruel  to  do  it,  as  it  would  be 
throwii^  the  property  of  testators  kito  utter,  confusion/' 
In  Sugdeu  on  Powers  (a),  it  is  said,  ''it  is  firmly  set» 
tied,  that  a  mere  general  derise,  howerer  uidinited  in 
terms,  will  not  coniprehend  the  subject  of  a.  power,  on* 
less  it  refer  to  the  subject,  ec  to  the  power  itself,  (nt,  ge» 
nerally,  to  any  power  vested  in  the  testator,  or,  unless  some 
pact  of  the  will  would  otherwise  be  inopemtive;".  and  sc^ 
veral  authorities  are  referred  to.  in  support  of  that  position. 
In  Janes  r.  Curry  {]b)f  where  a  will  of  a.  person,  haying 
a  power  to  dispose  of  a  fund,  eonsistiog  partly  pf  i^ 
estates,  and  partly  of  household  furniture,  linen,  and 
plate,  contained  a  gift  of ''  all  the  devisor's  estates  and 
eflfectSf  of  whatsoever  denomination,  and  of  his  househoU 
fiimiture,  with  linen  and  plate  ;'*  it  was  held  not  to  bean  ex- 
ecution pf  the  power ;  and  the  Master  of  the  Rolls  there  said, 
that(c) '  *  whatever  was  the  inadequaqr  of  a  testator's  property 
to  satisfy  the  terms  of  a  will,  and  whatev^  might  be  the  con- 
viction of  the  Court  of  his  intention  to  execute  the  power, 
the  state  of  his  personal  ty>  at  the  time  of  the  will,  or  of  the 
death,  cannot  be  examined,  for  the  purpose  of  coUeeting 
evidence  of  his  intention;  but  that,  with  regaid  to  seal 
estate,  the  Court  may  examine  whether  die  circumstances 

(•>MI£di(.884;  (ft>lSwaiut.66.  (tf>.Id^7l. 
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bf  the  testator^B  property  be  Bach  as  to  give  effect  to  thd  .IMS', 
wiO,  and  lliat  if  the  will  in  question  had  contained  an  nnequip 
vocal  devise  of  realty,  the  Court,  under  the  authority  of 
SUmden  v.  Siandem  (o),  must,  in  order  to  give  operation 
to  an  inatrument  which  would  otberwtBe  be  inopemtivi^ 
have  resorted  to  the  ftind,  Ae  subject  of  the  power.  That 
die  distfaictioni  notwithstanding  some  expressions  of  Lord 
Eosshfn  in  Sianden  v.  Simtden,  beii^  now  estdi>l]shed  be* 
twees  property  and  power,  the  words  in  the  will  "  all  my 
estates  and  effects  of  whatever  denominatian,"  containing 
no  direct  reference  to  any  particular  fund,  nothing  in  de» 
scription  to  enable  the  Court  to  collect  an  mtention  to  es> 
erdse  ihe  power,  are  not  sufficient  to  dedgnate,  with  due 
eertaisity,  property  not  her  own,  but  of  which  the  testatrhc 
was  empoweied  to  dispose.  In  Bradhf  v.  WesieaU  {b\ 
Sir  William  Grami  admitted  the  authorily  oi  Siandeu  v. 
Btmmdet^  butdissented  from  the  arguiMut  on  which  the  Lord 
QianceOor  proeeeded.  In  Doe  dem.  HeUingg  v.  Bird  (c)i 
where  a  person  having  power  to  appoint  lands,  by  will, 
amongst  children,  and  having  other  lands,  by  his  will  (not 
lefierring  to  the  power),  gave  legacies  to  his  several  children^ 
and  then  devised  **  all  the  rest,  residue,  and  remainder  of  hie 
lands,  &C.  and  pettonal  estate,  aflter  payment  of  his  debts, 
legaoies,  and  funeral  expenses,  to  his.  ddest  son;  it  wM 
bdd  dwt  the  power  was  not  thereby  executed,  as  there 
was  nothing  in  the  will,  referring,  in  any  manner,  to  the 
power,  nor  whence  an  intention  to  execute  it  could  b0 
inferred;  and  in  Andrew*  v«  Emmot  (d),  the  testator,  havu 
ii^  SI  power  over  3000J.,  originaUy  the  property  of  his  wife^ 
gave  several  legaeies,  and  then,  (after  the  death  of  his  wife), 
the  residue  to  the  defendant,  and  his  estate  was  not  sufflr 
dent  to  pay  the  legacies,  it  was  yet  held,  that  the  will  was 
not  an  execution  of  the  power,  the  eatne  not  being  ri^erttd 

(«>  9  Ves.  <89.  (c)  n  SsBt,  49. 

(»)  13  Ves.  ASA.  (4  2  Brdwn's  Gluui*  Gss.  297- 
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18S5-^.  to,  nor  any  thing  shewing  an  intention  in  the  teatatov 
to  execute  it.  In  Powell  t.  Loxdale  (a),  where  M.  P. 
devised  all  her  lands,  &c.,  in  fTestleyt  in  the  county  of  S., 
to  A.  and  his  issue ;  and  in  default  of  issue,  to  such  uses  as  A^ 
might,  by  his  will,  appoint ;  and  ^.,  by  a  will  made  in  the  life- 
time of  ilf.  P.,  devised  all  his  lands, in  the  parish  of  Warihen, 
and  elsewhere,  in  the  county  of  S.,  after  several  estates  for 
life  and  in  tail,  to  his.owh  right  heirs  in  fee;  and  afterwards,, 
by  a  codicil,  made  after  the  death  of  M.  P.,  revoked  the 
devise  of  the  reversion  to  his  heir,  (in  all  other  respects 
expressly  confirming  the  will),and  thendevised  the  reversion 
in  fee  of  all  his  said  lands,,  in  the  parishes,  of  Worthem, 
Westbury^  and  Cherbury,  in  the  county  of  S.,  to  B,;  and 
A.  had  no  other  land  in  Westbury,  except  the  lands  in 
Westiejff  (which  is  in  the  parish  of  Westbury),  devised  to 
him  by  the  will  of  ilf.  P.;  it  was  held,  that  the  power  of  ap- 
pointment was  not  well  executed  by  the  codicil  In.JoneSi 
V.  Tucker  (b),  where  M.  M.  gave  to  the  defendant  all  her 
freehold  and  copyhold  estates,  upon. trust  to  permit  E.  S* 
to  receive  the  rents,  &c.  during  her  life ;  and  after  her 
death,  to  sell,  and,  out  of  the  produce,  to  pay  100/.  to  such 
person  as  she  should  by  will  appoint;. and  E.  S.,  by  will, 
without  reference  to  the  power,  gave  lOOL  and  the  whole 
of  her  household  furniture,  to  the  plaintiff; — and  it  was 
charged  by  the  bill,  and  not  denied,  that  the  testatrix  had  no 
personal  property  at  the  time  of  her  death,  save  some  house- 
hold  ftmnture  of  small  value ;  an  enquiry  was  prayed  as  to 
the  state  of  the  property  at  the  time  {^making  the  will,  with 
the  view  of  ascertaining  that  the  testatrix  must  have  intend^ 
the  gift  of  the  100/.  as  in  the  execution  of  her  power — ^but 
the  enquiry  was  refused.  In  Shane  v.  Cadogan  (c),  it  was  ad- 
mitted, in  argument,  that,  in  general,  a  sweeping  disposition, 
however  unlimited  in  terms,  would  not  include  property  over 

(a)  8  Bam.  &  Aid.  291.  {Jb)  2  Meriv.  533. 

(c)  Sogdsa  on  Powers,  3id  Edit.  291. 
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which  the  testator  had  merely  a  power,  unless  an  intention  ^  1885.^ 
to  execute  the  power  could  be  inferred  firom  the  wiU.  The 
principles  deducible  from  all  these  authorities  are,  that 
although  a  person  may  execute  a  power  without  reciting 
or  notieing  it,  yet  it  is  necessary  that  he  should  mention  the 
estate  or  interest  which  be  disposes  of;  that  be  must  do  such 
in  act  as  shews  Aat  he  had  in  view  the  thing  of  which  be  had 
the  power  to  dispose ;  and  that,  at  all  erents,  an  express 
interest  must  appear  to  pass  lands,  which  are  the  subject 
of  the  power;  and,  applying  those  principles  to  the  present 
case,  as  the  testatrix  bad  other  lands,  on  which  the  devise 
could  operate,  it  could  not  be  referred  to  that  moiety  of  the 
estate  which  was  subject  to  the  power,  in  order  to  render 
it  ayailable.  There  was  not  only  no  reference  to  the  power 
in  terms,  but  no  description  of  the  estate  intended  to  be 
disposed  of.  The  testatrix  had  other  lands  to  which  the 
devise  could  apply,  and  it  could  not  be  extended  to  the 
moiety  over  which  she  had  a  mere  power  of  appointment, 
in  order  to  render  the  devise  available.  The  estates  in 
Surrey  must  be  considered  as  two  distinct  farms,  and  of  a 
different  tenure^  as  though  situate  in  two  counties,  or  at  a 
distance  from  each  other.  ^ 

For  the  defendants,  it  was  contended,  that  Mrs.  Trym^ 
§net^s  will  was  a  good  execution  of  the  power  of  appointment, 
which  she  had  reserved  to  herself  by  the  deed  of  1760,  with- 
out putting  a  strained  construction  on  either  of  the  words  conr 
Gained  therein,  or  violating  any  rule  of  law.  It  is  clear,  thut 
she  intended  to  dispose  of  all  her  freehold  estates,  which 
would  necessarily  include  both  moieties  of  the  property 
in  question,  ft*,  as  well  that  which  came  to  her  by  descent, 
as  that  which  she  afterwards  acquired  by  purchase,  and 
over  which  she  had  a  power  of  appointment.  AUbough 
an  instrument  by  which  a  power  is  executed  must  have 
some  reference  to  the. estate  on  which  it  is  intended  to 
operate,  yet  it  is  sufficient  if  the  estate  subjected  to  the 
power  be  referred  to,  in  terms  which  include  it  with  other 
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1829-  .  pi^pertjrof  tbe  •ppointor,  although  it  be  not  particidarused^ 
And  in  Standmy.  Sitmden  (a),  where  the  testator,  by  his 
wiJli  .after  ditecdng  his  Ineal  estate  to  be  sold,  gave  the 
money  arising  from  the  sale,  and  the  residue  of  his  per- 
sonal estate,  in  trust  for.  his  wife,  for  life,  and  after  her  der 
oease,  as  to  one  moiety,  for  kuch  person  or  persona  as  she 
should,  by  any  deed  or  writing,  or  by  will,  with  two  or 
more  witnesses,  appoint;  and  the  ve^l  estate  was  not 
told,  and  the  testator's  widow  received  the  rents  and  pvch 
-  fits,  and  die  produee  of  the  personal  estate,  for  her.life;  and 
by  her  will,  after  disposing  of  some  specific  articles,  which 
she  de^scribed  to  have  been  her  husband's,  gave  the  re- 
-sidue  thus:-T^^  all  the  rest,  residue,  and  remainder  of  my 
estate  and  effects,  of  what  nature  or  kind  soever,  and  whe^ 
ther  real  or  personal,  and  all  my  plate,  china,  linen,  and 
other  utensils,  which  I  shall  be  possessed  of,  interested  in, 
or  entitled  to,  at  the  time  of  my  decease,  subject  tq,  and 
.After  payment  of,  all  my  just  debts,  funeral  expence^,  and 
charges  of  proving  my  will,  and  specific  legacies,  I  give 
to  S.  H.  for  his  own  use  and  benefit;  and  I  do  a{!qpQUEt 
him  my  executor,"  it  was  held  that  the  power  was  exe* 
cuted  by  the  residuary  clause.  That  case  goes  the  fiill 
length  of  this,  and  there  was  no  reference  to  the  subject 
matter  ^f  the  power,  or  to  the  locality  or  nature  of  the 
^estate.  And  Lord  Loughborough  there  said  (6),  *^  take  it 
according  to  the  strict  technical  rule  m  Sir  Edward  Clere's 
case,  that  a  general  disposition  will  not  dispose  of  what 
the  party  has  only  a  power  to  dispose  of,  unless  it,be  neeea^ 
sary  to  satisfy  the  words  of  the  disposition.  The  testatrix 
had  no  pther  real  .estate. .  I  am  bound  to  satisfy  all  these 
•words  upon  thie  technical  rule.  ^  I  can  satisfy  them  no  oilier 
way»  I  cannot  avoid  supposing,  what  every  one-  muat  be 
convinced  she  meant,  that  she  made  no  difference  betweea 
what  she  had  from  her  husband,  and  her  odier  property  ;** 
and  this  decree  was  affirmed  on  an  appeal  to  the  Hoiiae 

(a)  2  Ves.  689.  (h)  Id.  594. 
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of  Lords (4i>  Here,  the  intention  of  tbe  tcBtatrix  nd^'  JH^ 
mite  of  no  doubt,  as  she  devised  all  her  estates  in  Lom^^ 
dam  and  Storey,  or  elsewhere,  and  she  had  no  estates  but 
in  those  two  places.  The  case  of  Andrew$  v.  Emmmi, 
turned  on  the  mere  question  of  personal  property,  vim. 
noDey  in  the  funds;  and  in  Jomes  v.  Cmrrff^  the  Master  of 
tbe  B^lls  drew  the  true  distinction  between  real  and  psvv 
sonal  pn^r^,  wying,  that  whatever  was  the  inadequacy  of 
a  testator's  property  to  satisfy  the  terms  of  the  will,  and 
whatever  might  be  the  conviction  of  the  Court  of  his  intention 
to  execute  the  power,  the  state  of  his  personalty  at  the 
time  of  th^  will,  or  of  the  death,  cannot  be  examined  for 
die  purpose  of  collecting  evidence  of  his  intention;  but  thati 
with  regard  to  real  estate,  the  Court  may  examine  whe- 
ther tbe  circmnstances  of  the  testator's  property  be  such 
as  to  give  effect  to  the  will.  In  DUUm  v.  DMon  (6),.wherB, 
by  the  terms  of  a  marriage  settlement,  A.  had  power  tp 
i^pomt  an  estate  among  his  children,  and  his  will  referring 
to  the  estate  but  not  to  the  power,  was  declared  to  be  a 
good  execution  of  it;  and  Lord  Manners  there  s^  (c), 
that  "  as  the  will  bad  a  direct  reference  to  the  subject  of 
the  power,  he  apprehended  it  was  sufficient  to  make  it 
good  as  an  appointment,  though  it  might  be  bad  as  a  de*- 
▼ise.**  Li  Ex  parte  Caewallid),  it  was  held,  that  a  person 
might  execyte  a  power,  if  he  do  such  an  act  as  shews  that  he 
takes  notice  of  the  thing  which  he  had  a  power  to  dispose 
of;  and  there,  there  was  no  reference  whatever  to  the  power, 
hi  Morgan  dem.  Surmanx.  Surm€$n(e)f  where  a  person, 
having  only  an  estate  for  life,  with  a  power  to  appoint  in 
fee,  devised  the  property  as  her  own,  it  was  held  to  be  ^ 
good  execution  of  the  power;  and  Sir  James  MamfieU 
8aid(/),  ''  the  testatrix  taking,  as  she  did,  only  a  life 

(a)  NomivuStanden^.Mtmeh^  {d)  1  Atk.  569. 

6  Brown's  Pari.  Cas.  193.  (e)  1  Taunt.  289. 

(»)  1  BaU  &  Beatty,  77-  (/)  Id.  299.   • 
(c)  Id.  92. 
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interest  in  the  real  estate,  had  certainly  only  a  power  over 
the  reversion,  and  not  an  interest  in  it;  and,  therefore, 
although  she  used  terms  of  devise,  it  was  plain  that  she 
meant  to  execute  the  power."  So  here,  although  the  tes- 
tatrix acquired  a  moiety  of  the  estate  by  purchase,  still 
she  intended  to  give  the  whole  of  it  to  her  nephew;  she 
had  no  other  estate  distinct  from  it,  and  the  words  of  the 
will  cannot  be  satisfied  by  confining  them  to  the  after- 
acquired  property.  The  word  estates,  in  the  will,  must  be 
taken  in  ito  popular  sense,  as  descriptive  of  the  property 
devised^  and  not  of  the  interest  the  testatrix  had  in  such 
estates,  and  more  particularly  so  as  she  had  no  other  free- 
holds, than  those  mentioned  in  the  declaration.  In  Maddi* 
son  V.  Andrew  (a),  where  the  grantor,  in  a  voluntary  settle- 
ment, limited  a  term  to  trustees,  with  power  to  charge 
1000/. ;  and  by  his  will,  without  any  reference  to  the  power, 
charged  aW  his  real  and  personal  estates  with  the  pay- 
ment of  his  debts  and  legacies ;  Lord  Hardwu^ke  held, 
that  the  power  was  executed,  ias  it  was  to  be  construed 
liberally,  and  that,  as  to  the  execution  of  |t,  the  donor  had 
used  the  word  charge,  which  was  the  word  in  the  power; 
and  that  it  was  only  a  shadow  of  a  difference,  that  he  had 
charged  all  his  estate ;  whereas,  that  was  before  settled  to 
uses,  for  that  these  powers  to  the  owner  were  to  be  con- 
sidered as  part  of  the  property."  So  here,  the  testatrix  has 
charged  her  estates,  after  the  death  of  her  nephew,  and 
annexed  a  condition  that  he  should  keep  them  in  repair 
during  his  life-time,  and  which  he  could  not  perform  unless 
he  were  in  possession  of  the  whole;  and  when  it  is  consi- 
dered that  both  moieties  were  originally  united,  and  formed 
but  one  estate,  and  were  held  under  the  same  title,  there 
can  be  no  doubt  of  the  intention  of  the  testatrix  to  pass 
the  entirety  of  the  estate;  and  this  intent  is  sufficiently 
manifested  on  the  face  of  her  will:  and  in  Probert  v.  ilfor- 


(a)  lVea.68. 
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gam{a),  it  was  held,  that  if  a  person,  in  the  execution  of  a 
power,  sufEciently  describe  the  estate  he  had  a  power  to 
charge,  the  estate  is  bound,  although  there  be  no  reference 
to  the  deed  out  of  which  the  power  arises* 


16S25. 


In  reply,  it  was  insisted,  that  although  general  words  in 
the  residuary  clause  of  a  will,  may  operate  as  a  good  execu- 
tion of  an  appointment,  if  the  will  cannot  take  effect  without 
it,  yet  that,  in  this  case,  there  was  no  evidence  of  an  intent  to 
pass  the  moiety  of  the  estate,  which  was  the  subject  of  the 
power,  nor  could  any  inference  of  such  an  intent  be  drawn, 
there  being  no  reference  to  the  power,  nor  description  of 
the  estates  devised.  In  Dillon  v.  Dillon,  the  testator  enu- 
merated the  leases,  and  described  the  locality  of  the  lands 
devised.  E^  parte  Castoall,  came  before  Lord  Hard- 
wicke  on  a  petition,  and  his  Lordship  stated,  that  he 
would  not  say  what  his  opinion  would  be,  if  it  came  on  up- 
on bill  and  answer :  and  in  Sugden  on  Powers  (6),  it  is  said, 
that  his  Lordship  over-ruled  this  case  by  a  later  determin- 
ation* In  Morgan  d.  Surman  v.  Surman,  Sir  James 
Mansfield  drew  a  distinction,  and  said  (e),  ''  it  is  true, 
that  where  a  person,  having  an  interest  and  a  power,  does 
not  refer  to  the  power,  it  shall  be  held  that  he  means  oply 
to  dispose  of  his  interest,  according  to  Clere^s  case : — :but, 
where  A.  is  seised  of  an  estate,  with  a  power  for  B. 
to  appoint,  there,  B.  having  no  estate,  his  act  shall  neces- 
sarily be  inferred  to  be  done  in  execution  of  the  power." 
Here,  however,  the  testatrix  was  the  creatrix  of  the 
power,  as  to  the  lands  in  question,  and  did  not  make  her 
will  until  after  the  purchase  of  the  other  moiety.  It  does 
not  therefore  follow,  that  both  moieties  must  pass  of  neces- 
sity; as  she  devised  all  her  estates,  and  had  land  to  satisfy 
the  terms  of  the  devise,  without  extending  it  to  that  oyer 
which  she  had  a  mere  power  of  appointment.     Although 


(a)  1  Atk.441. 
VOL.  X. 


(A)  3rd  Edit.  293. 
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^S85>^ .  it  baa  been  saidi  tbat  it  was  the  manifest  intention  of  the 
testatrix  to  devise  the  whole  of  her  estates  to  her  nephew, 
for  life^  by  annexing  the  condition  that  he  should  keep 
such  estates  in  repair,  still,  that  part  of  the  argument  is 
founded  in  fidlacy,  and  the  condition  does  not,  by  necessary 
implication^  refer  to  lands,  but  to  the  property  devised; 
and  the  only  question  is,  of  what  that  consisted.  The 
testatrix  and  her  sister  were  at  first  tenants  in  common, 
and  took  distinct  and  separate  estates,  each  having  a  power 
of  appointment  over  their  respective  moieties,  and  although 
the  one  afterwards  became  possessed  of  the  whole,  still  she 
might  devise  one  moiety  to  A.  for  life,  on  the  condition 
that  he  would  keep  both  in  reimir;  and  although  it  has 
been  further  insisted,  that  the  devisee  could  not  perform 
the  condition,  unless  he  were  in  possession  of  the  whole  of 
the  estate;  yet,  in  Pitxherberfs  Natura  Brevium(a),  it 
is  said,  that  where  there  are  three  tenants  in  common, 
or  joint,  or  pro  ituUpuo  of  a  mill,  or  a  house,  &c.  which 
fidls  to  decay,  and  one  will  repair,  but  the  other  will  not, 
he  shall  have  a  writ  de  reparaiione  faciendd: — and  al- 
though it  may  be  doubtful  whether  that  can  extend  be- 
yond the  repairs  of  a  house  or  other  building,  yet,  the 
party  may  have  his  remedy  by  a  writ  of  partition. 

Cur.  adv.  vuk. 

Lord  Chief  Justice  Best,  on  this^ay,  (afler  stating  the 
most  material  parts  of  the  special  verdict,  and  particularly 
adverting  to  the  terms  of  the  indenture  of  the  S6th  Aprils 
.17fi0,  by  which  one  undivided  moiety  of  the  tenements 
in  question  was  settied  to  the  use  of  Sarah  Scott,  after* 
wards  Sarah  Trymmer,  subject  to  the  power  of  appoint- 
ment therein  expressed,  and  the  other  moiety  to  her  sister, 
EliMabeth  Roake,  on  the  like  terms;  and  reading  the  will 
of  Sarah  Trffmmert  made  afler  the  deatii  of  her  husband, 
John  Trymmer,  and  the  purchase  by  her  of  Henry  Roaie's 

(a)  8th  Edit  Quarto,  295. 
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interesC  in  the  other  undiTided  moiety,  after  the  deadi  .j^*^ 
of  his  wife ;  and  statbg^  that  John  Roake,  the  d^Tiaee,  after- 
waids  oonreyed  all  the  tenemeBts  in  th^  dedaiation  to 
N&mtB  in  tail);  obserred,  that  the  Court*  had  required 
time  for  ddiberation,  in  order  to  anive  at  a  satisfaetory 
condoflion ;  and  that,  as  the  titles  to  many  estates  depend 
on  the  Tafidity  and  due  execution  of  powers,  they  were 
most  anxious  not  to  disturb  any  roles  that  had  been  laid 
dcnm  respecting  diem,  but  wished  most  stricdy  to  adhere 
to  them,  and  proceeded  to  deliver  the  judgment  of  this 
Court,  as  follows: 

Two  questions  were  originally  presented  to  our  con- 
sideration on  this  special  verdict ;  Jirgi,  what  estate  the 
children  of  Jokn  Roake  took,  and  whether  they  were 
biffied  by  ihe  fine  levied  in  Miekaelmas  Term,  30  Geo.  8. 
Tteit  qaestion  having  been  decided  in  Doe  d.  Roake  v. 
Nowett  (a),  where  the  Court  of  King^s  Bench  held,  that 
they  took  vested  remainders:  and  that  judgment  being 
afterwards  affirmed  in  the  House  of  Lords  (6),  is  so  far 
conclusiTe  as  to  that  point,  that  we  did  not  feel  ourselves 
at  liberty  to  reconsider  it;  and  therefore  would  not 
allow  it  to  be  argued  at  the  bar.  The  only  remaining 
question  now  to  be  considered  is,  whether,  as  to  a  moiety 
of  the  premises  in  question,  Mrs.  Trymmer's  will  be  a 
good  and  valid  execution  of  the  power  of  appointment 
which  she  reserved  to  herself  in  the  deed  of  1750?  To 
decide  this,  it  will  be  necessary  to  ascertain,  ^r^,  whether 
there  be  any  evidence  of  an  intention  by  her  to  execute 
that  power  as  required  by  law;  and  secondly j  whether  her 
\dll  contain  the  necessary  proof  of  such  an  intent,  or  it  can 
be  inferred  from  evidence  to  be  collected  aliunde.  In  order  to 
arrive  at  a  conclusion  on  the  first  point,  it  will  be  hecessary 
to  examine  the  several  authorities  and  principal  decisions 
on  the  subject.  Lord  CoAr^  says  (e),  that  clauses  containing 

{«)  I  MaiL  &  Selw.  327-       (*)6  Dow,  202.  224.      (c)  Co.  Lit-  23?  a. 
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powers  of  revocation  are  &yoiirably  interpretedi  because 
many  men's  inheritances  depend  on  them,  and  that  ex  pau- 
eis  (Beiis  intendere  pktrima  possis;  and  his  Lordship  was 
there  conunenting  on  Littleton,  who  says  {a),  *^  many  other 
things  there  are  of  estates  upon  coifdition  in  law,  and  in 
such  cases  it  is  not  needed  to  shew  any  deed  rehearsing 
tfa^  condition,  for  that  the  kw  itself  purporteth  the  condi- 
tion." Lord  Coke  probably  thought  a  favourable  con- 
struction to  be  necessary^  from  the  state  of  property  at  the 
time  he  wrote,  without  considering  whether  the  powers 
themselves  should  be  strictly  and  duly  executed;  but 
although  an  express  declaration  of  an  intent  to  execute 
a  power  be  not  necessary,  yet  the  Courts  have  since  re- 
quired full  and  satisfactory  proof  of  an  intent,  by  a  testa- 
tor, to  execute  such  an  instrument,  at  the  time  of  making 
his  will.  Nothing  has  tended  more  to  unsettle  and  shake 
the  landmarks  of  real  property  than  favourable  interpreta- 
tions in  cases  of  the  execution  of  powers ;  and  it  is  impos- 
sible to  say  to  what  extent  they  may  be  carried,  if  well 
known  and  established  rules  be  not  stnctiy  adhered  to. 
Such  a  doctrine  would,  in  point  of  fact,  tend  to  supersede 
the  law;  for  clauses  or  provisoes  containing  powers  of  re- 
vocation were  unknown  at  common  law  previously  to  the 
statute  of  uses  (6),  when,  as  Lord  Coke  expresses  it  (c), 
''  they  crept  into  voluntary  conveyances;'*  and  powers 
were  a  species  of  transmutation  of  property  wholly  un- 
known prior  to  that  statute.  In  the  case  of  The  Earl  of 
Darlington  v«  PuUney  (cf ),  Lord  Mansfield  said,  '^  powers 
being  a  new  thing,  and  the  Courts  of  law  having  no 
suitable  precedents  in  point  to  guide  them,  compared 
them  at  first  to  conditions,  which  they  are  not  at  all  like, 
and,  consequently,  held,  that  they  should  be  construed 
stricdy.  They  looked  upon  them  in  the  light  of  powers, 
vested  in  a  third  person,  over  the  estate  of  another  man. 


(a)  Sect.  384. 

(5)  27  Hen.  8,  c.  10. 


(r)  Co.  Liu.  237  a. 
(d)Cowp.266. 
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whereas,  in  iact,  they  are  only  a  different  species  of  owner-  .  J^^. 
ship  and  enjoyment  of  property.  But  a  long*  series  of 
precedents  has  now  settled,  in  the  Court  of  Chaneerp, 
that,  in  the  construction  of  powers,,  wherever  the  power  is 
executed  for  a  meritorious  consideradon,  es«.  as  a  provi- 
sion for  a  wife  or  child,  or  for  the  benefit  of  creditors  or 
purchasers,  there  the  preeise  form  prescribed  for  its  execu- 
tion need  not  be  strictly  pursued.**  His  Lordship  therefore 
applied  a  favourable  construction  to  those  cases  only  where 
powers  were  executed  for  meriioriaus  considerations,  as  in 
eases  of  relationship,  where  a  wife  or  child  has  a  strong 
and  natural  daim.  But  in  all  other  cases  it  has  been  de- 
termined that  powers  must  be  so  strictly  executed,  that 
the  statute,  54  Geo.  S,  c.  168,  was  passed,  by  which  it 
was  provided,  that  the  attestation  of  a  witness  or  wit- 
nesses to  a  deed  made  with  the  intent  to  exercise  a 
power,  expressing  the  iact  of  sealing,  or  of  sealing  and 
delivery,  without  expressing  the  fact  of  signing,  or  any 
other  form  of  attestation,  should  not  exclude  the  proof  or. 
the  presumption  of  signature.  In  Sir  Edward  Clere's 
case  (a),  demeni  Harwood  being  seised  of  three  acres  of 
land,  each  of  equal  value,  held  in  capites  made  a  feoff- 
ment in  fee  of  two  of  them,  to  the  use  of  his  wife,  for 
her  life,  by  way  of  jointure,  and  afterwards  made  a  feoff- 
ment, by  deed,  of  the  third  acre,  to  the  use  of  such  per- 
son and  persons,  and  of  such  estate  and  estates  as  he 
should  limit  and  appointby  his  last  will  in  writing;  and  he 
afterwards,  by  such  last  will,  devised  the  said  third  acre  to 
one  in  fee ;  and  the  question  was,  whether  this  devise  were 
good  for  all  the  third  acre,  or  only  for  two  parts  of  it>.  or 
whether  it  were  void  for  the  whole;  and  it  was  resolved* 
(among  other  things),  that  when  ^anooocif  had  conveyed  two 
parts  to  the  use  of  his  wife,  by  act  executed,  he  could  not, 
as  owner  of  the  land,,  devise  any  part  of  the  residue  by  his 
will;  so  that  he  had  no  power  to  devise  any  part  of  the 

(a)  6  Rep.  17  b. 
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1825.        thiid  acre^  as.  owner  of  the  land ;  and,  because  :be  had  not 
elected  either  to  litnit  it  according  to  his  power»  or  4o  devise 
it  as  owner  of  the  land,  (for  having^as  owner  of  the  Iand,con- 
yeyed  two  parts  to  ibe  use  of  his  wtfe)>  he  could  not  make 
any  devise  thereof,  and,  therrfore,  that  the  devise  ought, 
of  necessity,  to  enure  as  a  limitation  of  an  use,  or,  other- 
wise, the  devise  would  be  utterly  void.    The  principle 
estabUshed  by  that  decision  was,  that  no  part  of  the  third 
.acre  could  be  devised;  and  the  will  would  have  been  alto- 
gether inoperative,  if  it  had  not  been  held  to  be  an  exe- 
cution of  the  power.    In  CoU  v.  The  Bishop  of  ^Jovem-- ' 
try,  (which  was  the  great  case  of  the  commendam\  Lord 
Chief  Justice  Hobart,  in  commenting  on  Clere*s  case,  after 
stating  (a)  that  it  was  there  agreed,  that  if  the  devisor 
had  recited  his  .power,  and  had  relied  upon  that,  idl  would 
have  passed  by  the  express  declaration  of  the  party  him- 
self, proceeded  to  say,  "  nay  more,  though  the  party  do 
not  make  an  express  declaration ;  yet  if  his  act  do  import 
a  neces^ty  to  work  by  his  power,  or  else  to  be  wholly  void, 
the  benignity  of  the  law  will  give  way  to  effect  the  meaning 
of  the  party ;  and,  therefore,  in  Gere's  case  the  devise  was 
good  by  force  of  tbe  authority/*    In  Scrape's  case  (6),  Ni- 
eholas  Scropevraa  seised  in  fee  of  the  manors  ofH.andM., 
and,  by  indenture,  for  the  preferment  of  his  wife  and  daugh- 
ter, covenanted  to  stand  seised  of  those  manors,  to  the  use 
of  himself,  his  wife,  and  daughter,  for  their  lives,  and  af- 
terwards to  the  daughter  and  the  heirs  of  her  body,  with 
other  remainders  over,  with  a  proviso,  that  ifScrope,  during 
Jiis  life,  and  after  payment  of  certain  debts  mentioned  in 
a  schedule  annexed  to  the  indenture,  should  be  disposed 
either  to  determine,  disannul,  change,  alter,  enlarge,  dimi- 
nish, or  make  void  the  uses  or  estates,  or  any  of  them,  or  any 
part  thereof,  it  should  be  then  lawful  for  him,  by  his  writ- 
ing indented,  under  his  hand  and  seal,  subscribed  in  the 
presence  of  three  witnesses,  to  determine,  disannul,  &c.:  and 

(a)  Hobart,  160.  {h)  10  Rep.  143. 
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abo»  by  die  same  writing  80  signed  and  subscribed^  to  limit,  .j^8^, 
dechre,  and  appoint  the  uses  of  the  same  to  his  wife  and 
daughter,  or  to  any  other  persons.  The  wife  died;  and 
Scrape  married  a  second;  and  by  indenture,  subscribed  in 
the  presence  of  three  witnesses,  in  consideration  of  a  joiib* 
tare  to  be  made  to  the  second  wife,  he  covenanted,  with 
two  trustees,  to  stand  seised  of  the  manor  of  IT,,  to  the  use 
of  himself  and  his  second  wife,  for  their  lives,  and,  afterwards, 
to  the  use  of  his  right  heirs;  and  it  was  resolved,  that  al- 
though  there  was  not  any  e:qnress  signification  of  his  pur- 
pose, to  detemune  and  disannul  the  uses  created  by  the  first 
deed,  yet,  as  by  the  last  indenture  he  covenanted  to  stand 
seised  to  the  use  of  himself  and  his  then  wife,  and  after* 
wards  to  his  right  heirs,  it  enured  to  two  intents;  first,  to  de* 
dare  his  purpose  to  determine  and  disannul,and  that  there-^ 
by,  iptofa^Oy  the  former  uses  ceased;  and,  secondly,  that 
the  covenant  in  the  same  indenture  enured  to  raise  a  new 
use  to  him  and  his  second  wife,  and  to  his  heirs,  quia^  (says^ 
Lord  Coke\  non  rrferi  an  quU  hUentionem  suam  declaret 
m  verbUf  an  rebus  iprisj  velfactU;  and  that  when  he  li* 
mited  new  and  other  uses,  he  thereby  signified  his  purpose 
to  deteimine  and  alter  the  uses  before.  In  that  case,  the 
second  deed  would  have  been  wholly  moperative,  if  it  had 
not,  by  implication,  revoked  the  tues  in  the  first;  -but  the 
rule  Acre  laid  down  by  Lord  Coke  contains  larger  terms 
Aan  that  to  be  deduced  firom  Clere's  case,  namely,  that 
if  an  intent  to  execute  a  power  be  unequivocally  mani- 
fested by  any  act  of  the  party,  it  shall  be  sufficient,  with- 
out requiring  any  specific  overt  acts  of  such  intent.  In 
JeMne  v.  KeynUs  (a),  where  a  fadier,  tenant  for  life,  and 
his  son,  tenant  in  tail,  on  the  marriage  of  the  son  with  his> 
first  wife,  levied  a  fine  and  suffered  a  recovery  to  the 
use  of  the  father,  for  life,  remainder  to  the  son  and  the 
heirs  of  his  body  on  his  wife  begotten,  reonainder  to  the 

(a)  1  Lev.  150. 
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1825.        beirs  of  the  body  of  the  son,  remainder  oyer,  with  power 
Denn         fbr  the  father,  by  deed  in  writing,  to  charge  aU  and  singular 
NowELi,       the  premises  with  the  payment  of  2000/. ;  after  which  the  fa- 
V.  ther  and  son,  without  recital  of  the  power,  by  deeds  of  lease 

and  release,  conreyed  part  to  />.  J.  and  his  heirs,  by  way 
of  mortgage,  for  securing  SOOO/.  and  interest;  the  Court 
agreed  that,  notwithstanding  that  the  power  was  not  re- 
cited, it  might  be  a  good  execution  of  it,  as  in  Clere's 
case.  The  authority  and  principle  of  the  latter  case  was 
thereby  recognijEed  and  adopted,  as  the  lease  and  release 
would  have  been  inoperative,  if  they  had  not  been  decided 
to  be  an  execution  of  the  power  in  the  settlement  In 
King  T.  Melling  (a),  where  a  devisee  under  a  will,  with  a 
power  to  jointure,  suffered  a  recovery  to  the  use  of  him- 
self in  fee,  and  afterwards .  covenanted  to  stand  seised  to 
the  use  of  his  wife,  for  her  jointure,  it  was  held,  that  as  the 
devisee  had  got  a  new  fee,  though  it  were  defeasible  by  him 
in  remainder,  yet  the  covenant  to  stand  seised  should  enure 
thereupon ;  and  the  use  should  arise  out  of  the  fee; 
and  that  he  was  seised  in  fee :  the  jointure  in  that  case 
was  made  without  any  reference  to  his  power ;  and  Mr. 
Justice  Rainsford  and  Mr.  Justice  Tmsden  referred  to 
Clere's  case.  In  Guy  v.  Dormer  {b),  the  settlor  con- 
veyed his  estates  to  trustees,  to  certain  uses,  with  a  provi- 
so, that,  if  he  should  at  any  time  thereafter,  by  any  writing, 
in  express  words,  signify  and  declare  his  intention  to  revoke 
or  make  void  that  deed,  the  uses  should  cease;  and  he  af- 
terwards made  his  will,  by  which  he  devised  the  lands  to  a 
different  person  from  him  to  whom  they  were  limited  by  the 
deed;  |tnd  it  was  contended,  that  the  will  was  no  revoca- 
tion of  the  uses,  because  the  words  by  express  words  ex- 
cluded all  impUcit  revocations ;  yet  the  Court  determined 
that  the  will,  although  not  referring  to  the  power,  or  ex- 
pressly declaring  an  intention  to  revoke,  operated  as  a  re- 
vocation.    That  was  decided  on^  the  principle  laid  down 

(a)  1  Vent.  225.  {h)  Sir  Thos.  Raym.  296. 
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in  Serope*s  case,  rur.  the  intent  to  revoke,  and  that,  where  .j^^. 
new  uses  were  limited,  the  party  signified  his  purpose  to 
leroke  the  former  ones.  In  MiuUuan  v.  Andrew  (a),  Ro* 
heri  Andrew  made  a  voluntary  setdement  of  real  estate  on 
his  brother  John,  remainder  over  to  his  sisters;  but  he 
created  a  term  of  1000  years,  vested  in  trustees,  reserving 
to  himself  a  power,  if  he  should  die  unmarried  and  without 
issue,  to  charge,  limit,  or  appoint  the  estate  with  any  sums 
not  exceeding  1000/.  By  his  will,  he  charged  all  his  estates, 
real  and  personal,  with  the  payment  of  all  his  debts,  and 
certain  legacies,  and  then  gave  a  legacy  of  300/.  to  the  chil* 
drenof  his  sister  Sarah;  and  it  was  insisted  (among  other 
things)  (6)  that  the  1000/.,  which  the  testator  had  power  to 
charge  on  the  real  estate,  should  be  assets,  or  a  charge,  by 
the  wiD,  for  payment  of  the  legacy ;  and  Lord  Hardwieke 
was  of  opinion  that  it  should ;  for,  being  a  power  reserved 
by  the  absolute  owner  of  the  estate,  making  a  voluntary  set- 
tlement on  his  brother,  it  should  be  construed  liberally, 
being  a  reservation  of  part  of  the  ownership.  Then,  as 
to  the  execution  of  the  power,  he  had  used  the  word 
charge,  which  is  the  word  in  the  power;  nor  was  there 
any  occasion  for  his  referring  to  the  power,  if  he  did  it  in 
substance,  as  in  Sir  Edward  Clerks  case.'  The  case  of 
MadtBson  v.  Andrew  is  not  reported  by  Afhyns,  who  was  a 
more  accurate  and  discreet  reporter  than  Vezey.  But  bis 
Lordship  founded  his  decision  on  the  ground  that  the 
power  was  in  tenns* referred  to  in  the  wiU,  by  the  testator's 
using  the  word  charged,  which  was  the  word  used  in  the 
power;  and  by  his  referring  to  Clere's  case,  it  must  be  infer- 
red, although  it  be  not  stated  in  the  case,  that  the  settlor 
had  settled  all  his  real  property  on  his  brother  by  the  deed ; 
and  then  the  will  would  have  been  inoperative  as  to  real  pro- 
perty, if  it  had  not  been  held  to  be  a  good  execution  olthe 
power;  for  all  that  was  decided  in  Clere*s  case  is,  that  the 
will  must  be  taken  to  be  an  execution  of  die  power^ 

(a)lVez.58.  (b)ld.6L 
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ms.^      beeanse  it  woidd  otherwise  hare  had  no  effect.    So  here» 
as  the  will  speaks  of  real  property,  if  the  testatrix  had  no 
other  real  estate  but  that  which  was  settled,  it  must  have 
Boferenoe  to  that  property.    But  in  Ex  parte  Ca9waU(^ 
Sir  George  CaswaUi  being  seised  of  aeopyhold  estate,  sur- 
vettdered  it  to  trustees,  reserving  to  hunself  a  power  of  ap- 
pointment, by  deed  or  will,  and  afterwards,  by  will*  gave 
all  the  rest,  residue,  and  remainder  of  his  effects,  real 
and  personal,  of  what  nature,  kind,  or  quaKty  soever,  to 
his  son,  George  Caswall,  Lord  Hardwicke  said, ''  though 
a  man  may  execute  a  power,  without  reciting,  or  takiqg  the 
least  notice  of  the  power,  yet  it  is  necessary  he  should  men- 
tion the  estate  which  he  disposes  of,  and  he  must  do  such 
an  act  as  shews  he  takes  notice  of  the  thing  which  he  hada 
power  to  dispose  o£    Sir  George  Caswall  had  other  lands 
on  which  the  devise  to  his  son  might  be  satisfied.*'  Tlius,  it 
appears  that  the  same  Judge  who  decided  the  case  €if 
Maddieon  v.  Andrew,  held,  that  the  estate,  whidi  die  par- 
ty executing  the  power  disposed  of,  must  be  mentioned  in 
.  the  will.     So  in  Probert  v.  Morgtmifi),  his  Lordship  said, 
**  if  a  man  have  a  power  to  charge  an  estate,  it  is  not  necea- 
sary,  in  the  execirtion  of  it,  that  he  should  refer  to  the  deed 
out  of  which  the  power  arises;  for  in  a  Court  of  Equity, 
it  is  enough  that  his  intent  appears;  and  if  in  the  execu- 
tion he  sufficiently  describe  the  estates  he  had  a  power 
to  charge,  the  estate  is  certainly  bound,  especially  where 
the  person  charging  is  a  purchaser  of  the  power."^    In 
Andrews  y.  Emmoi  (c),  John  Andrews  conveyed  dOO(ML 
stock,  to  trustees,  by  a  deed  of  settlement  made  on  his  mar* 
riage,  reservmg  to  himself,  in  case  there  should  be  no  child, 
a  power,  by  deed  or  will,  to  transfer  the  stock  to  such  per-* 
sons  as  he  should  appoint ;  and,  there  being  no  child,  he,  by 
his  will,  gave  '^  all  the  rest  and  residue  of  his  monies  and 
securities  for  money,  goods,  chattels,  and  personal  estates^ 
whatsoever  and  wheresover,  and  of  what  nature,  kind,  or 

(«)  ]  Atk.  669.         (A)  1  Atk.  441.         (c)  2Brown'8  Chan.  Cas. 297. 
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qiisGty  merer,  to  John  Emmot,''  (die  defendant  in  the  J^^ 
cut);  and  the  question  was,  whetker  the  will  w^re  an  execu- 
tion of  the  power;  and  Lord  Kenyom,  (the  Aen  Master  of 
the  RoDb),  r^enred  to  Pmrker  v.  Keii{a),  where  he  said 
lie  fbcHad  this  rule  laid  down.  War*  that  '*  where  one  has  an 
anthority,  and  does  an  act  wluch  can  be  good  no  other 
way  but  by  wtue  of  that  authority,  it  shall  be  understood 
to  have  been  done  by  yirtue  of  his  authority;  but  where 
one  has  en  interest  and  authority  together,  and  does  an  act 
g«MraIly,  it  shall  be  construed  in  relation  to  his  interest, 
and  not  to  his  authority.**  This  is  the  rule  laid  down  in 
Ckre^seaae,  ''Then,'* asked  Lord  irefiyo»,"doestiiisdeTise 
of  the  residue  necessarily  refer  to  the  power  over  the  SOOOL  t 
Where  a  person  has  other  property  to  answer  the  disposi- 
tion, this  cannot  be  included  ;**  and  he  declared  the  wiH  not 
to  be  an  execution  of  the  power.  An  appeal  from  diis 
decree  was  made  to  Lord  Tkurhw,  who  confirmed  it,  and 
said  (i),  **  if  a  man  dispose  of  that  over  which  he  has  a 
power,  in  sueh  a  numner  that  it  is  impossible  to  impute  to 
him  any  other  intention  but  that  of  executing  the  power 
die  act  done  shall  be  an  execution  of  the  power.  But  > 
the  doctrine  is  not  carried  by  any  case  fiirdier  than 
this,  and  it  would  be  cruel  to  do  it,  as  it  would  be 
throwing  the  property  of  testators  into  utter  confiision.'' 
The  only  distinction,  between  a  power  as  to  real  and  per- 
sonal property,  is,  that,  in  the  one,  the  Courts  wiU  allow 
inquiry  to  be  made,  whether  the  testator  had  other  property 
to  satisfy  the  terms  of  the  will;  but  that  in  the  other  they 
win  not,  as  the  will  speaks  for  itself.  This  shews,  that 
the  evidence  of  an  intent  to  execute  a  power  must  be  most 
express  and  complete.  In  Standen  t.  Standen  (c).  Lord 
Loughborough  said,  '*  By  her  will,  the  testatrix  gives  all 
her  estate  and  efiects.  It  is  hard  to  say,  that,  using  thatex- 
presfflon,  she  meant  to  distinguish,  and  not  to  include  this, 

(a)  12  Mod.  469.        (b)  2  Brown's  Chan.  Cas.  303.        (c)  2  Ves.  694. 
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jyg^  which  is  as  absolutely  her's  as  any  other  part  of  her  proper* 
ty."  Although  that  decision  be  supported  by  no  previous 
authority,  it  is  founded  on  sound  principles,  as,  his  Lord* 

BoAJu.  B^P  justly  observedi  the  testatrix  had  no  other  real  eetaie. 
In  Langham  v.  Nenny  (a),  where  the  testator  by  will  de- 
clared his  purpose  to  dispose  of  his  estate  and  efftects, 
which  he  had  or  was  interested  in,  but  without  noticing, 
or  affecting  to  make  any  disposition  of,  stock  in  the  funds, 
overwhichhehad  apower,it  was  held,  that  the  power  was 
not  executed  by  the  general  words  of  the  will^  and  Lord  At- 
raft/(?y  there  expressed  his  perfect  approbation  otStandetiY. 
Sianden,  and  said(6},  *^  that  he  was  much  inclined  to  construe 
Uie  execution  of  powers,  particularly  where  they  are  un- 
oonfined,  as  liberally  as  might  be,  and  that  he  rather  wished 
the  Court  had  taken  another  line,  and  had  held  that  any 
general  words  would  be  sufficient  to  execute  such  powers ; 
but  that  he  was  not  at  liberty  to  say  so,  as  he  was  bound 
by  previous  authorities/'  In  Nannock  v.  Norton  (c),  the 
testator,  having  power  to  dispose  of  4000/.  3/.  per  cent* 
Consolidated  Bank  Annuities,  by  his  will,  gave  to  Elizabeth 
Laws,  2000/.  Sper  cent*  Consolidated  Bank  Stock;  it  was 
held,  that  the  power  was  not  executed  by  the  wiU,  as  it 
had  no  reference  to  the  subject  of  it,  and  the  Court  would 
not  inquire  into  the  circumstances  of  the  property:  and 
Lord  Eldon  there  said  (ef),  '^  there  is  not  in  this  will  any  re- 
ference whatsoever  to  the  power,  nothing  having  a  neces* 
sary  reference  to  it,  or  that  can  be  stated  as  having  any 
reference,  except  the  words  Sper  cent.  Consolidated  Bank 
Stock,"  and  his  Lordship  concluded  by  saying,  ''there 
is  nothing  in  the  will  that  refers  to  the  power;  nothing  ne- 
cessarily descriptive  of  the  property  over  which  it  existed; 
and,  therefore,  whatever  might  have  been  the  intention,  I 
am  bound  by  the  authorities  to  say,  this  testator  did  not 
mean  to  affect  any  property  but  what  was  his  own."    This 

(«)  S  Vc8. 467.  (c)  7  Vc8.  391. 

(h)  Id.  470.  id)  Id  399. 
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b  an  authority  to  ahew,  that  no  proof  of  intention,  short  of  >j^^. 
Aat  which  amounts  to  demonstration,  will  he  suflBcient  In 
BenmeU  ▼.  Aburraw,  where  the  settlor  reserved  to  himself 
a  power  of  appointment  to  80002.  Consolidated  Bank  An- 
Duities,  Sir  WilUam  Grant  said  (a),  **  it  is  always  a  ques- 
tion of  intention,  whether  tiie  party  meant  to  execute  the 
power  or  not  Formerly,  it  was  sometimes  required,  that 
diere  should  he  an  express  reference  to  the  power ;  but 
that  is  not  necessary  now.  The  intention  may  be  coUcfcted 
from  other  circumstances,  as,  that  tiie  will  includes  some- 
thing the  party  had  not  otiierwise  than  under  the  power  of 
appointment ;  that  a  part  of  the  will  would  be  wholly  ino- 
perative, unless  applied  to  the  power."  Although  he  said 
it  was  a  question  of  intention,  yet  he  required  the  same  de- 
monstrative evidence  of  it  as  was  rendered  necessary  by 
previous  decisions.  In  Bradltf  v.  WestcoU  (A),  Sir  WiUiam 
Grant  said,  '*  I  agree  that  the  decision  in  JStcmden  v.  Stan-' 
den  is  right,  and  admit  it  as  a  binding  authority.  I  dis- 
sent only  from  the  argument  upon  which  the  Lord 
Chancellor  proceeds.  If  a  testatrix  be  applying  her  will  to 
the  subject  of  her  power,  and  I  find  that  she  is  speaking 
of  tiie  subject  of  her  power,  an  express  reference  to  the 
power  is  not  necessary.*'  In  Janes  v.  Tucker,  Sir  Wil* 
Uam  Grant  drew  a  distinction  between  real  and  personal 
property,  on  the  ground,  that,  in  a  devise  of  land,  the 
question  is,  whether  there  were  any  thing  for  the  will  to 
operate  on,  at  the  time  when  it  was  made,  wher^s  a  will 
of  personalty  speaks  at  the  death ;  and  he  said  (e),  *^  if  a  per- 
son, having  no  property  at  all,  and  only  a  power  over  a  cer- 
tain sum  of  money,  give  that  single  sum,  littie  doubt  can 
arise  as  to  the  intention.  But  the  question  is,  how  we  can 
get  at  the  fact,  and,  whether  there  can  be  an  inquiry  for 
tiie  purpose  of  ascertaining  it."  In  Jones  v.  Curry^  Sir 
Thomas  Plumer,  said  (rf),  '^  the  distinction,  notwithstanding 

(«)  8  Ves.  616.  (c)  2  Meriv.  636. 

(b)  13  Ves.  463.  (d)  1  Swanst.  73. 
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some  expredsions  of  Liord  Rosslyu  in  Standen  v.  Standen, 
being  nbw  established  between  property  and  power,  words 
containing  no  direct  reference  to  any  particular  fund,  no* 
thing  in  description  to  enable  the  Court  to  collect  an  in* 
tention  to  exercise  the  power,  are  not  sufficient  to  desig- 
nate, with  due  certainty,  property  not  the  testatrix's  own^ 
but  of  which  she  was  empowered  to  dispose." 

On  a  full  consideration  of  all  these  cases,  we  are  of 
opinioui  that  a  will  need  not  contain  express  evidence 
of  an  intent  to  execute  a  power.  But  general  words,  in  a 
devise,  however  comprehensive,  will  not  make  it  operate 
aaan  execution  of  such  an  instrument  The  intent  to  exe- 
cute must  be  so  clearly  demonstrated  or  manifested  by  the 
win,  that  it  is  impossible  for  the  Court  to  impute  any  other 
intention  to  a  testator  than  that  of  executing  it,  according 
to  what  was  said  by  Lord  Thurhw  in  Andrews  v.  Emtnci, 
which  was  founded  on  the  authority  of  Scrope^s  case, 
Here,  however,  we  are  of  opinion,  that  it  is  impossible  to 
impute  to  Mrs.  Trynmer  any  other  intention  than  that 
of  executing  the  x)ower  she  had  reserved  to  herself,  as  to 
the  moiety  of  the  estate  in  question,  which  descended 
to  her  on  the  death  of  her  &ther ;  and  that  intent  is  de- 
monstrated by  every  part  of  the  will,  and  particularly  by 
reference  to  the  estate  over  which  she  had  the  x)ower; 
md  if  so,  the  rule  as  to  the  evidence  of  intent  has  in  strict- 
ness been  complied  with.  She  was  seised  of  one  undivided 
moiety,  by  purchase,  and  having  a  power  of  appointment; 
previously  ci^ested  by  herself,  over  the  other,  she  gave  aU 
her  freehold  estates ,  in  London  and  the  county  of  Surrey , 
to  her  nephew,  John  Roake.  This  is  not  a  description  of 
her  interest  in  these  estates,  but  of  the  estates  themselves, 
and  shews  her  intent  to  pass  all  the  real  property  of  which 
she  might  be  seised,  or  which  she  had  any  right  to  dispose 
of,  at  the  time  of  her  death.  Besides,  she  devised  the  es- 
tates, on  condition^  that,  out  of  the  rents  thereof^  (that  is, 
out  of  the  rents  of  the  entire  property,)  the  devisee,  John 
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Roakcy  should)  from  time  to  time^  keep  tueh  estate*  In  ,JW&, 
proper  and  tenantable  repair.  He  could  not  keep  an  un- 
diTided  moiety  in  repair ,  he  must  repair  all  or  none;  and 
be  could  not  perform  the  condition^  unless  he  were  in  pos- 
session of  the  entirety,  to  which  the  devise  clearly  referred, 
and  which  consequently  passed  by  it,  as  the  repairs  could 
not  he  effected  from  the  rent  of  a  moiety,  but  from  that  of 
both  the  estates  devised.  It  appears  to  us,  that  the  testatrix 
clearly  demonstrated  an  intent  to  dispose  of  the  whole  of 
her  property,  and  it  was  found  as  a  fact,  that  she  had  no 
other  tmements  in  Surrey ^  than  those  mentioned  in  the 
declaration.  The  condition  as  to  the  repairs  could  not  be 
performed  after  the  death  of  the  first  taker,  if  the  second 
did  not  take  tiie  whole ;  and  as  the  testatrix  expressly  di- 
rected tiiat  all  the  estates  devised  should  be  kept  in  repair, 
it  must  of  necessity  be  inferred  that  she  wished  to  keep 
the  estates  united,  and  that  the  same  person  should  take 
the  whole  of  her  real  property,  as  far  as  she  had  power  to 
dispose  of  it;  and  as  both  moieties  of  the  estate  in  Surrey , 
were  originally  united  and  comprised  under  one  titie,  she 
was  not  only  anxious  for  its  being  kept  in  repair,  but  the 
limitations  in  her  will  are  so  framed,  as  to  continue  the  pro- 
perty in  her  own  family,  as  long  as  possible.  On  these 
grounds  we  are  of  opinion  that  there  must  be 

Judgment  for  the  defendants. 


Hedoes  r.  Chapman  and  Covsbns.      '    ,  p^^tL 

Tins  was  an  action  of  trespass,  for  an  assault  and  false  where  to  an 
imprisonment.    The  first  count  of  the  declaration  stated,  ^gand&be 

impiisonmenC, 
against  A,  and  A,  they  pleaded  johMtf,  that  the  hone  of  A,  having  been  taken  ont  of  hii  dote, 
without  his  consent,  andfound  in  the  plaintiff's  stable,  and  that  A,,  haying  strong  grounds  to  believe, 
and  believing,  that  the  horw  had  been  stolen  by  the  plafaitiff,  gave  ehai^-  of  him  to  A,^a  consta- 
ble, in  order  to  his  being  taken  before  a  magistrate,  and  that  the  plaintiff  resisting  and  assaulting 
A»  and  A,  they  defimded  themselves,  and  took  him  to  a  police  ofBoe: — Held,  ill  on  demurrer, 
it  aftndiag  no  ground  of  justification  to  i<l.}  and  that,  baing  bad  astahhn,  it  was  bad  as  to  both  A. 
andB. 
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JB25-  that  the  defendants  assaulted  the  plaintiff,.struck  him  with 
a  crow  bar^  and  forced  him  to  go  as  a  prisoner,  along  di- 
vers public  streets,  to  a  watch-house,  and  from  thence  to 
a  police-office,  and  to  be  there  examined,  as  a  prisoner, 
before  a  Justice  of  the  Peace,  on  a  certain  false  and  un- 
founded charge  of  felony,  which  charge  was  dismissed  by 
the  Justice.  There  were  other  counts  for  falsely  im- 
prisoning the  plaintiff,  assaulting  him,  and  for  taking 
his  horse,  and  converting  the  same  to  the  use  of  the  de- 
fendants. 

The  defendants  pleaded jojii%,  first,  the  general  ijisue, 
secondly,  as  to  the  trespasses  in  the  fir9t  count  o(  the  decla- 
ration, that,  before  the  said  time  when,  &c.  a  certain  horse, 
,o{  the  defendant  Chapman,  had  been,  without  his  know- 
ledge, leave,  or  consent,  driven,  taken,  and  led  away,  from 
and  out  of  a  certain  close  of  Chapman's,  situate,  &c.  and 
had  been  forced  and  driven  over  a  certain  high  fence,  sur- 
rounding the  said  close;  and  that  the  defendant  Chapman, 
for  these  reasons,  believing  the  horse  to  have  been  feloni- 
ously stolen,  taken,  and  led  away;  and  finding  him  in  the 
possession  of  the  plaintiff,  in  a  certain  stable  of  the  plain- 
tiff, situate,  &c.  and  for  these  reasons  having  strong  and 
vehement  grounds  to  suspect  and  believe,  and  suspecting 
and  believing,  that  the  said  horse  had  been  feloniously 
stolen,  taken,  and  carried  away  by  the  plaintiff,  he  the  de- 
fendant Chapman,  just  before  the  said  time  when,  &c.,  to 
wit,  on,  &c.,  requested  the  defendant  Causens,  who  was  a 
constable,  and  peace-officer,  to  re-take  the  horse  of  him. 
Chapman,  and  then  and  there  gave  charge  of  the  plaintiff^ 
to  the  defendant  Cousens,  for  having  feloniously  stolen, 
taken,  and  carried  away  the  said  horse,  and  requested 
Cousens  to  take  the  plaintiff  into  custody,  and  to  convey 
him  and  the  horse  before  some  or  one  of  his  Majesty's 
Justices  of  the  Peace,  in  order  that  the  plaintiff  might  be 
examined  by  and  before  such  Justice  or  Justices,  touching 
the  said  offence,  and  be  further  dealt  with  according  to 
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Ww;  that  thereopoB  the  defendant  Causens,  as  such  con-  .jyg*. 
ttaUe  and  peace-officer,  and  the  defimdant  Okofmamf  in 
hb  aid  and  assbtance,  and  by  his  command,  just  before 
the  said  time  when,  &c.,  to  wit,  od»  &^  »  attempted  to  re- 
take  the  said  horse,  and  gentl^y  hud  their  hands  on  the 
plaintifl^  in  order  to  take  him  into  custody  on  the  said 
charge,  uid  for  the  purpose  aforesaid,  whereupon  the 
plainttff,  and  diTers  servants  of  his,  with  force  and  arms, 
Tiolentljr  resisted  the  sud  attempt  of  the  said  defendant 
Comtemg,  as  such  constable,  and  of  the  said  defendant 
Ciapmamf  so  acting  in  his  aid  and  assistance,  and  by  his 
command,  to  re-take  the  said  horse,  and  take  the  plabtiff 
into  CDStody,  as  aforesaid;  and  the  plaintiff  and  his  saidser- 
Tttnts,  then  and  there,  with  force  and  arms,  &c  assaulted  the 
defendants,  and  would  have  beat,  wounded,  and  ill-treated 
them,  if  tfaey  had  not  immediately  defended  themselfes 
sigaiast  the  said  assaults  of  the  plaintiff  and  his  servants ; 
whereupon  tbey  did  respectively  defend  themselves  against 
the  said  assaults,  and  overcame  the  resistance  of  the  plain- 
tiff and  his  servants,  and  re-took  the  horse,  and  seized 
smd  laid  hold  of,  and  took  the  plaintiff  into  custody,  on 
and  far  the  smd  charge,  for  the  said  felony,  and  brought 
and  ccmducted  him  as  a  prisoner,  and  in  custody,  in  and 
along  die  said  public  streets,  to  the  said  watch-house,  and 
from  thence  to  the  said  police  office,  in  the  first  count  of 
the  said  declaration  mentioned,  the  siune  being  at  a  con- 
siderable distance  from  the  place  where  the  plaintiff  was 
taken  into  custody  as  aforesaid,  to  be  there,  to  wit,  at  the 
aaid  police  office,  examined;  and  that  he  was  then  and 
diere  exanuned  by  and  before  a  Justice  of  the  Peace,  upon 
and  touching  the  said  charge ;  and  that  the  plaintiff  was, 
on  those  occasicms,  necessarily  and  unavoidably  imprison- 
ed and  detained  in  prison,  as  in  the  first  count  mentioned, 
as  was  lawful  for  th^  cause  aforesaid;  and  that  if  any  hurt 
or  damage  was  done  or  occasioned  to  the  iierson  of  the 
phdntiff,  as  in  the  first  count  mentioned,  the  same  was 
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done  and  occasioned  by  the  resistance  of  tfae  plaintiff  to 
the  defendant  Cousem,  ad  such  constable,  and  the  defend* 
ant  VhapnMn,  so  acting  in  his  aid  and  asststatice^  find  hy 
his  command,  and  by  tbei^  kwfu)  endeavours  to  overcome 
the  same,  and  m  the  necessary  defence  of  Aemselves 
against  the  same,  which  were  the  same  supposed  assaalts 
and  trespasses,  in  the  introduction  to  that  plea  mendoned, 
and  whereof  the  plaintiff  had  above  thereof  complained 
against  them;  without  this,  &c  The  fourth  plea  wad 
similar  in  terms  to  the  second,  the  disfendant  CiapmM 
justifying  on  the  grounds  above  stated,  and  that  he  acted 
in  aid  of  the  defendant  CotueMj  as  su^ch  constable,  fbr  the 
purpose  of  taking  the  plaintiff  before  a  magistrate. 

The  plaintiff  demurred  generally  to  diese  pleas^  fcoA  the 
defendants  joined  itt  demurrer*  Issue  was  jtofaied  on 
the  first,  third,  and  several  other  pfeas,  in  wiiieh  the  as* 
sault  and  imprisonment  were  attempted  to  be  justified. 

Mr.  Serjeant  Vaughani  in  support  of  the  demurrer,  sub- 
mitted that  the  second  and  fourth  pleas  could  not  be  sup- 
ported, as  the  defendants  had  pleaded  ^otn/fy,  and  the  de- 
fendant CousefiB  only  could  justify  the  assault  alkJ  im- 
prisonment, as  acting  in  his  character  of  constable ;  and  that 
the  charge  of  felony  imputed  to  the  ptaintiffby  CAopmoift  wa6 
not  shewn  to  be  well  founded,  as  it  was  merely  stated  that 
Chapman  had  strong  grounds  to  believe  that  his  hora^ 
liad  been  stolen.  In  Dtffield  v.  Scoiiy  Mr.  Justice  Butter 
said  (a),  '^  where  two  persons  join  in  a  justification  in  tres- 
pass, if  the  plea  be  bad  for  one,  it  is  also  bad  fbr  Both  ;**  and 
in  ft  note  by  Mr.  Serjeant  Williams,  tb  the  case  of  The 
Earl  oi Manchester  v.  rale{b),  it  is  said,  that  "if two  Hr 
more  join  in  a  defences,  which  is  ft  sufBcieht  justification 
fbr  OYie,  but  no  jtistification  for  the  others,  the  plea  is  bad 
as  to  all;  for  die  Court  cannot  sever  it,  and  say  that 

<«)  3  Term  Rsp.  377.  {h)  1  Wns.  Sttaad.  28»  (n.  2) 
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one  JB  gi^,  and  the  otbera  mt,  whm  ihey  all  put  Aeish  ^i^^ 
aaly€8  upon  the  aama  tenaa**;  and  aeveral  autbonliea  are 
eked,  in  support  of  that  positioa.  In  Sammel  v.  Payne{fl)t 
ft  WM  hold»  that  a  .|>eace-ofl5cer  may  justify  an  arrest 
on  a  Toaaonabjo  ehavge  of  felony,  witbwt  a  warraniif  al< 
tho^h  itshould afterwards  ap^ar^  that  no  felony  had  been 
eonunitled^  but  that  a  priyate  individtMd  oanoot.  Here« 
therefore,  k  is  elear,  that  CSmpmim  alone  coald  be  justified 
in  taking  the  plsintiff  befoie  a  magistrate,  and  if  so,  the 
plea  la  bad  u  ftu'aait  vegarda  Ciaprntm*  It  was  through 
his  aseaaia  thsjt  diepkunttf  was  gm^  m  charge,  and  that 
was  the  origm  and  foundation  of  the  assault  He  {Chap^ 
mad)  was  the  prime  mover,  and  the  constable  acted  under 
Ua  disMion,  and  if  4kath  had  ensoed  from  the  plain- 
tiff*s  renstanoe,  he  would  iphot  have  been  guilty  of  mur« 
der.  Ciapmtm  should  hare  applied  to  a  magistrate,  for 
a  wanraa^  in  the  first  instance,  and  if  he  had  caused 
it  to  be  sued  out  maliciously,  the  jdainti^  would  have 
had  his  remedy  hy  an  action  on  the  case.  In  Haw* 
ims'4  Fleof  ^£Ae  Croum  (i),  it  is  bid  down,  that  ^'  who- 
ever would  justify  (he  arrest  of  an  innocent  person,  by  xea* 
son  of  any  .suspicion,  must  not  only  shew  that  be  suspected 
the  party  himself,  but  must  also  set  firth  the  cause  which 
induced  him  to  have  such  a  suspicion^  thai;  it  may  appear 
lo  the  Coui^to  have  been  «  sufficient  ground  for  his  pro- 
oeeding,  and  he  ought  expiesaly  to  shew,  that  the  very 
same  crime  for  which  he  made  the  arrest,  was  actually 
oommitted/*  f n  .Ifar^^  v.  Koj^  (c),  Mr.  justice  Heath 
aaid,  that  **  to  make  good  a  justification  of  an  arrest  by  a 
private  person/  on  suspicion  of  felony,  it  is  necessary  for 
the  defendants  to  shew^  by  pleading,  that  they  had  reouion* 
eUr  eatt$e  of  suspieioo,  upon  which  they  acted."  In 
St^mekouie  v.  EUiM  (<Q,  it  was  held^  that  if  ^.  having 
been  robbed^  anspeet  B*  to  be  guilty,  and  take  bun,  an^ 

(«)  1  Doug.  359.  (c)  4  TauDt.  44. 

(A)  Book  2,  c.  12,  S  IS.  (tf)  6  Term  Rep.  315. 

l2 
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J^S^  deliver  htm  into  the  charge  of  a  constable  presenti  B.  Qf 
innocent)^  may  maintain  trespass  against  A,  That  case 
was  far  stronger  than  this,  as  there  the  constable  was  pre- 
sent at  the  timci  to  whom  A*  had  previously  communi- 
cated his  suspicions.  There>  too^  the  action  was  confined 
to  the  party  who  gave  the  plaintiff  in  charge ;  and  here,  as 
both  the  defendants  are  sued,  tbey  should  have  pleaded 
severally;  and  as  the  defendant  Chapman  closed  thef 
plaintiff  to  be  apprehended  in  the  first  instance,  it  was  in- 
cumbent  on  him  to  shew,  on  tlie  face  of  his  plea,  that 
he  had  a  reasonable  cause  for  suspecting  the  plaintiff  of 
felony. 

Mr.  Serjeant  Tadcfy,  conira. — ^The  case  of  Sionehoma 
V.  Elliott,  is  altogether  distinguishable  from  the  present; 
as  it  does  not  appear  that  any  special  plea  was  put  on  the 
record,  and  the  assault  was  committed  by  the  defendant^ 
before  he  gave  the  plaintiff  in  charge  to  the  constaA>le. 
Here,  however,  the  defendant  Chapman  requested  the 
constable  to  re-take  his  horse,  and  then  gave  the  plaintiff 
in  charge,  on  his  refusing  to  deliver  him  up.  Although 
the  making  such  charge  might  be  wrongfiil  in  the  first  in- 
stance, yet  this  action  cannot  be  maintained,  according  to 
the  distinction  laid  down  by  Mr.  Justice  Ashhursi,  in  Mor^ 
gan  V.  Hughes  (a),  and  to  which  Mr.  Justice  Butter  assent- 
ed,  viz.  that ''  where  the  act  of  imprisonment  by  one  per- 
son is  in  consequence  of  information  from  another,  "there 
an  action  on  the  case  is  the  proper  remedy,  because  the  in- 
jury is  sustained  in  consequence  of  the  wrongful  act  of  that 
other.  Here  Chapman  was  not  the  first  mover,  but  acted 
in  aid  of  the  constable,  who  was  the  Immediate  cause  of 
the  plaintifTs  imprisonment.  The  complaint  by  Chapman^ 
and  giving  the  plaintiff  in  charge  to  the  constable,  as  stat- 
ed in  the  early  part  of  the  plea,  can  only  subject  the  fbnner 

(«}  3  Term  Rep.  231. 
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to  an  action  on  tte  caad;  and  aft  the  actual  taking  was  ,  I>g5>^ 
by  the  constaUei  he  must  be  considered  as  the  principal ; 
he  had  a  discretion  to  act  or  not,  but  having  decided  on 
80  doing,  the  defendant  Chapman  was  justified  in  assistmg 
him;  and  it  is  stated,  that  he  acted  in  aid  and  assistance 
iftOmsens  and  by  his  conuniuid ;  and  whether  the  prcviotis 
diarge  were  made  by  Chapman  or  a  third  person,  as  the 
present  action  b  founded  on  the  arrest,  the  constable 
alone  is  responsible;  at  all  events.  Chapman  was  warranted 
m  Si:ting  in  his  aid.  In  Mure  v.  Kaye^  it  was  not  stated 
in  the  plea,  how,  or  at  what  time  the  plaintiff  became  pos* 
jessed  of  the  note,  which  he  was  suspected  of  having  dis- 
posed of:  nor  were  any  circumstances  stated,  which  could 
enable .^e Court  to  judge  whether  there  were  a  reasoqabler 
gtonxxA  of  suspicion  to  justify  the  arrest  Here,  howeverj 
it  is  stated  in  the  pleas,  that  the  horse  of  the  defendant 
Chapman  had  been  taken  out  of  his  close,  and  was  found 
m  the  possession  of  the  plaintiff]  andif  he  had  not  called  in 
a  constable,  the  case  of  Sianehouse  v.  ElUoii  mi^t  have 
applied,  but  the  plaintiff,  by  demurring,  has  admitted  that 
the  constable  was  called  in,  and  that  the  defendant  Chap^ 
man  acted  in  his  aid,  and  by  his  command ;  and  if  the 
plea  had  alleged,  that  a  charge  had  been  made  against  the 
plaintiff  for  stealing  the  horse,  and  that  the.  constable,  when 
arresting  him  on  that  charge,  called  on  Chapman  to  assist 
him  in  taking  the  plaintiff  before  a  magistratOi  it  would 
have  been  a  good  plea;  here  it  appears,  that  the  plain* 
tiff  resisted  their  attempting  to  do  so.  In  the  Year 
Book  (a),  the  Court  seems  to  have  thought,  diat  if  the 
cause  of  suspicion  should  appear  reasonable,  the  justifica* 
tion  would  be  good,  although  no  felony  had  been  commit* 
ted;  and  sufficient  appears  on  the  face  of  these  pleas  to 
jdiew  a  reasoi^able  ground  of  suspicion  tliat  a  felony  had 
been  committed,  and  that  tlie  defendant  Chapman  had 

(a)  7  Hen.  4,  p  35,  pi.  Z^  S.  C.  1  Doug.  360,  n. 
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J*i^      g<60d  g^dutidfl  for  b^li^ving  tiiat  the  j^Iabitiirhad  0Co1eii  Ui 

liord  Chief  Jastloe  Bsst.^Itis  perfectly  elettf^  that, 
whether  a  felony  have  been  eommittad  or  noC|  if  nn  indi* 
Ttdoal  charge  a  constable  to  take  a  person  into  custody, 
no  action  can  be  maintained  against  the  constable^  as  it  U 
his  duty  to  act  on  such  a  charge  being  made  to  him  in  hit 
character  of  a  public  officer.  But  the  individaal^  who  k 
not  bound  to  act,  ought  not  to  attest  another  in  tlie  AriC 
instance,  unless  he  hare  reasonable  ground  of  suspicion;  a 
mere  surmise  is  not  sufficient.  If,  indeed,  a  felotiy  have  been 
committedi  but  not  brought  home  to  the  party  charjgedt 
he  would  be  improperly  taken  into  custody.  Here,  if 
Cousens,  the  constable,  had  pleaded  separately,  and  al« 
leged  that  the  defendant  Chtgrnan  had  charged  him  to 
take  the  plaintiff  into  custody,  it  would  hate  been  a  good 
plea;  but  both  the  defendants  have  joined  in  the  same 
plea,  alleging  that  Chapman,  being  possessed  of  a  horse^ 
which  had  been  taken  out  of  his  close  without  his  cotH 
sent,  (not  stating  that  the  hoi^se  was  feloniously  tsfcen, 
and  he  therefore  might  have  been  taken  by  mistake), 
and  finding  him  in  the  plaintiff's  stable,  he  (Chap^ 
man)  having  strong  grounds  to  believe,  and  beliering 
that  the  horse  had  been  stolen  by  the  plaintiff,  request^ 
ed  Cinuens,  the  constable,  to  take  the  plafaitiff  into  cua^ 
tody,  and  to  convey  him  atid  the  horse  before  a  magi*^ 
trate,  which  both  the  defendants  eventually  succeeded  hi 
doing.  Unless  that  plea  amount  to  a  justification  f&t 
both  the  defendants,  it  must  fall  to  the  ground,  as  if  it  be 
bad  in  part,  it  is  bad  as  to  the  whole ;  for  it  would  Only  be 
k  good  defence  for  CotMens,  and  cannot  afford  an  excuse  ot 
justification  for  Chapman.  The  case  of  Stoneh&use  ▼« 
ElUofi  is  an  authority  to  shew,  that  if  the  plea  be  bftA 
as  to  Chapman^  he  is  liable  to  an  action  of  trespass  at  the 
plaintiff's  suit.     It  has  been  said,  however,  that  trespass 
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can  only  be  mainUdned  where  the  party  who  first  made  ^ISgg*^ 
the  charge  is  llie  inunediate  cause  of  the  imprisonment; 
bat  theve  is  no  distinction  in  htw,  whether  the  person 
jcjbngiqg  another  lay  ha^ds  on  him  himself,  or  ordered  an- 
other to  do  so.  Here  the  defendant  Chapman  charged  the 
plaintiff  to  be  taken  into  custody,  in  the  first  instance,  and 
he  was  accordingly  imprisoned  under  that  charge;  and 
the  plea  ahould  juatii^  (be  original  imprisonment  CAap^ 
piam  was  the  causa^  causqms;  and  he  has  not  shewn  a  y^L' 
Mpit  ^al.d^<?ni;e  ^o  the  action  in  either  of  the  pleas  de- 
murred ^j  if  he  can  prove  that  the  plaintiff  took  the 
hqin^  ammo/mramii^  it  may  avail  hm  under  the  general 
ibfittief  J^ut  tlie  only  question  for  us  to  decide  is  raised  by 
tk^  smwd  ^nd  fourth  pleas,  to  which  alone  our  i^ttention 
has  beeii  drawQ  >  and  aa  they  are  entire^  and  the  consta- 
ble h(^  inp^dently  joined  |)iuiself  with  CAapmaUf  I  am 
clearly  of  Dpini<Hi  that  the  plaintiff  is  entitled  to  judg* 
ment. 

Mr.  Justice  P^^hk* — I  am  of  the  same  opinion,  on  the 
principle,  that  where, a  plea  is  entiret  and  not  divisible^  if 
it  be  bad  in  part,  it  is  bad  as  to  the  whole. 

Mr.  Justice  BuRRouoH. — Qoth  the  pleas  demurred  to 
are  bad  in  substaqcer  The  defendants  have  admitted  the 
trespass;  and  CAajpmanp  who  ^aa  the  priiijie. mover,  b^s 
sought  to  protect  himself,  by  stating  that  he  acted  in  aid  of 
the  constfible,  which,  in  fact,  amounts  to  nothing ;  for,  a3 
Ciia^TflHui  has  shewn  no  reasonable  cause  of  suspicion^  he 
.must  be  considered  as  the  original  aggressor ;  and,  there- 
foie^thjademurcer  may  be  sustained* 

'•  .  ... 

Mr.  Justice  Gaselee. — ^We  shall  not  be  doing  any  injus- 
tice to  ^he  defendants  by  holding  that  these  pleas  are  bad, 
and, cannot  be  supported;  as,  if  they  can  substantiate  by 
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^laafc^      evidence,  that  the  horse  was  feloniouBly  taken  By  the 
Hbmiw       pkintiffj  they  may  go  down  to  trial  on  the  other  pleas. 


CiMM^a^ 


Judgment  for  the  phdntiC 


JwTsit  Thomas  v.Jackbqv. 

A  piaind^in  an  I^HIS  was  an  action  for  slander.    The  declaration  con- 

der^vin^ob-  tained  thirty-three  countSi  many  of  whidi  set  out  wwds 

IlS^d  wTL*!^  not  actionable,  and  some  varied  in  a  very  trifling  degree 

cUration  by  from  the  Others;  for  instance,  the  first  charged  the  de- 

the  defendant '  fendant  with  having  said  of  the  plaintiff,  that  he  was  a  rogue 

^Idl^^aU"^  and  swindling  rascal;   the  second,  that  he  was  a  rogi^ 

^Md^^bt^^  and  a  villain;  the  third,  that  he  was  a  rogue  and  shabby 

afiutherorderto  rascal;  the  fourth,  that  he  was  a  rogue;  the  fifth,  that  he 

amende  by  add-  •    ji*  i         ja 

ingocheroounts,  was  a  swmdlmg  rascal,  and  so  on. 

and  tiie  dclSnid- 
ant  had  a  role  to 

vSa^^'  ^*  Seijeant  Vaughan  having,  on  a  former  day  in  itAs 
could  not  af-  Term,  obtained  a  rule  nisi  that  it  might  be  referred  to  the 
to'g^'om*^  Prothonotary  to  strike  out  several  of  the  counts,  as  beiiig 
!i^t^^u^bcin«  fiwp^rflnous  and  unnecessary, — 

Mr.  Serjeant  Bosanguet  now  shewed  cause,  and  con- 
tended, that  the  application  was  made  too  late;  and  he 
produced  affidavits,  which  stated  that  the  plaintiff  had, 
in  Michaelmas  Term,  1823,  first  delivered  his  declaration, 
which  was  drawn  in  concise  terms;  that  the  defendant, 
an  the  following  Hilary  Term,  pleaded  a  justjfication^when 
the  plaintiff  obtained  leave  to  amend  his  declaration,  and  de- 
1  liveredone  containing  thirty  counts ;  that  the  defendant,  in 
Trimiff  Term,  1824,  again  pleaded  ajustification  in  nearly 
the  same  terms  as  before,  on  which  the  plaintiff  took  iasue, 
gave  notice  of  trial  at  the  next  ensuing  Assises,  when  he 
entered  the  cause,  but  afterwards  withdrew  the  record ;  that 
the  defendant  in  the  last  Term  obtained  a  rule  msi  for 


nnneceitary  or 
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00  the  plaintiff^  gmng  a  peremptory  undertddng  to  trf 
it  the  Best  Assixes;  and  thati  jost  before  the  commence- 
ment  of  the  present  Term,  the  pkintiff  obtained  a  iiirtfier 
Older  to  amend,  by  inserting  tliree  additional  counts ;  and 
the  defendant  had  a  rule  to  plead  4e  navot  which  he  had 
aBcnred  to  expires  and  that  the  cause  now  stood  fer  trial 
at  the  next  Assises, 

Mr.  Serjeant  Tamgkaih  iii  support  of  the  rule,  submit- 
HAf  dial,  after  the  ddeoidant  Had  obtained  die  rale  to 
pieibd  de  imim,  he  was  hi  die  same  situation  as  if  *  he 
liad  mide  dill  appUcadon  when  the  plaindlFhad  obtained 
Uslsst  otder^ to  amend;  and  as  he  added  three  new 
Gsuiitt,  it  must  be  oonndered  as  a  new  dedaradon ;  and,  if 
8(>i  tbeddefadantiseiidded  to  treat  it  as  if  it  had  been  de- 
lireied  for  the  first  dme. 

iBtlt,  i^^'CVmam— The  defendant  should  have  made 
sa  earlier  application.    Although  he  had  leave  to  plead 
dffnoro,  it  would  not  have  the  effect  of  idlowing  him  to 
apply  to  the  Court  to  strike  out  some  of  die  counts, 
as  being  unnecessary  or  superfluous.    He  should  have 
raised  the  objection  at  the   time  the  order  was  made 
Ibr  the  lairt  amendment;  and  although  that  order  was  op- 
posed before  a  Judge  at  chambers,  no  such  objection  was 
Iraised;  aiid  the  elkct  of  this  application  is,  to  add  to,  rsi- 
tber  .dian  decrease,  the  costs.    The  declaration,  as  amend- 
ed in  the  first  instance,  consisted  of  thirty  counts,  on 
iriiieh  the  cause  was  entered  for  trial;  and  the  costs  mtist 
necesnirily  have  been  incurred*  by  inserting  an  abstract  of 
die  pieadliigs  hk  the  briefs;  but  as  the  defendant  did 
toot  objedt  to  either  of  fhose  counts,  when  the  last  order 
was  made 'for  the  insertion  of  three  odiers,  and  to  whidi 
he  assented,  dn  the  terms  of  being  allowed  to  plead  deno- 


m 
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JWj^      rou  the  present  iipplicatioa  U  dearly  too  late.    Thierulef 
l^<^  J>bcber0BdinliiooitiBC^ 

(«)  Se«  Law  y,  IViUuimtoH,  Hil.  31  Goo.  3.  Iwpey'sC.  P.6th Edit.  179- 


T^nimft  ^  West  and  Another^  Assignees  of  PricEi  a  Bankrupt,  r. 

^tf  ofajndg-  ^  RlTLE  liad  been  obtainedy  on  a  former  day  in  Ihb 
7^'Z^  Tern,. by  Mr.  Serjeant  PeB,  ealling on  tiie  plabUJA  le 
cntertd  up        ^^w  oBuse  wky  it  ihdidd  not  be  referred  to  the  Ph>tiio*- 

•gainit  the  •  "^ 

piaintiir  after  notary  to  tajc  the  defend|UQit*s  costs  w  an  action  imtk 
Kllik^/^.  bad  beep  bvougfat  against  Inm  by  fVJcebefimbilbewM 
£  d'efentot!^^  bankrupt^  and  to  set  oflTor  deduct  the  amoMnt  of  the  «ub- 
•gainitthecoite  ation  of  the  costs  in  that  cause,  finom  the  damagBsaaA 
tkm,  brougbt  JBOSts  in  the  present.  The  motion  vas  founded  on  an  affi- 
^!^^^^  davit  of  the  defendant's  attorney,  vhich  stated  that  an  ac* 
^tbe  leme  ^iqii  y^^  brought  against  the  defendaBt»  in  this  Court,  bf 
Price^  before  he  becune  bankrupt,  to  reeo¥er  the  vahie  of 
a  horse  sold  by  him  to  the  defendant ;  that  the  cause  stood 
for  trial  at  the  sittings  after  Trinity  Term,  1£2S,  whep 
Price  withdrew  the  record,  and,  having  neglected  to  en- 
ter the  issue,  the  defendant's  attorn^,  m  the  Michaelmag 
Term  foliowing,  vix.  on  the  10th  November  in  that  year, 
gave  the  usual  rule  for  that  purpose,  and  served  notice  ap- 
cordingly  on  Price's  attorney,  who,  on  the  18th,  sued  oi|t 
the  commission;  that  a  rule  for  Judgment,  as  in  case  of  a 
nonsuit,  was  obtained  on  theSSnd,  which  was  made-abso- 
lute on  die  S7th,  in  the  action  by  the  bankrupt  against  the 
present  defendant ;  that  an  advertisement,  declaring  Ptioe 
a  bankrupt,  was  m  the  Gazette  on  the  S2nd;  that  the  costs 
of  the  nonsuit  had  not  been  taxed  or  paid ;  and  that  the 
.present  action^  at  the  suit  of  the  assignees,  was  tried  at  the 
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lb«lSittb«8  in  tfiis  TesBii  wkttdMy  obtaui^ 
XL,  being  the  valua  of  the  horaet  audi  thftt  the  lieiidB 
broaghl  hy  the  fihiiiliffii  as  Bsaigoeet  w«a  for  the  tame 
t  that  origioaDy  brought  by  the  banknii^t  hiiiiael£ 


Mr.  Seqeant  V^mgkan  now  abewed  canae,  on  an  affidai- 
vit  of  Uie  hankmpt^  attorney  I  which  atatedi  that  thecoma 
■itMn  actnaDy  laaoed  agamat  Priee  on  the  18th  JVeeenir 
iert  that  he  did  not  receive  the  rule  for  judgment,  as  in 
a^ueofanonaint,  until  the  SSM ;  and  that  at  the  tiaae 
it  vaa  «adeahaeltte»  no  airignaff »  waae  ajpyoiiited,  aa  awh 
aivafaitaaent  did  «ot lake pbiM  tiHtbedSth D^^^injtfrfi^ 
laving  Under  thme  eitfciiaMitanoaa  it  waa  anbmilAadi  that 
at  tiM  nde  £»  judgment  m  in  caae  of  a  nonsuit,  waa 
not  Made  ababhite  untit  move  than  a  week  after  the  oo»- 
taiqawn  had  iaaned  ngainat  JPriaej  he  had  than  no  ipatar- 
aat  in  mj  pvcqierly  he  might  hate  previoudlgr  had; 
and,  aaao  aangnees  had  been  appointed^  ttie  iwte  ceuld 
not  he  redated^  ao  that  the  plaintiffii  were  obliged  t9  jre^ 
•ort  to  the  present  action.  And  although  the  coats 
ia  die  fbmer  action,  if  taned,  would  beeomsi  A  debt  due 
ficfaa  the  bankrupt,  proveable  under  his  ^maussion, 
yat  that,  if  the  preaent  appiieation  were  to  suoeeed,  it 
wonU  deprire  his  assignees  of  the  eosts  due  to  them  On  the 
inssdict  they  had  obtained ;  and  as  their  interastn  had  in* 
tenrened  since  the  bankruptcy,  these  was  no  nrntua)  oradk 
between  them  aid  the  defendants  and,  as  they  stand  in  ft 
diffeicnt  ntdatinn  from  the  bankrupti  the  costs  of  the  fos<* 
merectienjcannot  be  set  off  against  the  pfesent;  /(»  in 
Doe  r.  JDandan^),  the  Court  would  not  allow  one  judg- 
ment to  be  aet  off  against  another,  where  tbe4ntereste  of 
third  persona  had  interTened. 

Mr.  Seijeant  P«tf,  in  support  of  the  rule,  contended^ 
(a)  d  East,  149^ 


t» 
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,J^  that  the  costs  in  tfie  fonner  suit  migbt  bd  set  off  agunsi 
«s^  die  damages  and  costs  of  the  present,  as  they  wereaot-in- 
Mics;*  coned  m  diflTetent  rights.  That  the  nde  for  the  judgment 
of  nonsnit  having  been  made  absolute  before  the  baakittpt- 
cy,  there  could  beno  doubt  but  that  the  costs  of  the  first  ac* 
tion  might  be  set  off  against  those  of  the  present;  and  tibat 
the  bahkrapt*s  attorney  requested  the  proceedings  to  lie 
stayed  until  it  was  discovered  that  he  had  caused  the  ioonH 
miision  to  be  issued.  That  the  bankrupt  and  the  asdgueee 
set  up  their  chums  against  the  defendant  hi  the  same  rigfa^ 
and  sued  him  for  the  same  cause  of  action ;  and  in  WaUk 
T.  Hari(a),  it  was  held,  that  if  a  phuntiff  become  bank- 
rupt, after  mmsnitj  and  before  judgment  of  nonsuit,  tiie 
costs  of  the  nonsuit  are  a  debt  proveable  under  the  commis^ 
Mon;  and  if  so,  it  is  quite  dear,  that  they  might  be  set  off 
t^^st  any  claim  by  the  assignees  on  the  defendant;  at 
dl  events,  die  Court,  in  the  exercise  of  their  eqrillable  jw- 
riidiction];  will  aHow  the  taxed  costs  of  die  one  action  to  he 
set  off  against  those  of  the  odier,  on  the  terms  as  prayedU' 

Lord  Chief  Justice  Best. — It  is  quite  clear,  that  we  Imve 
«  general  jurisdiction,  and  this  accords  with  the  practice 
of  all  the  other  Courts,  to  allow  the  costs  of  one  action  to  be 
set  off  against  another;  but  if  we  were  to  exercise  it  as  now* 
prayed,  it  would  be  carrying  the  doctrine  as  to  setoff  much 
fiirther  than  law  or  justice  would  warrant  us.  What  ate  the 
foots?  An  action  was  brought  against  the  defondantby  a 
party  who  was  nonsuited,  but  who  became  bankrupt  be>- 
fore  the  judgment  of  nonsuit  was  signed,  or  costs  taxed. 
The  costs  of  the  nonsuit  were  eidier  proveaUe  under  die 
eommissibn  or  not.  But  that  appears  to  me  to  be  im^ 
material.  If  they  were,  the  defendant,  must  resort  to 
such  proof;  if  not,  he  roust  look  to  the  bankrupt.  But 
the  ground  on  ,wbich  I  rest  my  opinion,  is,  that  this  is  not 

(c)  1  Boe.  &  Pill  134.     See»  also,  Hura  v.  Mwd.  6  Term  Rep.  365- 
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aoMeof  matualcrediti  at  both  claims  did  not  exist  or  acciue       ^^^^ 

previxmsly  to  the  bankruptcy!  the  interest  of  the  assignees 

having  intervened,  as  in  Doe  y.Z)ani#oii.  Besides,  the  claims 

were  not  made  by  the  same  parties,  nor  under  the  same  faitev<* 

ests ;  and  in  order  to  constitute  a  set  off,  each  of  the  parties 

must  be  both  debtor  and  creditor  in  the  same  right.    The 

damages  and  costs  in  the  last  action  belong  to  the  platntiA 

as  assignees,  as  they  obtained  the  verdict:  we  therefore 

cannot  aBow  the  defendant  to  deduct  the  costs  of  the  cause 

in  which  the  bankrupt  was  unsuccessful,  on  a  motion  of  tins 

description;  for  the  parties  and  interests  are  wholly  difier- 

en^  '■    The  bankrupt  stands  in  a  atuation  totally  distinct 

6om  that  of  his  assignees ;  and  the  defendant  may  have 

bis* remedy  against  him,  as  in  The  King  v.  Davis  (a),  where 

file  oeets  of  a  suit  in  Chancery  being  directed  to  be  paidt 

by  an  award,  made  before  the  bankruptcy  of  the  defend^ 

ant,  but  not  behig  taxed  till  after  he  had  become  bank» 

rapt,  it  was  held  that  they  could  not  be  proved  under 

the  eommisMon,  but  that  the  bankrupt  remained  liable  to 

be  attached  for  the  amount,  imder  the  award,  it  having 

been  made  a  rule  of  Court. 

Mr.  Justiee  Park  and  Mr.  Justice  Borrouoh  concurred* 

Mn  Justice  Gasrlkb. — ^In  order  to  constitute  a  set-ofi^ 
the  debts  intended  to  be  set  off  must  be  mutual,  and  due 
in  the  same  right;  and  the  parties,  though  not  nominally, 
RRist  be  substantially,  the  same;  and  it  is  an  established 
Iprineiple,  that  a  joint  debt  cannot  be  set  off  against  a  sepa- 
rate demand,  nor  a  separate  debt  against  a  joint  demand- 
So  here  the  bankrupt  and  assignees  must  be  considered  as 
distinct  parties;  and  tiiere  was  no  mutual  a^it  between 

ihe  ktler  atid  the  defendant. 
u,  ..  Rule  d^icharged. 

(«)9Esrt,3l8. 
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27eft.  sit.  Press  v.  Parker. 

Devise  to  Jt.  P.,  jTHIS  was  ao  action  of  trespassi  for  bseaking  and  en^ 
freehold  mVs^^  teiiog  the  platntifTs  closet  and  coal-«ell«r,  ^nd  breaking 
"^cf  whllm  ^^^^  ^^^  ^^^  thereof.  The  defendant  j^eadad,  first,  the 
in  /LP.  DOW  general  issue ;  secondly^  a  special  pl<»,  alleging  that  he  was 
J.  p.,  of  •<  all  ^eiaed  of  the  soil  and  freehold  of  the  iocus  im  quOp  in  right 
Md  mest^i^  of  his  Wife;  and  lastly^  Uberum  tenementum;  on  each  of 
ac.  iimate;  &c.  ^hich  issuc  was  taken* 

now  in,  ike  •eeu' 

paiim  of  /.  R.'*  .  At  the  trial  before  Lord  Chief  Baron  Ale^amkr,  ait  the 
within  the  '  Ust  Summer  Assises  for  Cambridge^  it  appeared  Uiat  the 
mmill^deTU-'  pl&intiff  and  defendant  occupied  tw^  houses  ndjoiniqg  each 


•fwt  f'li^n^^  other«  the  de£nKlant*s  fronting  the  street^  Mid  the 
used  by  the  tet-  tiflf's  being  behind  it,  both  of  which  hud  ^^r^giaalljr  b0* 
?Se  dmeT'  longed  to  the  plaintiff's  father.  The  plauitiff  and  de^ 
^^o^n  of^  fendant  claimed  under  his  will,  duly  executed  and  attest- 
J?.  p.:>Heid,    ed,  and  dated  the  gOth  September,  198^  and  whieh  eta- 

that  evidence  of._-  i,.*»«.  .        -n*  -,  » 

fuch  occupatioQ  gained  the  two  several  defises  fiulomng,  «m.  JFtrei  **  I 

SidMi^r»J-     P^®  ""^  devise  unto  my  eldest  sonj  fiobert  iVesv  (the 

<^^^sh^^^^"     plaintiff)i  all  that  my  freehold  ipessuage  or  ten0nienl«  mtu^ 

fthew  that  the      ate  in  the  parish  of  the  Holy  Trinity,  in  Cambridge, 

Zt  withhl  the'    wherein  he  now  livesi  with  die  yard,  back  estatCi  an4  pr»- 

^ho^  de?i»^  mises  thereto  belonging,  part  of  which  is  now  in  my  own 

edto^.p.;       occupation,  and  other  part  wher^f  is  in  the  oceiipeCion 

that  it  pamd  to  p£  Mr.  Chapel  and  Mr«  Moaret  to  hold  the  said  messui^ 

wuif'  ^^^^^  or  tenement,  hereditaments,  and  premises^  with  the  appur- 

tenanoes  thereto  belonging,  unto  my  said  son  Robert  Pr€$9^ 

his  heirs  and  assigns;  but  if  my  said  wn  Rokeri  PreMe 

should  happen  to  die,  without  having  any  children  er  child 

living  at  the  time  of  his  decease,  then  I  order,  direct,  and 

authorice  my  executors  hereinafter  named,  or  the  survi.v<Mr 

of  them,  or  the  executors  or  administrators  of  suefa  solv 

vivor,  to  sell  and  dispose  of  the  said  messuage  or  tenement, 

hereditaments  and  premises,  by  auction,  to  the  best  bidder^ 
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and  to  make  a  good  and  mifficieiit  coHTeyance  theie<^  I§g5>^ 
to  the  purchaser  or  purchasers  of  the  same  premises.* 
**  Also  I  gWe  and  devise  unto  my  eldest  daughter,  Atm 
Parker  (the  defendant*s  mfe),  aU  that  my  f^hold  front 
messuage,  or  tenement  in  Ki$$g  Street,  in  the  said  parish 
of  die  Holy  TViniiy,  with  the  appurtenanees  thereto  be* 

longing,  nam  in  the  oecupaium  of • —  EdwortU,  with  a 

right  of  way  and  passage,  firom  time  to  time,  and  at  all  times, 
into,  out  of,  and  from,  the  yard  adjoining  to  the  same,  and 
the  use  of  the  pump  and  priry,  befaig  in  the  said  yard;, 
to  hold  the  said  tdessuage  or  tenement,  and  hereditaments, 
with  the  appurtenances  thereto  belonging,  unto  my  said 
daughter  Arnm  Parker,  for  and  during  her  naturftl  life,  she 
keeping  the  same  messuage  or  tenement  in  good  repair; 
and  after  her  decease,  I  give  and  devise  the  same  to  my 
grand-daughter,  Mary  Ann  Parker,  daughter  of  the  said 
Ann  Parker,  he^  heirs  and  assigns,  for  ever.**  It  also  ap- 
peared, diat  in  the  year  1791,  the  testator  purchased  the 
premises  devised  to  the  plaintiff,  and  aflerwards^  buih  the 
house  devised  to  the  defendant's  wife;  thttt  the  testator 
occupied  the  plaintiff*s  house,  from  the  time  of  the  pur- 
chase, untn  within  about  four  years  previous  to  ihe  trial, 
during  which  latter  period  die  plaintiff  had  lived  in  it: 
that  both  the  plaintiff  and  his  farther  h'ad  always  used  and 
occupied  the  coal-cellar;  that  it  was  divided  from  the  de- 
fendant's premises  by  a  partition ;  that  the  only  entry  to  it 
was  on  the  plaintiff's  side;  and  that  the  defendant  remov- 
ed the  partition  for'  the  purpose  of  maldng  a  staircase: 
The  defendatit  called  a  witness  to  prove  tbat  the  cellar 
was  withiil  the  boundary  of  his  house;  and  that  the  testa- 
tor had  put  up  the  partition  for  a  mere  temporary  purpose. 
He  wf  s  about  to  call  other  witnesses  to  substantiate  these 
facts,  when  his  Lordship  interposed,  observingthat  such  tes- 
timony was  unnecessary,  the  only  question  being  «pon  th^ 
construction  of  the  will,  and  what  the  testator  had  devbed; 
and,  that  even  admitting  that  tbe  cellar  was  within  the 
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ISSS.  boundary  of  the  defendant's  house,  he  vas  of  opimon,  that 
Pkkm  whatever  was  in  the  occupation  of  the  pliuntiff  at  the  time 
Faakss,  ^^  ^>^  ^^  made,  would  pass  to  him  under  it ;  and  he  told 
the  Jury,  that  the  only  question  for  their  consideration 
was,  the  fiust  of  the  occupation  of  the  ceUar,  which  the 
plaintiff  had  proved.  They  accordingly  found  a  verdict 
for  him,  damages  3/. 

Mr.  Seijeant  Wilde,  havmg,  in  the  last  Term,  obtained 
a  rule  nisif  that  this  verdict  might  be  set  aside,  and  a  new 
trial  granted,  on  the  ground,  that  the  evidence  offered  on 
the  part  of  the  defendant,  to  shew  the  locality  of  the  cel- 
lar, had  been  improperly  rejected;  and  secondly,  that  the 
Jury  had  been  misdirected :  and  he  submitted,  that  whe- 
ther  the  cellar  were  parcel  or  no  parcel  of  the  hou9e  devia* 
ed  to  the  defendant's  wife,  could  only  be  proved  by  parol 
evidence;  and  that,  as  it  formed  part  of  that  house,  the 
guestion  was  a  matter  of  law  and- not  of  fact;  and  he  cited 
Druee  r.  DeniMan{a),  where  Lord  Eldon  held,  that  parol 
evidence  is  admissible  on  a  latent  ambiguity,  to  explain 
what  is  parcel  of  the  premises  granted  or  conveyed. 

. .  Mr.  .Serjeant  Taddy  was  now  about  to  shew  oause, 
when  the  Court  called  on 

Mr.  Serjeant  ffVde,  to  support  his  rule. — He  submitted, 
that  the  witnesses,  who  were  about  to  prove  that  the  oOal- 
oellar  was  within  the  boundary  line  of  the  defendant's  pve- 
'  niises,  were  improperly  rejected ;  and  that  the  fact  of  oc- 
cupation should  not  have  been  left  as  it  was  to  the  Jury. 
That  the  mere  occupation  was  not  sufficient  to  establish 
the  right ;  the  mention  of  it  in  the  devise  being  mere  mat- 
ter of  description;  that  no  more  could  pass  under  the  will 
than  originally  belonged  to  the  freehold ;  and  that  whether 

(•>  6  VtB.  a97. 
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or  not  the  cellar  in  question  were  part  of  the  freehold^ 
depended  on  its  being  within  the  boundary  of  the  plaintiff's 
house,  or  of  that  devised  to  the  defendant's  wife.  In  Paul  v. 
Paul  (a),  lands  at  B.  in  the  tenure  and  occupation  ofJ.S,, 
densed  by  wiU,  were  held  to  comprise  woods  and  timber  ex* 
cepted  in  a  lease  to  •/•  S. : — the  words,  "  in  the  the  tenure  of 
/•  S.,^  being  mere  words  of  additional  description.  So  here, 
the  words  in  the  occupation  of  Edwards^  are  not  restrictive, 
but  descriptive  only.  If  a  person  devise  an  estate  in  the  oc* 
cupation  of  A,,  it  ivill  not  limit  it  to  the  part  actually 
occupied  by  A.;  and  if  so,  the  devbe  to  the  testator's 
dsughter  cannot  be  restrained  by  the  mere  introduction  of 
the  name  of  the  occupier  at  the  time  the  testator  made  his 
will.  In  Goodtiile  d.  Radford  v.  Southern  (6),  a  testator 
devised  "  all  that  his  farm,  called  TroguesFarm,  then  in  the 
occupation  of  A,  Clayy'  and  it  was  held  not  to  be  of  neces- 
sity limited  to  the  lands  of  Trogues  jFarm,  in  the  occupa- 
tion of  Ciajf,  but  that  it  might  be  shewn  by  evidence  to  ex- 
tend to  other  lands  of  Trogues  Farm,  not  in  his  occupa- 
tion; and  there,  the  will  of  the  original  devisor  was  produ- 
ced, to  shew  that  part  of  the  farm  devised,  called  Trogues, 
was  in  the  occupation  of  another.  So- here,  it  might  have 
been  shewn,  to  which  house  the  cellar  originally  belonged, 
and  that  was  the  question  which  should  have  been  left  to  the 
Jury.  Although  in  Doe  d.  Browne  v.  Greening (c),  where 
a  testator  devised  "  all  the  estate  and  interest  whatsoever, 
which  he  had  or  could  claim,  either  in  possession  or  rever- 
sion, of  or  in  any  lands  or  tenements  at  Coscomb:'*  it  was 
held,  that  evidence  was  not  admissible,  that  another  estate 
not  at  Coscomb,  was  formerly  united,  andhadbeen  ever  since 
enjoyed,  with  the  estate  at  Coscomb,  in  order  to  shew  that  it 
passed  under  the  devise :  and  in  Doe  d.  Chichester  v.  Oxen- 
don  {d),  a  devise  of  ''  my  estate  of  Ashton,'*  the  testator 

(«)  1  Sir  \¥.  Bl.  255.  (c)  3  Mau.  &  Selw.  171. 

(h)  1  Man.  &  Selw.  299,  (d)  3  Tauot  147. 

VOL.  X.  M 
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1825^       having  ft  fiftatemal  estate  comprehending  a  manor^  and 
capital  farm  and  lands,  in  the  parish  of  Ashtoh,  as  well  as 
several  other  estates,  some  in  the  adjacent  parishes,  some 
ten  and  fifteen  miles  distant;  it  was  held,  that  evidence  Was 
■not  admissible  to  shew,  that  he  was  accustomed  to  call  all 
his  maternal  estate,  his  "  Ashton  estate,"  to  raise  the  in^ 
ference,  thatihe  meant  to  devise  the  whole  by  that  name : — 
yet  here,  the  coal-ceHar  was  not  appendant  to  the  house 
devised  to  the  plaintiff,  as  it  was  within  the  ^mbit  of  the 
defendant's ;  and  if  so,  the  question  i»,  whether  the  testator 
intended  diat  it  should  pass  to  the  former :  and  as  evidence 
was  excluded,  to  shew  that  it  originally  belonged  to,  and 
formed  part  of,  the  defendant's  house,  the  mere  occupatioii 
of  it  by  the  testator  and  his  son,  would  not  warrant  the 
Court  in  drawing  a  conclusion  that  it  passed  to  the  latter. 
In  Daum  v.  Daum  (a),  where  a  testator  devised  his  mes- 
suage, farm  and  lands,  called  C.  Fetrm,  situate  in  or  near  the 
parishes  of  D.,  W.^  and  7\,  then  on  lease  to  jP.,  at  a  yearly 
rent: — it  was  held,  that  a  close  in  the  parish  of  2>.,  thereto^ 
-fore  arable,  and  part  of  C.  farm,  and  occupied  with  it  by 
the  lessee  thereof,  but  for  thirty-three  years  past  sown  wiA 
acorns,  and  occupied  by  the  owner,  and  excepted  out  of 
two  leases  of  C  Famiy  the  one  prior>  and  the  other  sub- 
sequent to  the  date  of  the  devise,  passed  by  it,  as  parcel 
of  C.  Farm.     So  here,  the  cellar  might  pass  to  the  testa- 
tor's eldest  daughter,  although  severed  from  the  former 
occupation;  and  as  the  unity  of  possession  was  originally 
in  the  testator,  the  only  question  is,  to  whom  the  cellar  now 
belongs,  which  will  depend  on  the  terms  of  the  will,  and 
not  on  the  mere  circumstance  of  occupation  at  the  time  it 
was  made.     The  mere  separation  of  enjoyment  or  occupa- 
tion cannot  extend  or  limit  the  terms  of  a  devise;  and  if 
so,  the  question  which  should  have  been  left  to  the  Jury 
in  this  case  is,  to  which  of  the  houses  the  cellar  in  question 

(a)  1 B.  Mo<Hre,  80$  S,  C.  7  Taunt,  aid. 
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kelonged^  and  whether  its  being  serered  by  the  devisor 

from  the  hoHse  of  which  it  originaBy  formed  part,  will  have 

die  eflSeot  of  pasahug  it  to  the  plainfiff,  under  the  first  clause       paulxiu 

is  the  wiilt  is  a  question  for  the  consideration  of  the 

CowrL 

Lord  Chief  Justice  Bbst«— If  I  now  felt  that  the  con- 
dnnon  to  which  I  have  arrived  would  interfere  with  any 
previous  decisions^  I  should  pause  before  I  came  to  a  final 
determination;  but  all  the  cases  which  have  been  cited) 
in  snppott  of  the  defendant's  application  for  a  new 
trial,  are  distingnishable  firom  this,  both  in  facts  and  cir- 
*  camalsnces.  I  shall,  therefore,  shortly  refer  to  each  of 
them,  for  the  purpose  of  shewing  that  they  are  uncon- 
nected with  the  present  question.  In  Doe  d«  Browne  v. 
Crreenmgy  the  testator  devised  all  the  estate  and  interest 
whatsoever,  which  he  had,  or  could  claim,  of  or  in  any  lands, 
teBfigients  and  hereditaments  at  Coscomif  and  evidence 
was  oifered  to  shewthi^  another  estate,  not  at  Coseomb,  was 
once  united  to,  and  had  since  been  enjoyed  with,  it.  So,  in 
Doe  d.  ChicieMter  v.  Oxendon^  where  the  testator  devised 
Us  estate  ofAsht&n,  evidence  was  offered  to  ^ew  that  he 
was  accustomed  to  call  all  his  maternal  estate,  his  Ash^ 
torn  estate,  to  raise  the  inference,  diat  he  meant  to  devise 
Ibe  whole  by  that  name.  In  both  these  cases  there  was  a 
\oea\  description  of  the  property,  by  which  the  testators 
<ieorIy  shewed  that  they  did  not  intend,  that  lands  out 
€tf  the  boundaries  of  those  estates  should'  pass;  and  all 
drnt  tiie  Court  decided  was,  that  no  evidence  could  be  ad* 
uitted  to  gi«e  a  different  sense  to  words  of  the  testator, 
dcBioting  a  local  and  not  a  general  description.  Whether 
parol  evidefice  can  be  received,  in  a  Court  of  law,  to  ascer^ 
tain  the  local  boimdary  of  property  devised,  is  no/weubjucUce 
in  a  fiase  in  die  House  of  Lords,  Where,  however,  a 
Revise  is  limited  to  a  local  description  of  property,  evi- 
^Dce  'Cainnot  be  admitted  to  shew  that  any  thing,  beyond 
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ISZS'^       what  the  testator  himself  had  denoted^  should  pass.     But 
here  there  was  no  local  limit ;  nor  was  any  evidence  as  to 
occupation  rejected  at  the  trial.     In  Paul  ▼.  Paul,   the 
testator  devised  to  his  wife  "  his  farm  at  Bovington,  in  the 
tenure  and  occupation  of  John  Smith;*  in  the  demise  to 
Smith  there  was  an  exception  of  all  the  woods  and  timber, 
and  it  was  held  that  they  passed  under  the  will;  and  Lord 
Mansfield  said,  "lite  words,  '  in  the  tenure  and  occupa- 
tion of  John  Smith,*  are  not  words  of  restriction,  but  of  ad- 
ditional description;  and  had   the  .testator  meant  them 
as  restrictive,  he  would  have  said,  all  that  ^ar^  of  my  farm, 
or  so  much  of  my  farm,  as  is  in  the  tenure,  &c.^    There, 
too,  the  question  was  between  the  devisee  and  the  heir  at  ^ 
law;  and  the  decision  was  perfectly  right,  as  the  testa- 
tor intended  that  all  his  farm  at  Bovington  should  pass, 
and  it  was  sufficiently  distinguished  by  the  words,  '^at 
BovingtonJ"    So,  in  Down  v.  Down  the  testator  devised 
his  farm  and  lands  called  Coltsfoot  Farm;  and  the  question 
was,  whether  a  close  which  had  formerly  belonged  to,  and 
been  occupied  with,  but  afterwards  separated  from  it,  for 
the  convenience  of  the  lessor,  was  intended  to  pass  under 
the  devise  of  the  farm.     There,  the  leases  in  which  the 
close  was  excepted,  were  the  strongest  possible  evidence 
to  shew  of  what  the  farm  originally  consisted ;  for  the  close 
in  dispute  being  excepted,  it  shewed  to  demonstration,  that, 
but  for  such  exception,  it  would  have  passed  under  the  de- 
vise of  the  farm.     There,  too,  the  question  was  between 
the  devisee  and  the  heir-at-law.     The  case  of  Goodtitle 
A.  Radford  Y,  Southern  is  not  favourable  to  the  defendant. 
There  the  devise  was  "  of  all  that  my  farm  and  lands  called 
Trogues  Farm,  now  in  the  occupation  of  A.  Clay;**  and 
it  was  held  to  be  not  necessarily  limited  to  the  lands 
of  Trogues  Farm,  in  the  occupation  of  A.  Clay;  and 
the  will,  under  which  the  devisor  took,  was  produced  in 
-evidence,  to  shew  that  the  original  testator  had  devised  to 
the  former,  two  closes,  not  in  the  occupation  of  Clay$  to 
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rebat  which,  a  notice  to  quit  was  given  in  evidence,  by 
which  the  testator  required  the  possession  of  ali  his  lands, 
belonging  to,  and  cdled  Trogues  Farm,  to  be  defivered  up ; 
and  Lord  EUenboromgh  there  said  "  parcel  or  no  parcel  is 
always  a  question  of  evidence  for  a  Jury.**    So  here^  if  the 
Lord  Chief  Baron  had  left  it  to  them  to  say,  whether  the 
cellar  in  question  were  parcel  or  no  parcel,  or,  in  other 
tenns,  whether  it  formed  part  of  ih^reBfii^  devised  to 
the  plaintiflP,  or  to  the  testator's  eldest  daughter,  it  would 
have    fallen  precisely  within  that*  case;    and  although, 
perhaps,  the  most.accurate  way  of  leaving  it  to  the  Jury 
would  have  been,  whether  it  were  parcel  of  the  one  house 
or  the  other,  yet  a  mere  inaccuracy  must  not  be  looked  at; 
for  if  the  substance  of  a  case  be  left  to  a  Jury,  it  is  suffici- 
ent: '*  for,'*  said  Lord  EUenborough,  in  Goodtitle  v.  Stntih- 
em  (a),  "  it  was  competent  to  shew,  if  there  were  any  doubt, 
that  the  two  closes  were  parcel  of  Trogues  Farm,  by  which 
name  the  thing  devised  was  sujfficiently  ascertained.     The 
testator  certainly  contemplated  those  closes  as  parcel  of 
Trogues  Farm,  when  he  gave  the  notice  to  quit.     That  is 
clearly  an  exposition  of  the  description  which  he  used  in 
his  will.     As  to  the  argument,  that  the  words  of  the  de- 
vise are  satisfied,  by  applying  them  to  the  farm  in  Clay's 
occupation,  and  therefore  cannot  be  extended  to  the  closes 
in  question,  it  may  be  answered,  that  if  those  closes  were 
parcel  of  Trogues  Farm,  the  word  '  all^  in  the  devise 
would  not  be  satisfied  without  including  them.     The  tes- 
tator was  mistaken  as  to  the  person  in  whose  occupation 
the  two  closes  were;  but  the  devise  is  sufficiently  compre- 
hensive.    It  is  clear  that  he  meant  to  pass  all  which  was 
called  Trogues  Farm,  which  is  a  plain  and  certain  descrip- 
tion; and  the  defective  description  of  the  occupation  will 
not  alter  the  devise."    It  was,  therefore,  held  in  that  case  to 
be  entirely  a  question  of  evidence  as  to  what  estate  was  in* 
tended  to  pass  by  the  vdll;  and  evidence  has  been  admit- 

(a)l.Mau.&Selw.dOL 
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J^^.  ted  here,  not  only  as  to  the  fact  of  occopatkm,  bnt  t^ 
shew  the  state  of  the  property  at  the  tune  of  the  devise^ 
which  was  the  real  qifestion  to  be  determined.  If  the  se- 
cond devise  had  stood  alone,  the  case  might  hare  fallen 
within  that  of  Pauly*  PatU,  as  '^  all  my  freehold  front  ines^ 
suage  or  tenement"  might  have  passed  the  whole  dwellr 
ing;  and  the  words,  ''now  in  the  occupation  of  fclicarcb,'* 
might  be  deemed  mere  words  of  description.  But  it  is  a 
well  known  and  established  rule,  that  the  Court  must 
Jdok  at  the  whole  of  a  wiU,  and  the  situation  of  the  testa* 
tor  at  the  time  of  mtaking  it;  and  then  the  evidence  as  t9 
the  occupation,  in  this  case,  becomes  most  important.  The 
testator,  when  he  made  his  will,  was  the  owner  of  both  the 
houses,  and  had  a  right  to  divide  and  give  them  as  he 
pleased ;  and  in  the  first  clause  of  the  will,  he  says,  *'  I  give 
and  devise  to  my  eldest  son,  Robert  Pren,  all  that  my  fvee*^ 
bold  messuage,  or  tenement,  situate  in  the  parish  of 'the 
Holjf  Triniijf  in  Cambridge,  wherein  he  now  lives,  with 
the  yard^  back  estate,  and  premises  thereto  belonging,  part 
of  which  is  now  in  my  own  occupation,  and  other  part  there- 
of is  in  the  occupation  of  Mr.  Chapel  and  Mr.  Moore,  to 
hold  the  said  messuage  or  tenement,  hereditaments  and  pre- 
mises, with  the  appurtenances  thereto  belonging,  unto  my 
said  s<m,  his  hefars  and  assigns."  Stopping  here,  and  find- 
ing that  the  testator,  whilst  he  was  in  possession  of  tke 
house,  and  bis  son  after  him,  had  used  the  coal-cellar 
with  it,  there  can  be  no  doubt  but  that  it  was  intended 
that  the  cellar  should  pass  to  the  latter;  and  according  te 
Goodtiiie  v.  SovtAem,  a  defective  description  of  occupa- 
tion will  not  alter  the  devise.  If,  then,  the  cellar  passed 
under  the  first  clause  in  the  will,  is  there  any  thing,  in  the 
second,  to  shew  that  what  was  given  to  the  plaintifi;  by  the 
first,  was  meant  to  be  taken  away?  The  testator  then  goes 
on  and  devises  as  follows : — ^  also  I  give  and  devise  unto  my 
eldest  daughter.  Aim  Parker^  all  that  my  fi:eehoId  front 
messuage  or  tenement  in  King  Street,  in  the  said  parish 
of  the  Holy  Trinity,  with  the  appurtenances  thereto  be- 
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longJBgtiiowia  the  occupatioiiof jEdwordf^  witharighl 

of  way  and  passage  from  time  to  time>  and  at  all  times,  unto» 
oatof^and  from,  the  yard  adjoining  to  thesame^and  the  useof 
the  pump  and  privy,  being  in  the  said  yard,  to  hold  the  said 
messuage  or  tenement  and  hereditaments,  with  the  appurte- 
unoes  thereto  belongmg,  unto  my  said  daughter,for  and  dur? 
iBg  her  natural  Hfe."  It  has  long  since  been  decided,  and 
is  now  firmly  established  as  a  principle,  that,  if  there  he  two 
dauses  in  a  will  wholly  inconsistent  with  one  anotheri 
the  latter  must  in  general  prevail;  but  the  Court,  where 
they  can,  must  so  construe  them  as  to  make  both  availa^ 
ble  and  rpconcileable  with  each  other,  and  we  may  do  so 
here,  if  the  words,  *^  now  in  the  occupation  of  Edwards,'' 
be  any  thing  more  than  mere  words  of  description, 
w,  if  thi^  can  be  taken  to  shew  that  the  testator  in- 
tended to  give  all  the  house  and  premises,  as  he  himself 
oeeapied  them  at  the  date  of  his  wiU,  and  which  his 
•on  occupied  after  him,  the  cellar  would  pass  by  the  first 
olsiue;  fpr  if  they  be  considered  as  words  of  quantity, 
the  two  clauses  are  clear  and  reconcileable,  vix,  to  give 
the  one  house,  as  occupied  by  himself,  to  bis  son,  and  the 
ether,  as  occupied  by  Edvmrdst  to  bis  daughter.  But 
there  are  other  words  in  the  will,  which  shew  that  the  tes- 
tstor  did  not  consider  he  had  given  the  whole  qf  hi?  front 
hoase  to  his  daughter,  but  only  that  part  of  it  which  w^ 
oeeapied  by  fldwardi:  if  he  did,  be  would  not  have  us^d 
the  words  *'  with  a  right  of  way  and  pmsage  unto,  and 
from  the  yard  adjoining,  and  the  use  of  the  puipp  apd 
piiTy  therein,  all  of  which  would  h^ve  passed  by  the  larger 
words  in  the  ^rmer  part  of  that  clause.  The  testator  in- 
tended to  give  hiB  son  and  daughter  a  comfortable  enjoyr 
msntofboth  houses,  vim.  Ih^t  the  plaintiff  should  have 
his  as  he  had  been  accustomed  to  occupy  it,  and  thst.bis 
daughter  should  have  the  other,  with  a  right  of  way  tp  the 
ysrd»  sod  the  use  of  the  pump  and  privy.  He  therefore 
was  frilly  awate  of  what  he  was  doing;  and,  taking  th^^ 
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1825»^  whole  of  the  will  together,  it  is  quite  clear,  that  when  he 
divided  his  property,  he  intended  so  to  dbpose  of  it  as  that 
the  house  in  which  his  son  lived  should  belong  to  him  in. 
the  state  he  occupied  it  at  the  time  the  will  was  made;  and 
if  so,  the  coal-cellar  passed  with  it;  and,  with  the  assbt- 
ance  of  the  evidence  adduced  at  the  trial  as  to  the  occupa- 
tion by  the  testator^  from  the  time  of  the  purchase  to  that  of 
making  his  will,  and  by  his  son  afterwards,  the  latent  ambi- 
guity is  explained ;  and  there  is  consequently  no  reason  to 
disturb  the  verdict,  or  send  this  cause  down  for  a  further 
inquiry, 

Mr.  Justice  Park  was  absent  at  Chambers. 

Mr.  Justice  Burrough.  —  This  case  has  been  so  fully 
gone  into  by  my  Lord  Chief  Justice,  who  has  put  the  only 
true  construction' on  the  will,  as  connected  with  the  evi- 
dence of  occupation,  that  it  is  only  necessary  for  me  to 
add  a  few  words :  It  was  admitted  at  the  trial,  that  the 
coal-celiar  was  within  the  boundary  line  of  the  defendant's 
house,  and  it  might,  at  one  time,  have  been  occupied  with 
it.  There  is,  consequently,  no  reason  to  complain  of  a  re- 
jection of  evidence  on  that  point.  At  the  time  of  mftlring 
the  wiQ,  the  testator  was  seised  in  fee  of  both  houses,  one 
of  which  he  had  before  occupied  himself,  and  which  was 
.  then  in  the  occupation  of  his  son ;  and  he  might  dispose  of 
both  as  he  pleased*  We  can  only  look  at  the  state  of  the 
property  at  the  time  of  the  devise^  by  which  it  was  divided; 
and  in  the  first  clause,  the  house  in  which  the  plaintiff 
then  lived  was  devised  to  him  with  the  yard,  premises^  and 
appurtenances  thereunto  belonging,  one  part  of  which  lat- 
ter premises  was  in  the  occupation  of  the  testator,  and  an- 
other part  in  the  occupation  of  two  other  persons  named  in 
the  will.  7be  testator,  therefore,  intended  to  devise  the 
whole  house  in  the  way  in  which  it  was  then  occupied. 
He  lived  on  the  spot,  and  described  the  occupation  of  both 
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hoQfles;  and  the  description  of  the  second  tenement  is  deci-        j^^^ 
me  to  shew  that  he  meant  to  confine  it  to  the  occupation  of        Pksm 
EditardSf  as  he  enjoyed  it  at  the  time  of  making  the  wilL       faeuk. 

Mr.  Justice  Gaselee. — ^I  am  of  the  same  opinion.  The 
case  of  Doe  d.  Clemenis  v.  CoUifu{a),  appears  to  me  to 
bear  a  strong  resemblance  to  the  present.  There  the  tes- 
tator being  tenant  for  years  of  a  house,  garden,  stables, 
and  Goal-pen,  occupied  by  him,  devised  in  the  following 
words:  *'  I  give  the  house  I  live  in  and  garden  to  H.  CJ* 
withoat  using  the  word  appurtenances;  and  it  was  held 
that  the  stables  and  coal-pen  passed  without  being  ex- 
pressly named,  although  the  testator  used  them  foT  pur- 
poses of  trade,  as  well  as  for  the  convenience  of  his  house, 
and  Mr.  Justice  A$hhur$t  there  said  (A),  **  the  testator's  in- 
tention appears  to  have  been,  to  give,  by  the  bequest  of  his 
house,  every  thing  which  was  in  his  occupation,  as  proper  and 
convenient  for  the  occupation  of  the  house;"  and  although 
he  expressed  a  difficulty  as  to  the  coal-pen,  and  doubt- 
ed whether  it  would  have  passed  by  the  bequest,  if  it  had 
been  proved  to  have  ever  been  annexed  to  any  other  tene- 
ment; yet,  he  said,  that  as  no  proof  of  that  sort  was  given, 
it  must  be  taken  for  granted,  that  it  never  was  annexed  to 
any  other  tenement,  and  then  a  very  slight  degree  of  evidence 
was  sufficient,  for  the  purpose  of  shewing  that  it  should  pass 
with  the  house.  Here,  the  testator  used  the  celkur  in  ques- 
tion for  his  own  purposes,  during  the  time  he  occupied  the 
plaintiff's  house,  and  the  latter  afterwards  continued  to 
occupy  it  in  the  same  way.  The  testator,  at  the  time  of 
making  his  will,  occupied  another  part  of  the  same  premises 
belonging  to  the  house  devised  to  the  plaintiff;  and,  if  soj 
the  coal-cellar  might  be  necessarily  appurtenant  to  it*  The 
testator  was  seised  of  both  houses,  and  gave  the  one  to  his 
son,  in  the  state  in  which  he  then  occupied  it,  and  the  other 

(•)  2  Term  Rq^.  498.  ip)  Id.  602. 


iro 


CASKS  IK  MILART  TERM, 


>i». 


to  bis  daughter,  ag  Edwards  oeeufided  it.  Soeh  ocoapa- 
tion  must  be  taken  to  refer  to  the  tune  of  making  the  y/nSL 
And  it  appears  to  me,  that  no  evidence  offered  on  the  pari 
of  the  defendant  was  improperly  rejected  at  the  trials 
as  the  plaintiff  had  previously  proved  the  Ikct  of  occupa- 
tion and  enjoyment  of  the  cellar  in  question,  which  was  of 
itself  sufficient  to  warrant  the  Jury  in  finding  a  verdict 
ftwhim* 

Rule  discharged  (a)«. 


(•)  See  BodenUm  t.  PriMardf  I  Bam.  &  Ores.  360;  On^ley  ▼. 
Ckm^m,  8  B.  Moore»  665;  &  C  1  Bing.  483. 


The  Court  will 
not  enlaiige  the 
time  for  boil  to 
render  thdr 
principal*  OB  an 
affidavit  that  he 
waaill,  and 
could  not  be  re- 
moved without 
endangering  hift 
life. 


Warrihoton  v.  Sammbll. 

A  RULE  having,  on  a  former  dayj  been  obtained  by  Mr» 
Serjeant  Adams,  calling  on  the  plaintiff  to  shew  cause  why 
the  time  for  the  defendant's  bail  to  render  their  principal 
might  not  be  enlarged,  on  an  affidavit  stating  that  he,  the 
defendant,  was  in  an  extreme  state  of  illness,  and  that,  if  he 
were  removed,  his  life  would  be  endangered : — 

Mr.  Serjeant  fFilde,  now  shewed  cause,  and  relied  on 
Wynn  y.  Petty  {a),  where  the  Court  o{  King's  Bench  refus- 
ed time  to  be  enlarged  for  the  bail  to  render  their  prin- 
cipal, on  an  affidavit  that  he  could  not  be  ^removed  from 
the  place  where  he  was  confined  by  illness,  without  en- 
dangering his  life,  which  was  precisely  this  case ;  and  in 
Grant  v.  Pagan,  Lord  EUenborough  said  (6),  that  as  to 
the  incapacity  of  bail  to  render  their  principal,  arising 
without  any  default  of  their  own,  the  same  excuse  might 
as  truly  be  made  in  the  case  of  the  sickness  of  the  princi- 


(«}  4  Eut, 


(«)  Id.  190. 


IN  THE  FIFTH  AND  SIXTH  YEAMB  OF  OEO.  IT. 


171 


jpal,  ioas  to  make  kkn  kicapablt  of  renorali  witboul  en-      ^jaig>^ 
dhageraig  h]»  life^  where,  neverthdesty  the  bail  an  answer-   WAR&iMoroM 
*kle.  SAvvttL. 

Lord  Chief  Justice  Best. — These  cases  are  expressly 
in  paint,  to  shew  that  we  eannot  accede  to  this  application. 
We  imiBt  adhere  to  established  rules;  the  hardship  of 
tpartieular  case  eannot  justify  us  in  departing  from  the 
BSttal  practice;  and  where  one  party  BUist  suffer  by  the 
set  of  God,  we  cannot  interfere. 

The  rest  of  the  Court  concurring — 

Rule  discharged  («)r 

(«)  See CoA w.Btll,  13 Esst, 365, 


TlNOLS  9.  ROSTON. 

A  RULE  having  been  obtained  by  Mr.  Serjeant  Wilde, 
on  a  former  day,  to  shew  eause  why  a  writ  of  accedas  ad 
€uriam,  sued  out,  by  the  defendant,  to  remove  a  plaint 
from  the  Court  of  Requests  for  the  manors  of  Sheffield 
and  EcdesaU,  into  this  Court,  should  not  be  set  aside>  on 
ibe  ground,  that  the  writ  had  been  issued  improperly. 

Mr.  Serjeant  Peake,  now  shewed  cause,  and  submitted, 
^t  writs  of  this  description  had  been  frequently  sued  out, 
pieriously  to  the  decision  of  this  Court,  in  the  late  ease 
^SccU  v..  Bye  (a)^  and  that  the  present  writ  had;  in  fact, 
beea  issued  before  that  case  was  determined.  In  that  case, 
too,  the  question  turned  on  the  jurisdiction  of  this  Court, 
to  set  aside  a  writ  ^{fidae  judgment  f  and  although  Dr. 


IrMlMMicif, 

Fek.gih. 

AwritofoMT- 
dtmadewrUm, 
does  not  Ite  ftv 
the  remoTal  of 
a  plaint  ftt>m  s 
court  of  coBfdk 
once  to  ft  snpe* 
fior  Court,  and 
if  brought,  the 
btterConitwIU 
•et  it  adde  on 
motlou. 


(a)  9  B.  Moore,  649. 
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Grrdencelts  case  was  relied  on,  to  shew  that  such  a  writ  did 
not  lie ;  d/ortiori,  the  present  writ  is  the  proper  mode  of 
proceeding;  and  more  particularly  so,  as  the  Court  of  Re- 
quests is  not  a  Court  of  record. 

Lord  Chief  Justice  Best. — Independently  of  the  case 
of  Scott  v.  Bye,  this  question  has  already  been  decided  in 
the  late  case  of  Bates  v.  Turner  (a),  where  we  expressly 
held,  that  a  writ  oiaccedas  ad  curiam  will  not  he  for  the 
removal  of  a  plaint  from  a  Court  of  Conscience  to  this 
Court.  But  as  the  present  writ  was  sued  out  before  the 
decision  in  Scott  y.  Bye,  the  rule  must  be  made 

(The  rest  of  the  Court  concurring — ) 

Absolute;  but  without  costs.. 

(«)  iinle,  32. 


Tkwriday, 
Feb.  \Oih. 

The  Court  will 
not  order  an  an- 
nuity deed,  and 
other  securitiei 
connected  there- 
withy  to  be  de- 
livered up  to  l)e 
cancelled,  al- 
though void  un- 
der the  statute 
17  G.  3,  e.  20, 
one  of  the  grant* 
OFB  being  an  in- 
fant, and  the 
memorial  being 
defective ;  but 
will  only  let 
aaide  the  war- 
rant of  attorney, 
and  judgment 
entered  up 
thereon. 


Stortom  «.  ToMLiNs  and  Aiiother. 

A  RULE  nisi  was  obtained  by  Mr.  Serjeant  Onslow^  on 
a  former  day  in  this  Term,  calling  on  the  plaintiff  to  shew 
cause  why  the  judgment  which  had  been  entered  up  on  a 
^arrant  of  attorney,  for  securing  the  payment  of  an  annui- 
ty which  had  been  granted  by  the^  defendants  in  this 
cause,  should  not  be  set  aside,  and  the  deed  and  other  as- 
surances delivered  .up  to  be  cancelled,  on  the  grounds, 
firsts  of  the  minority  of  one  of  the  defendants  at  the 
time  of  granting  the  annuity;  and  secondly^  that  there 
were  two  grantees,  although  it  appeared  on  the  face  of 
the  memorial  that  there  was  one  only;  and  consequently, 
that  such  memorial  had  not  been  properly  enrolled,  ac^ 
cording  to  the  statute  17  Geo.  3,  it  appearing  that  the  an* 
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Duity  had  been  granted  previously  to  the  passing  of  the 
58G<fo,S,e.  141. 

Mr.  Serjeant  Wilde,  now  shewed  cause^  and  submitted, 
that  although  one  of  the  grantors  were  an  infant,  it  was  no 
ground  for  avoiding  the  annuity,  as  against  the  other; 
and  that,  although  there  were  two  grantees,  and  the  name 
of  one  only  appeared  on  the  face  of  the  memorial,  still  the 
Court  had  no  authority  to  order  the  deed  and  other  secu- 
rities to  be  cancelled;  but  that  their  jurisdiction  must  be 
confined  to  setting  aside  the  warrant  of  attorney,  and 
judgment,  as  those  alone  were  under  their  control,  and  with- 
in their  jurisdiction.  In  Dalmery.  Bamard{a)j  where  a  rule, 
similar  to  this,  had  been  granted,  it  being  stated,  in  the  deed, 
that  the  consideration  money  was  paid  by  the  principal,  when 
it  appeared,  that  it  had,  in  fact,  been  paid  by  an  agent,  on  be- 
behalf  of  the  principal ;  the  Court  made  the  rule  absolute  as 
&r  as  respected  the  vacating  of  the  warrant  of  attorney  and 
judgment,  but  discharged  it  as  to  delivering  up  the  deeds  to 
be'^cancelled.  So  in  ex  parte  Chester  (d),  where  a  bond  and 
warrant  of  attorney  to  confess  a  judgment  had  been  g\ven 
to  secure  an  annuity,  and  the  date  of  the  latter  was  not 
set  forth  in  the  memorial,  the  Court  only  set  aside  the  war- 
rant of  attorney  over  which  they  had  jurisdiction,  as  it  was 
a  proceeding  in  Court.  In  The  Duke  of  Bolton  v.  Wil- 
Uams,  Lord  Loughborough  said(c),  "  the  Courts  of  com- 
mon law,  which  will,  upon  their  general  jurisdiction,  enter 
into  the  validity  of  the  warrant  of  attorney  or  judgment, 
upon  motion,  in  the  particular  application,  under  the  sta- 
tute 17  Geo,  3,  will  only  set  aside  the  judgment  or  execu- 
tion, or  vacate^the  warrant  of  attorney ;  but  their  jurisdic- 
tion does  not  extend  to  ordering  the  bond  to  be  deli- 
la)  7  Term  Rep.  248.  (&)  4  Term  Rep.  694. 
(c)  2  Ves.  Jon.  154|  8.  C.  4  Browa's  Chan.  Cas.  310. 
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tered  ttp;  and^if^vet  doneyithasbeendonemadyertendy.** 
That  distinction  was  adverted  to  in  a  note  to  Ejs  parte 
AnseU(a);  and  in  Symond$  ▼•  Coboume  (A),  the  Court  re« 
An^  to  order  an  annuity  bond  to  be  delivered  up  to  be 
canoeHdd,  for  want  of  a  memorial,  pursuant  to  the  etatote; 
and  Lord  Chief  Justice  Eyre  there  said,  that  the  motioii 
riuNild  hafie  been,  to  stay  proeeedinga* 

Mr.  Serjeant  Onehw,  in  support  df  the  rule,  contend* 
ed,  that  aU  the  aeourities,  as  well  as  the  contract  itadfj 
were  Spso  facto  void,  as  one  of  die  grantors  was  an  in* 
fant  at  the  time  the  anmiiky  was  granted;  and  by  tbe  17lh 
fiWou  S,  e.  96,  S.6,  it  is  enaotod,  ''  that  aU  contracts  fiwr 
the  puvcJhase  of  atty  annuity  with  any  person  being  under  the 
age  of  twentynme,  efaallbe  and  remain  utterly  void;  any  at* 
tompt  to  confinn  the  same,  after  such  person  rii*&  have  at- 
tssned  the  age  of  twenty-one  notwithstanding;  and  that 
any  person  procuring  an  infant  to  grant  an  amiuity,  or  rat^ 
fy  it  when  of  age,  shall  be  guilty  of  a  nusderaeanor,  and 
punished  \srj  fine  or  imprisonment**  In  BlachAcmtft 
Commentmies{c)f  where  that  learned  Judge  was  treatiag 
of  the  act  in  question,  it  is  said,  ''in  case  of  coHttsi^e 
praetiees  respecting  the  consideration,  the  Court,  in  whieh 
any  action  is  brought,  or  judgment  obtained  upon  8«eh 
oollusiTC  eeeurity,  may  order  the  same  to  be  cancelled,  and 
the  judgment  (if  any)  to  be  vacated;  and  also  all  contracts 
for  the  puDchase  of  annuities  from  infanta,  shall  reamin  ttt«^ 
terly  void,  and  be  incapable  of  confinnation,  after  such  in- 
&nt8  arrive  to  the  age  of  maturity/'  And  in  IPVUamu  v. 
HwMn  (if),  the  Court  set  aside  a  bond  and  other  secuxi- 
ties  for  an  aniMity,  after  a  lapse  of  six  yeaas,  for  two  of 
^mhich  it  had  been  paid,  on  the  gvound  that  the  considecar 

(w)  I  ftM.«c  Pul.  66,  n.  (c)  V^€,  |MI61. 

C^)JU.  483.  .^8  Xsiun.  4^ 
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tion  money  irms  not  lihe  property  of  if  «,  as  stated  in  the  se- 
curities, bat  of  B.g  Mid  tliat  the  naae  a(  the  person  en 
wliose  behalf  the  money  was  paid»  was  nel  truly  set  farth 
in  the  receipt  thereon ;  J?,  being  alive,  and  having  claimed 
theeonsideii^on  money  and  the  amiuity  m  his  awn. 

Lord  Chief  Ja«tioe  Best. — ^Thb  is  an  applicatioii  t»  sift 
Sttdeawairant  of  attorney  and  judgment  entered  up  thereon, 
and  which  warrant  of  attorney  was  pren  to  secure  the  pajr- 
nentof  an  annuity  granted  by  the  defendants  to  the  plaintiff; 
and  that  die  deed  and  other  securities  might  be  deliTcred 
up  to  be  cancdled,  cm  the  grounds  that  one  of  the  grantors 
was  an  infant  at  the  time  the  annuity  was  created,  and 
that  there  had  been  no  proper  enrolment  of  the  memorial. 
But  we  can  only  exercise  a  jurisdiction  over  the  warrant  of 
attorney  and  judgment,  as  we  have  no  authority  under  the 
4di  section  of  the  statute  17  Geo.  S,  to  order  the  deed  and 
odiet  securities  to  be  cancelled,  that  section  being  confined 
to  cases  where  pait  of  the  consideration  should  be  re- 
tomed  to  the  person  adTancing  it;  or  in  case  it  should  be 
paid  in  notes  which  should  not  be  paid  when  due,  or  if  the 
consideration  should  be  paid  in  goods,  or  any  part  of  it  ro- 
tuned  on  pretence  of  answering  the  future  payments  of  the 
amraity,  or  on  any  other  pretence.  It  appears  to  me  to  be 
enough  to  say,  that  this  is  not  one  of  those  specified  cases; 
and  the  sixth  section  only  declares,  that  all  contracts  fer 
ibe  purchase  of  ammkies  with  infants  shall  be  Toid,  and 
does  not  give  us  a  jurisdiction  to  set  aside  the  deed,  bond,  or 
other  assurances,  given  to  secure  the  annuity. 

Mr.  Jxw&ce  Park,  and  Mr.  Justice  Burrough  con* 
corted* 

Mr.  Justice  Gaselee.^--AH  the  authorities  shew  that 
we  have  only  a  siunmary  jurisdiction  to  set  aside  the  war- 
rant of  attorney,  and  exercise  a  contrail  over  die  judg- 
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ment  entered  up  thereon,  aa  they  are  proceedings  in  Courti 
of  which  we  can  take  notice  on  motion.     In  Garrood  v. 
Sanders  (a),  where  the  grantor,  having  assigned  a  lease 
for  securing  the  payment  of  an  annuity,  afterwards  sold  his 
interest  in  the  lease  to  a  bond  fide  purchaser,  it  was  held, 
that  he  was  not  entitled  to  have  the  security  delivered  up 
to  be  cancelled,  on  the  ground  that  the  memorial,  required 
by  the  17  Geo.  3,  had  not  been  duly  registered,  as  the 
Court  said  that  the  words  of  the  4th  section  of  the  act  were 
expressly  confined  to  cases    where  the  application   was 
made  by  the  grantor  himself.    In  Hart  v.  Lovelace  an 
application  was  made  to  cancel  an  indenture,  bond,  and  war- 
rant of  attorney,  given  to  secure  an  annuity;  and  Lord 
Kenyon  said  (6),  ^'  he  was  not  prepared  to  say  whether  or 
not  all  the  instruments  given  to  secure  an  annuity  must  be 
set  aside,  because  one  only  was  not  properly  registered, 
and  that  the  cases  on  that  subject  were  not  reconcileable  ;** 
but  that  case  was  decided  on  another  ground.     In  Stead- 
man  v.  Purchase  (c),    an  application    was   made    to  set 
aside  the  judgment  and  annuity  deeds,  because  the  in- 
dorsement on  the  indenture  by  which  the  annuity  was 
granted,  was  not  registered  as  well  as  the  deed  itself; 
and  the  Court  made  that  part  of  the  rule,  to  set  aside  the 
judgment,  absolute,  but  discharged  that  part  of  it  which 
had  reference  to  setting  aside  the  deeds,  as  they  had  only  a 
summary  jiurisdiction  over  the  judgment,  by  reason  of  the 
warrant  of  attorney.     Although,  in  ex  parte  AnseU,  this 
^Court  made  a  rule  absolute,  to  cancel  the  bond,  warrant 
of  attorney  and  deed,  on  the  ground  that  the  memorial  did 
not  state  the  terms  and  conditions  of  redemption  contain- 
ed in  a  proviso  in  the  deed;  yet  the  learned  reporters,  in 
a  note  subjoined  to  that  case,  after  referring  to  ex  parte 
Chester^  and  the  dictum  of  Lord  Loughborough^  in  the 
Duke  o{  Bolton  v.  WiUiams^  doubted  whether  the  ride  in 

{•)  6  Term  Rep.  403.  (*)  Id.  476.  (c)  Id.  737- 
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CT parte  Ansett  was  not  made  absolute  in  the  form  in  which  .j^^. 
it  was  moved^  through  inadvertence;  and  in  Symonds  v. 
Coboume,  the  Court  acted  accordingly,  and  refused  to  or- 
der an  annuity-bond  to  be  delivered  up  to  be  cancelled, 
for  want  of  a  memorial  pursuant  to  the  statute  17  Geo. 
S,  although  it  was  void  by  the  Ist  section  of  the  act. 
The  Court  of  Exchequer  have  proceeded  on  the  same 
principle;  and  in  Appleby  v.  Smith  (a),  and  Jeffrey  v. 
The  Duchess  of  ^^Ao2(6),  refused,  on  motion,  to  order  the 
securities  to  be  delivered  up,  for  an  omission  or  informa- 
lity in  the  memorial,  but  confined  themselves  to  setting 
aside  the  warrant  of  attorney  and  judgment ;  it  being  ad- 
mitted, in  the  one  case,  that  they  only  could  be  reached  by 
motion; — and  in  the  latter  the  Court  held  that  they  had  no 
authority  to  direct  the  securities  to  be  delivered  up,  the 
eases  in  which  such  jurisdiction  is  given  by  the  4th  section 
being  specifically  defined.  On  authority,  therefore,  as 
weU  as  on  principle,  the  rule  for  setting  aside  the  warrant 
of  attorney^  and  judgment  entered  up  thereon,  in  this  case, 
must  be  made  absolute ;  and  that  part  of  it  requiring  the 
cancelling  the  deed  and  other  securities,  discharged  (c). 

Rule  accordingly. 

(«)  3  Anst.  865.  3  East,  500.     Brown  v.  Rose^  1 

[h)  Id.  n.  Marsh.  478. 

<e)  See  Chawner  t.  Whaley, 


Prycb  and  Another  r.  Wilkinson.  FeMoeSf.' 

X  HIS  was  an  action  oi  assumpsit. — The  first  count  of  the  The  piaintiiGi 

declaration  stated,  thai;  the  defendant  was  indebted  to  the  ptoyed^"the"' 

plwntifis  in  1000/.,  for  the  work  and  labour,  care,  dili-  defendant  to 

'  '  sell  an  estate  for 

him,  and  being 
ttmble  to  do  so,  they  applied  to  an  attorney,  who  raised  a  sum  by  way  of  mortgage,  bat  they  did 
not  Interfere  In  the  negotiation : — Held,  that  as  they  had  assisted  in  procuring  the  loan,  they 
were  drivers  of  a  bargain,  within  the  statute  12  ifmw,  sut.  2,  c.  16,  s.  2,  and,  therefore,  only  en- 
titled to  5«.  per  cent,  commission. 

VOL.  X.  N 
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iMfr^  gence> jDuniiies «nd  attendances  of  tbe  plainti^  by  them 
4one,  performed  «aid  beBtowed»  as  the  agents  of  the  d^ 
feodant^  and  aa  his  retainer  $  and  for  ceitam  comHusBioii 
and  rewaard  due  and  payable  from  the  defendant  to  the 
plamti£&9  in  respect  thereof.  To  this  were  addod  a 
quaniufM  mermit^  and  the  usual  money  eounts.  The  de- 
-fendant  suffered  judgment  by  default.  A  writ  of  inquiry 
of  damages  was  executed  before  tbe  Seoondary,  in  Coie- 
man  Street,  London^  on  the  13th  Detember  last,  when 
it  appeared  that  the  plaintiffs^  accountants  in  the  city^ 
sought  to  recover  1051.,  being  a  commission  of  2i  per  cent. 
for  procuring  for  the  defendant  a  loan  of  ASOfU.,  on  the 
Q^ortgage  of  an  advowson  in  Essex,  of  which  he  was  the 
incumbent  That  the  defendant  being  desirous  of  dis- 
posing of  the  advowson,  subject  to  his  own  ineumbency« 
had  employed  the  plaintiflGB  to  sell  it  for  him^  that  they« 
not  having  succeeded  in  the  attempt^  represented  to  the  de- 
fendant, that  they  could  piocure'bim  the  money  he  wanted* 
upon  mortgage;  and  that,  with  his  consent,  they  ns^otiat* 
ed  with  several  solicitors  for  that  purpose^  and  eventually  a 
loan  of  4200/.  was  procured  by  a  solicitor  employed  by  the, 
plaintiffs,  but  without  any  iiiirther  interference  on  their  parts. 
The  plaintiffs,  in  support  of  their  claim  for  commission^ 
produced,  before  the  Secondary,  several  letters  written 
by  the  defendant  to  them,  containing  a  correspondence 
from  August,  \9SS,  to  January,  1824^  and  in  one  of  which 
the  defendant  stated,  that  he  certainly  would  not  object 
to  the  plaintiff's  terms  o{2kper  cent.,  if  they  would  finish 
the  business  speedily. 

It  was  objected,  for  the  defendant,  that  this  demand  of 
9^  per  cent,  was  illegal,  under  the  statuterof  usury,  IS  Car. 
S,e.  IS,  s.  »,  and  12  Anne,  stat.  S,  c.  16,  B.2{a),  which 
limit  the  commissions  upon  the  procuration  of  loans  to  5s. 
per  cent. 

(a)  By  \2Anne,  stat.  2»  c.  16,  ryBcrirai«raiidflcriveaen»  broker 
B.  2,eoiifirming  12  Car,  2,  c.  13,  s.  and  broken,  soiidtor  and  solidt- 
5,  it  u  enacted, "  that  all  and  eve-     ors,  driver  and  drivers  of  baif^ains 


IN  THE  FIFTH  AND  SIXTH  YEARS  OF  GEO.  IT, 

The  Secondary  was  of* opinion,  that  the  plaintifls  werfe  >15^ 
harred  by  those  statutes  froni  recovering  more  than 
&.  per  cent, ;  and^  in  his  charge  to  the  Jury,  he  told  them, 
that  if  they  considered  the  work  and  labour,  proved  by  th^ 
phtintiffsy  entitled  them  to  ten  guhieas,  which  was  the  ex- 
tent they  could  ref^over,  bdng  & .  pet  cent,  on  4200/., 
they  must  gife  a  verdict  Ibr  that  sum;  and,  if  not,  then 
fbr  any  less  suin  which  they  might  think  proper.  The 
Jofy  accordingly  retumcfd  a  vardiet  for  the  plaintiffs  fot 
10^  lOs. 

Hr.  Etofijeant  Wilder  on  a  former  day  in  this  Term, 
Od  affidavits  of  the  plaintills,  stating  these  fkcts,  obtained 
a  ntle  mri  that  this  inquisition  might  be  set  aside,  and  a 
new  writ  of  inquiry  executed,  on  the  ground  of  a  misdirec^ 
tfon  to  the  Jury  by  the  Secondary.  He  submitted  that 
tM  plamtiffs  did  not  fall  withhi  the  operation  of  the  statutes, 
si  they  did  not  advance  the  money  themselves;  and  that,  at  aA 
events,  they  were  entitled  to  a  remuneration  for  endeavour- 
ing to  dispose  of  the  advowson  in  the  first  instance;  and 
iFth«y  had  been  obliged  to  take  journies,  and  inciir  ex-, 
ptoses,  in  examinmg  the  property  and  making  other  in- 
quiries, they  were  cfearly  entitled  to  a  larger  commission 
thah  5s.  per  cent 

Mr.  Serjeant  Bomnqket  now  shewed  cause,  and  relying 
on  the  statute  12  Anne,  atat.  S,  c.  16,  submitted,  t)iat,  nn- 

fi»r  centmctSy  who  bImU,  after  the  fbr  a  year,  add  bo  rateablj,  or 

9M  Stp4emUr,  1714,  t«ke  or  re-  aboTe  twelve  peace  over  and  above 

ceire,  ^re^y  or  indirectly,  any  the  stamp  duties,  for  making  or 

lum  or  snnu  of  money,  or  other  renewing  of  the  bond  or  bill  for 

reiwd  or  thing',  for  broka^e,  so-  loan,  or  forbearing  thereof,   or 

lidtkig;  driving  or  procarfng  the  for  any  counter-bond  er  bill  coa» 

Wmb  or  forbearing  of  any  ram  or  oeming  the  same,  shall  forfeit  for 

tarns  of  money,  over  and  above  every  such  oflfence  20/.,  with  costs 

the  rate  or  value  of  Jive  ahiUinffi  of  suit,  atid  suffer  imprisonment 

for  the  loan  or  forbearing  of  iOOf!  for  hiflf  a  yeaf > 

-  N« 
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188&,  der  the  cir9umstaiices,  the  plaintiffs  must  be  considered  as 
having  procured  the  loan  in  the  character  of  brokers,  so 
as  to  bring  them  within  the  meaning  of  the  second  section 
of  that  act;  and  although  they  did  not  interfere  after 
the  loan  was  negotiated  for,  yet  they  were  the  means 
of  its  being  ultimately  procured;  and  any  party  who  is 
instrumental  to  the  procurement  of  money,  by  way  of 
loan,  falls  expressly  within  the  spirit  and  operation  of  the 
statute;  and  here  it  is  quite  clear,  that  the  plaintiffs  for- 
warded the  transaction. 

Mr.  Serjeant  Wilde,  in  support  of  the  rule,  insisted,  that 
the  plaintiffs  did  not  of  themselves  procure  the  money,  nor 
did  they  do  any  thing  to  bring  themselves  within  the  con- 
templation of  the  Legislature,  at  the  time  the  statute  was 
passed;  and  that  they  did  pot  fall  within  either  of  the 
classes,  or  description  of  persons  mentioned  in  the  act,  rur. 
brokers,  solicitors,  or  drivers  of  bargains.  That  at  the 
express  request  of  the  defendant,  they  sought  for  per- 
sons who  were  likely  to  treat  for  the  loan  required ;  that 
they  were  therefore  mere  general  agents,  and  had  nothing 
whatever  to  do  with  preparing  the  securities  by  which  the 
loan  was  to  be  negotiated  or  effected.  And  although  a 
solicitor,  or  driver  of  bargains  might  be  within  the  act,  it 
could  not  apply  to  the  plaintiffs,  who  were  entitled  to  a 
remuneration  for  their  trouble,  and  for  the  expenses  in- 
curred by  them  in  endeavourin^o  effect  the  sale  in  the^ 
first  instance,  and,  on  their  failing  to  do  so,  in  introducing 
the  defendant  to  the  solicitor  of  the  party  by  whom  the 
money  was  eventually  advanced.  Such  solicitor  was.  the 
party  whom  the  Legislature  meant  to  confine  in  his  charge 
for  brokage;  and  here,  as  it  appeared  by  the  correspon- 
dence between  the  parties,  that  the  plaintiffs  were  em- 
ployed in  endeavouring  to  effect  a  sale  or  mortgage  of  the 
defendant*s  property,  for  nearly  six  months  before  the  ul- 
timate arrangement  was  made,  they,  were  entitled  to  re- 
cover oik  4he  count  founded  on  a  quantum  meruit. 
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Lord  Chief  Justice  Best. — The  plaintiffs  in  this  action 
were  originally  applied  to  by  the  defendant  to  procure  the 
sale  of  his  advowson,  of  which  he  was  the  then  incum-     wil simmn. 
bent    The  sale  could  not  be  accomplished,  but  the  plain- 
tiffi  endeavoured  to  procure  a  loan^and  accordingly  applied 
to  a  solicitor  for  that  purpose,  through  whom  the  negotia- 
tion was  ultimately  effected,  and  for  this  the  plaintiffs  sought 
to  recover  from  the  defendant  a  commission  of  Si  per  ceni. 
It  18  clear,  therefore,  that  they  assisted  in  procuring  the 
advance  to  be  made.     The  question  then  is,  whether  for 
this  service  they  can  charge  a  commission  of  2^per  ceni,, 
or  must  be^  confined  to  5s.  only.     It  is  not  necessary  to 
decide  whether  they  have  been  guilty  of   an  offence, 
for  which  they  are  liable  to  punishment;  it  is  enough 
if  tbe  transaction    in  which   they  have  been  engaged 
Ml  within  the  meaning .  of  the  Legislature    and   terms 
of  the  statute  otAnne,  at  the  time  it  was  passed.     It  is 
quite  clear  that  it  is  against  the  policy  of  the  act,   the  ob- 
ject of  which  was  not  only  to  reduce  the  rate  of  interesti 
but  to  protect  persons  in  distress,  who  might  require  the 
assistance  of  scriveners,  brokers,  or  others,  and  provide 
against  the  extortionate  exactions  to  which  they  might  be 
otherwise  exposed.     The  1st  section  regulates  the  rate 
of  interest  to  be  taken  on  loans,  riiS;  5Lper  cent,  per  anmum, 
and  the  ^d  applies  to  scriveners,  brokers,  solicitors,  and 
drivers  of  bargains  for  contracts.     The  plaintiffs  certainly 
fall  within  the  latter  description  of  persons;  and  although 
they  did  not  drive  the  nail  to  the  head,  yet  they  not  only 
rendered  their  assistance  in  finding  out  a  personwbo  would 
drive  the  bargain,  but  afterwards  allowed  it  to  be  driven ; 
and  if  persons  assist  in  driving  they  must  be  considered 
as  drivers.  The  statute  then  provides,  that  if  such  persons 
shall  take  or  receive,   directly  or  indirectly,  any  sum  or 
reward  for  brokage,  soliciting,  driving  or  procuring  the 
loan  or  forbearing  of  any  sum  over  and  above  the  rate  or 
value  of  5^.  for  the  loan  or  forbearing  of  1002.  for  a  year,. 
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m5>^  wd  00  rat^ably,  they  shaU  forfeit  fov  ^Vi^ry  such  offence 
20L,  and  suffer  imprisonment  for  half  a  year«  The  plain* 
tiffs  have  not  only  solicited^  but;  been  the  aetual  means  of 
procuring  the  loan  in  question ;  and  if  ihey  had  negotiated  it 
together,  they  could  only  have  been  entitled  to  charge  at 
the  rate  of  5s.  percent.;  and,  as  they  performed  part  only, 
it  would  be  absurd  to  say,  that  they  should  b^  entitled  to 
charge  mgre  than  if  they  had  done  the  whole*  It  ia  of  the 
greatest  importance,  tha.t  persons  standing  in  the  situation 
pf  the  defendant;  should  be  protected  against  improvideni 
bargains,  yhich  they  might  be  induced  to  make  in  time  of 
need  or  necessity;  and  monies  ought  not  to  be  allow^  to 
be  taken  from  them,  which  in  justice  belong  to  their  cre- 
ditors. Parties  who  are  engaged  in  transactions  of  this 
nature,  are  not  only  liable  to  lose  any  charges  that  might 
be  agreeid  to  be  paid  them  by  way  of  compensation  or 
commission,  but  they  may  also  be  called  on  to  suffer  the 
penalties  imposed  by  the  statute.  As,  therefore,  it  ap* 
pears  to  me,  that  if  the  plaintiffs  had  negotiated  the  whole 
of  the  loan,  fkom  beginning  to  end,  they  could  only  b^  en« 
titled  to  charge  the  defendant  at  the  rate  of  5a.  per  eenL, 
I  thipk  the  view  the  Secondary,  took  was  cosreot,  and  that 
thi^  rule  must,  consequently,  be  discharged. 

Mr.  Jiistiqe  Park. — ^It  is  of  the  greatest  importance  thut 
this  statute  should  receive  the  construction  put  on  it  by 
my  Lord  Chief  Justice;  and  if  the  argument  for  ik^  pli|in- 
tiffs  could  prevail,  the  operation  of  the  statute  would  be  al- 
together perverted;  as,  before  a  transaction  of  this  nature 
were  completed,  a  party  who  might  endeavour  to  procure 
a  loan  by  way  of  annuity,  at  an  exorbitant  rate,  aii^ht  atop 
shqrt  just  before  the  completion  of  th^  transaction:  and 
here  it  appears  by  the  affidavits,  that  the  phdntifi^  entfered 
into  the  negotiation  for  the  loan,  and  that  they  iVAt>cipated 
its  completion,  as  the  defendant  stated  in  o^e  of  his  letters 
that  he  would  not  object  tp  their  terms  of  ^  per  cemi*^  if 
they  would  finish  the  business  speedily. 
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Mr.  Justice  Bvrrouoh. — If  the  plaiiitiflB  had  aetuaBy 
eootraeted  with  the  defendant  at  the  rate  of  i^per  eent.^ 
by  way  of  commisttony  they  could  not  hare  heen  entitled 
to  recoTcr  it,  as  the  transaction  falls  within  the  meaning 
anci  operatioR  of  the  statute ;  and  I  very  nmeh  doiri>t  whe- 
tbitt  they  were  entitled  to  recoTer  any  thing.  If  they  took 
21  ptr  ceni,  they  would  ha^e  been  guSty  of  a  raisdemeanory 
.and  if  BO,  they  could  only  be  entitled  to  nonunal  damages. 

Mr.  Justice  Gasbleb. — If  there  had  been  any  eTSdence* 

of  a  specific  contract  for  sale,  and  the  plaintiffs  were 

(ttt  Is  expense  in  endeavouring  to  eflfect  it,,  but  could  not 

Btieeeedi  they  might  have  been  entitled  to  recover,  on  the 

wrants  for  work  and  labour;  but  they  sought  to  recover  from 

Aiedefaidant  a  certain  commission  for  negotiating  for  a 

loiD,  wiiich  Mb  within  the  meaning  of  the  statute. 

Rule  discharged,  with  costs^ 
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Whitehead  r.  Ohebtham. 

[In  Error.]  Feb.  loA 

This  was  a  writ  of  error  from  the  Court  of  King's  A  count  in  of- 
Benehf  on  a  judgm«it  after  verdict^  in  an  action  of  assump-  t^tt^'  plain-' 

tiSe,  at  the  re- 
quest of  the  de* 
f^mUai,  had  ittained  him  to  lay  ool  700i  in  the  jrarchaee  of  an  •nnuityr  diat  the  defendant  promised 
to  use  due  care  to  la^  out  the  money  in  sqch  porciuue,  the  payment  whereof  should  he  weU  and' 
mfldenfly  secured;  that  the  plaintUT,  confiding  in  the  defimdant's  promise,  deliyered  the  money 
to  Vim  for  that  purpose,  hot  that  he  a4Ta|)«ed  it  on  ^  bad  and  faisniPiidps^  security: — ^Held, 
tint,  after  verdict,  it  must  l>e  taken  that  the  promise  was  made  in  consideration  of  the  delivery  of 
the  V9mj,  whith  wm  «  aaffi<tat  conoderatioft;  and  that,  even  if  such  eonsidtration  were  insufll- 
denily  suted,  no  ol||ectioB  eookl  be  raised  to  it,  either  lu  arrest  of  judgment,  or  by  writ  of  error. 
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1825*  sity  against  the  defendant  below,  for  not  securely  investiDg 
Whitehead  a  sum  of  money  entrusted  and  delivered  to ;  him  by  the 
Orbbtham.     plaintiif  below,  according  to  his  undertaking. 

The  declaration  contained  several  counts;  and,  at  the 
trial,  a  verdict  was  entered  for  the  plaintiff,  upon  the  five  first 
•  counts,  generally.  The  third  count  stated,  "  that  where- 
as, before  the  making  of  the  promise  and  undertaking  of 
the  defendant  below,  thereinafter  mentioned,  to  wit,  on, 
&c.,  at,  &c.,  the  plaintiff  below,  at  the  special  instance 
and  request  of  the  defendant  below,  retained  and  em- 
ployed the  defendant  below  to  advance  and  lay  out  a  cer- 
tain sum  of  money,  to  wit,  the  sum  of  700/.  for  the  plain- 
tiff below,  in  the  purchase  of  an  annuity,  to  be  well  and 
sufficiently  secured,  he,  the  defendant  below,  undertook, 
and  then  and  there  faithfully  promised  the  plaintiff  below 
to  use  due  and  sufficient  care  to  advance  and  lay  out  the 
said  sum  of  money  in  the  purchase  of  an  annuity,  the  pay- 
ment whereof  should  be  well  and  sufficiently  secured."  The 
plaintiff  below  then  averred,  "  that  he,  confiding  in  the 
said  last-mentioned  promise  and  undertaking  of  the  de- 
fendant below,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  deli- 
vered to  him,  the  defendant  below,  the  said  last-mentioned 
sum  of  money,  for  the  purpose  last  aforesaid;  and  that  al- 
though the  defendant  below,  afterwards,  to  wit,  on,  &c.,at, 
&c.,  did  advance  and  lay  out  the  said  sum  of  money  for  the 
plaintiff  below,  in  the  purchase  of  a  certain  annuity,  to 
vdt,  the  purchase  from  the  Reverend  Samuel  Lode,  of  an 
annuity  or  annual  payment  of  96/.,  during  the  life  of  the 
said  Samuel  Locke,  for,  and  in  consideration  of,  the  said 
sum  of  700/.,  the  money  of  the  plaintiff  below,  then  and 
there  advanced,  and  paid  by  the  defendant  bebw  to  the 
said  Samuel  Locke;  nevertheless,  that  the  defendant  be- 
low, not  regarding  his  said  promise  and  undertakingi 
but  contriving,  and  fraudulently  intending,  craftily  and 
subtilely,  to  deceive,  defraud,  and  injure  the  plaintiff 
below*  in  this .  behalf^  did  not,  nor  would,  use  due  and 
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sufficient  care  to  advance  and  lay  out  the  said  sum  of  mo-  ^  18g5. 
ney  in  the  purchase  of  an  annuity^  to  be  well  and  suffi- 
ciently secured,  but  wholly  neglected  so  to  do,  and  there- 
by craftily  and  subtilely  deceived  and  defrauded  the  plain- 
tiff below,  in  this,  to  wit,  that  the  defendant  below,  then 
and  there  wrongfully  and  unjustly  advanced  and  paid  the 
said  sum  of  700/.  to  the  said  Samuel  Locke^  as  aforesaid, 
on  a  bad,  insufficient,^  and  inadequate  security ;  and  also,  in 
this,  to  wit,  that  the  said  Samuel  Zocite,  before  and  at 
the  time  of  the  said  advance  of  the  said  sum  of  700/.  to 
him  as  aforesaid,  and  from  thence  hitherto,  had  been,  and 
then  was,  in  b^^  and  insolvent  circumstances,  and  wholly 
unable  to  pay  the  said  annuity,  or  any  part  thereof;  and 
by  reason  of  the  badness  and  insufficiency  of  the  said  secu- 
rity, and  of  the  said  last-mentioned  bad  and  insolvent  dr- 
ciunstances  of  the  said  Samuel  Locket  he,  the  plaintiff  be- 
low, had  been,  and  was  wholly  unable  to  recover  or  receive 
payment  or  satisfaction  of  the  said  annuity,  and  was  like- 
ly to  lose  the  same,  as  well  as  the  said  sum  of  700/.  so  ad- 
vanced and  paid  to  the  said  Samuel  Locke  as  aforesaid; 
and  also  thereby,  he  the  plaintiff  below,  had  lost  and 
been  deprived  of  the  use  and  benefit  of  divers  sums  of  mo- 
ney, amounting,  in  the  whole,  to  a  large  siun  of  money,  to 
wit,  the  sum  of  ^00/.,  paid  by  the  pliuntiff  below,  in  and 
about  the  eiiecting  and  keeping  on  foot  a  certain  policy  of 
insurance,  effected  on  the  life  of  the  said'  Samuel  Locke f  to 
wit,  at,  &c,  aforesaid." 

The  error  assigned  (among  others)  was,  that  a  ge- 
neral verdict  had  been  found  and  entered  for  the  plaintiff 
below,  with  general  damages  on  the  first  five  counts  of 
the  declaration,  whereas  the  third,  (as  above  set  out),  was 
defective,  in  not  alleging  any,  or  a  sufficient,  consideration 
for  the  promise  and  undertaking  of  the  defendant  below, 
as  therein  set  forth.  The  case  now  came  on.  for  argu- 
ment, when 
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jm^  Mn  TimM,  for  the  plaintiff  in  arror  (defendant  bebw), 

6ul)mitted»  that  there  was  no  consideration  for  the  promiae  al» 
legad  on  the  face  of  the  third  eount }  as  it  is  merely  stated 
that  the  plaintiff  bdow,  at  the  request  of  the  defendant  he^ 
bwy  retained  and  employed  the  latter  to  lay  out  and  advance 
a  certain  sum  of  money  in  the  purchase  of  an  annuity ;  but 
there  is  nothing  to  shew  that  the  defendant's  promise  waa 
made  in  oonsideration  of  such  retainer  or  raspkyment. 
In  Camynds  Digest  (a),  it  is  laid  down,  **  that  an  am% 
mmpsii  does  not  lie  without  a  oonsideraticm,  as  if  a  man, 
without  more^  promise  to  build  an  house  £>r  another;.  Sag 
t|iat  is  nudum  paetrnm,''  AlAough  cases  may  be  found 
where  a  consideraticm  may  be  implied,  as  in  JR^mis^on  ▼«. 
Taylor  {b) ;  where,  on  an  exception  being  taken,  that  there 
waa  no  consideration  alleged  fbar  the  defendant's  {womiae^ 
k  waa  answered,  that  thexe  was  a  eonsideration  appaiwoi 
of  itself>  the  contraot  being  for  goods  bargained  and  aold. 
Hare,  boweveri  the  retmner  was  wholly  dlstinet  from  the 
subsequent  promise,  whiok  does  not  appear  to  have  been 
paadn  en  such  letainer,  oc  for  any  specific  enqpl^ymrat* 

[Losd  Chief  Justice  ^^ai^  —  AlAougb  the  aUegation 
for  the  promise  ia  not  laid  in  apt  words,  should  not  tbs 
objeetion  have  been  raised  on  damurver?] 

[Mv.  Baron  HuBoei. -^It  must  be  pveaumedi  after  ver- 
dict, that  every  thing  necessary  to  sustain  the  action  was 
provedat  die  trial;  and  ewLence must  have  been  adduced 
to  shew,  that  the  plaintiff  entrusted  the  defc;ndant  witb 
700/.  to  1^  out  in  the  purchase  of  an  annuity,  and  that  of 
itself  impUts  a  sufficient  consideration*] 

The  allegation  is,  that  the  defendant  promised  to  uae 
due  4nd  sufficient  care  to  advance  and  lay  out  the  m<mey 
■I  the  purchase  of  an  annuity,  the  payment  wheneof 

(«)  Til.  *"  Actten  «pon  As  Cass  upon  Amumpdt^^  P.  i. 

{¥)  1  Lutw.  237. 
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abouU  b^  well  md  auijiciently  seouredi  but  it  doev  not 
appear  that  the  deCeedant  acted  m  any  obanicter  which 
«B|>Q8ed  BXLch  a  duty  upon  him;  nor  can  a  praamiptkni  be 
^«ked,  thai  he  was  bound  to  investigate  ibe  sepurtties; 
which  might  ha^re  been  the  eaae,  had  he  been  an  afttor- 
aej;  nor  ia  it  averted  that  he  waa  to  reeeive  any  reward 
«r  benefit  ftw  the  perfonBanee  oi  audi  duty,  hx  Bourne 
y.  Biggies  (a)f  which  was  an  aelion  againal  an  attorney 
far  non-feaianoe»  in  not  looking  rafllclendy  into  a  tide,  ia 
was  hdd  anfiicieBt  to  state  diat  he  was  retained  as  an  at<« 
tomey,  widiout  stating  the  consideratiDn;  and  ooEkee  tv 
Qahomrd{h),  being  cited,  Lord  EOenboraugk  iaquiaed  if 
it  weie  not  stated  duit  the  defendant  was  empl^fed  as  tm 
attorney,  and  on  its  being  answered  that  he  was  aUeged* 
to  be  retained,  ftc,  but  not  as  an  attorney,  his  Lordship 
sud,  tbat  that  must  mean  that  he  was  veteined  as  an  at«> 
Israey,  and  that  the  Court  would  take  judicial  notiee  thai 
ke  would  not  act  without  reward.  That  tbe  very  re« 
iHBcr  was  an  emplqmient,  and  eenld  not  be  said  to  be 
without  a  eansideration.  Here,  however,  tlieiw  ia  no  alle» 
gation  that  Ae  defendant  was  an  attorney,  or  that  be 
was  retained  or  entided  to  any  reward.  There  is  co»« 
aa^nently  no  apparent  eensideratHM  for  the  defendantfe 
promise  on  the  feoe  of  the  count;  and  even  if  there  had 
keen,  it  is  not  sufficiently  stated.  The  judgmenl^  there- 
fete  cannot  be  supported,  as,  if  one  of  several  counts^  on 
which  judgment  has  been  entered  up  cm  a  verdict  for  gene- 
ral damages,  be  defective  m  snbstanee,  it  is  a  snflkient 
gieund  t»  ipvttpse  such  judgwientw 

Mr.  GUfly,  eoiilra.*-*«Tbe  oeunt  inqueation  is  good,  er^ 
alt  all  events^  may  be  supported  after  verdict.  But  there 
was  a  sufficient  consideration  stated  on  the  face  of  it,  and 
if  it  were  not  formally  stated,  or  even  not  at  all,  it  is  cured 

(«)  2  Chit.  Rep.  31  i.  (6)  5  Term  Rep.  143. 
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j^^  by  verdict.  The  count  in  substance  states,  first,  the  re-- 
tainer  and  employment  of  the  defendant  by  the  plaintiiT, 
on  a  certain  day,  to  lay  out  a  specific  sum  for  him  in  the 
purchase  of  an  annuity,  to  be  well  and  sufficiently  secured. 
That  constitutes  the  consideration.  Then  follows  a  pro- 
mise by  the  defendant  to  use  due  and  sufficient  care  to  lay 
out  the  said  axon  in  the  purchase  of  an  annuity.  The 
promise  therefore  is  founded  on  the  previous  retainer: 
and  lastly,  the  plaintiff  avers,  that  he,  confiding  in  such  pro- 
mise, delivered  the  money  to  the  defendant /or  the  purpose 
aforesaid;  but  that  he  advanced  it  on  an  insufficient  and 
inadequate  security.  The  subject  matter  for  the  consider- 
ation is  not  only  apparent,,  but  sufficient,  and  any  damage,, 
or  any  suspension  or  forbearance  of  a  right,  or  any  possi- 
bility of  a  loss,  occasioned  to  a  plaintiff  by  the  promise  of 
another,  is  a  sufficient,  consideration  for  such  promise^  and 
will  make  it  binding,  although  no  actual  benefit  accrue  to> 
the  party  undertaking.  In  Sturlyn  v.  Albany  (a),  which 
was  an  action  of  assumpsit  for  rent  in  arrear,  on  a  lease 
to  J.  S.,  who  granted  all  his  estate  to  tlie^fendant,  and, 
on  its  being  demanded,  the  defendant  promised  the  plain- 
tiff, that  if  he  could  shew  him  a  deed  that  the  rent  ms 
due,  he  would  pay  him  the  rent  and  arrears,  and  the  pUun- 
tiff  shewed  him  an  indenture  of  lease;  it  was  moved  in.  ar- 
rest of  judgment,  that  the  shewing  of  the  deed  was  no  con- 
sideration; but  it  was  adjudged  for  the  plaintiff,  the  Ck>urt 
saying,  **  when  a  thing  is  to  be  done  by  the  plaintiff,  be  it 
ever  so  small,  it  is  a  sufficient  consideration  to  ground  an  ac- 
tion." So  in  March  v.  Culpepper  (6),  in  c^ssumpsii  against 
an  administratrix,  on  a  promise  to  pay  a  debt  of  her  intes- 
tate, for  goods  had  of  the  plaintiff,  in  consideration  he  would 
let  two  persons  survey  the  account  was  held  to  be  a  good 
consideration.   In  Pullen  v.  Stokes  {c),  where  A.  having  re- 

(«)  Cro.  EU2.  67.  (*)  Cro.  Car.  70.  (c)  2  H.  Bl.  312. 
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covered  judgment  against  B.,  and  tijierifacias  being  de- 
lirered  to  the  sheriff,  in  consideration  that  A.^  at  the 
special  instance  of  C,  had  requested  the  sheriff  not  to  oebbtbak. 
execate  the  writ,  C  prombed  to  pay  A.  the  debt  and  costs, 
together  with  the  sheriff's  poundage,  &c. ;  on  a  judgment 
by  de&ult,  and  error  brought,  the  promise  was  held  to 
be  binding  on  C,  although  it  was  not  averred  that  the 
sberiff  did  in  fiict  desist  from  the  execution,  as  it  was 
sufficient  to  state  the  request  to  forbear,  if  the  con- 
trary did  not  appear.  In  Williamson  v.  ClemenU{a)j 
it  was  held,  that  any  act  which  is  a  detriment  to  the  plain- 
tiff, is  a  sufficittit  consideration  for  a  promise  to  pay  mo- 
ney, and,  therefore,  that  an  averment  that  the  defendant 
was  indebted,  on  a  bill  of  exchange,  and  that  the  plaintiff 
havuig  lost  the  bUl,  had,  at  his  request,  given  him  a  bond 
acknowledging  payment,  and  conditioned  to  indemnify  him 
against  the  bill,  stated  a  good  consideration  for  a  promise 
by  the  defendant  to  pay  the^contents  of  the  bill,  as  it  was 
a  disadvantage  to  the  plaintiff  to  execute  the  bond,  if  it 
were  of  no  advantage  to  the  defendant.  In  Coggs  v.  Ber* 
ward  (6),  it  was  held,  that  if  a  man  act  by  commission  for 
another  gratuitously,  an  obligation  is  thereby  imposed  on 
him  to  perform  the  trust,  and  the  breach  of  it  is  a  good 
ground  of  action :  and  Lord  Chief  Justice  Holt  there  said  (e), 
"  it  is  objected,  that  there  is  no  consideration  to  ground 
tbe  defendant's  promise  upon;  and  therefore  the  undertak- 
ing is  but  nudum  pactum.  But  to  this  I  answer,  that  the 
owner's  trusting  him  with  the  goods  is  a  sufficient  considera- 
tion to  oblige  him  to  a  careful  management ;  and  if  a  man 
will  take  a  trust  upon  himself,  and  miscarry  in  the  per- 
fonnance  of  it,  an  action  will  lie  against  him  for  that,  though 
nobody  could  have  compelled  him  to  do  the  thing.  A 
bare  being  entrusted  with  another  man's  goods,  must  be 

(«)  1  Taunt  52a.  (6)  2  Lord  Raym.  909. 

(c)  Id.  919. 
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taken  to  be  «  acrfficient  eoittidenitim,  if  tiie  bdk«  onoft 
edter  upon  the  trusty  and  take  the  goods  into  his  posses- 
mnJ'  The  same  principle  was  laid  down  in  Ehee  t»  Om*- 
ward  (a),  vfhete  a  count  stating  that  the  plaintiff  being 
possessed  of  some  old  materfadsi  retained  the  defcflidtifit  Id 
perfbrm  the  carpentei's  wwk  on  certahi  boildings  of  the 
fimxttifff  and  to  use  those  old  materials  {  but  that  the  de- 
fendant, instead  of  iising  diose,  tnade  use  of  riew  ones, 
theveby  increasing  the  expense,  was  held  good;  and 
the  Covrt  there  dfl«w  a  distinction  bef^rt^een  tton-feasance 
andmi^Jsasance:  and  in  SiUelh  v.  Bkttkbnme,  they  dis^ 
tinguished  between  a  gratuitous  sand  general  bailee;  and 
Lord  Ldughb6rt>kgh  there  8aid<ft),  '^I  agree  irtth  Sit 
WUIiian  Jonei^  that  where  a  bailee  undertakes  to  perform 
a  gratnilous  act,  irom  which  the  bailor  alone  is  to  veceiTe 
benefk,  there  the  bailee  is  only  Uable  fbr  gross  negligence ; 
but  if  a  aian  gratuitously  undertake  to  do  a  thing  t6 
the  best  of  his  skill,  where  his  situation  or  professibn  is 
such  as  to  imply  skill,  an  omTSsioti  of  that  skill  is  imputa- 
ble to  him  M  gross  negligence;*'  and  iti  Huiibn  v.  Os- 
borne (e),  where  the  plaintiff  declared  that  the  defendant 
had  Undertaken  to  carry  a  hitre  for  the  plaintiff,  but  lost  it, 
and  it  was  objected,  on  demurrer,  that  the  plaintiff  had 
not  declared  on  the  custom  of  the  realm,  and  therefore 
thM  the  defendant  must  be  considered  as  a  private  person, 
and,  so,  that  there  was  not  any  consideration  laid,  and  that 
the  pfomise  was  a  mere  nudum  pactum, '  yet  Mr  Justice 
Prabyn,  and  Mr.  Justice  Reynolds  admitted  that  the  de- 
fendant must  be  taken  to  be  a  private  person;  but  said, 
that  ft  was  determined  in  Coggs  v.  Bernard  that  a  pri- 
vate person  was  answerable,  if  he  undertook  th6  carriage 
of  goods,  for  a  misfeasance,  though  there  Was  not  any  con- 
sideration; and  that,  if  a  private  person  voluntarily  under- 

(a)  5  term  Rep.  143.  (5)  1  H.  Bl.  162. 

(c)  1  Selw.  Ni.  Pri.  3d  Edit.  362,  «. 
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took  the  ranriage  0C  goods,  he  was^  by  law,  aiiiwerable  fbf 
damage  aruing  from  his  negligeiiee :  and  here  it  is  averred 
Ihst  the  pluitiff  dolivered  money  to  the  defendant,  for 
tke  purpose  of  being  laid  out  in  the  pnrdiase  of  an  anniii^ 
ty,  and  he  of  course  expected,  that  it  would  be  sofficieiitiy 
flscnred.  Seeamdtjf,  although  the  words  **  in  tonskbfiUiM 
ikermff!'  ^^le  omitted  in  the  count,  it  is  immateria],  after 
feniiet  In  Skarke  v.  Cheetwum  («),  which  was  an  aetion 
oa  a  bill  of  exchange,  protested  for  nonpayment,  it  was 
objected  on  a  motion  in  arrest  of  judgment,  that  the  plains* 
tiff  had  Mot  laid  in  the  declaration,  that  the  defendant  pro- 
mised to  pay  the  money  after  the  protest  made;  but  the 
Court  said,  diet  the  law  rused  the  promise,  and  therefore 
that  it  was  not  necessary  to  lay  an  actual  promise.  In 
#Met  V.  Awkbrnrnkam  (6),  Mr.  Justice  Grote  said,  *^  there  is 
a  gieat  diflerenoe  between  questions  of  this  sort  arising  up- 
on demurrer  to  the  declaration,  and  in  arrest  of  judgment 
after  verdict;  in  which  latter  ease,  every  thing  is  to  be  in- 
tended, which  can  be  in  favour  of  the  verdict."  In  Mar-' 
shall  T.  Birkenshaw  {e),  where  a  mere  forbearance  of  a 
debt  was  stated  as  the  consideration  of  a  promise,  although 
it  was  not  expressly  averred  in  the  declaration  to  whom 
the  ferbearance  was  given,  the  Court  held  it  to  be  suffi- 
dent  aitw  verdict.  So  in  Hume  v.  Hinton  {d),  a  promise 
by  die  mother  of  an  mtestate,  indebted  to  the  plaindfF, 
diat  if  he  would  stay  for  the  money,  tiH  a  given  day,  she 
weald  pay  it,  was  held  sufficient  to  sustain  the  declaration 
aiter  verdict.  In  a  note  by  Mr.  Serjeant  WilHams,  to- 
Skemieliy.  Hogg  (<g),  the  anthorities  are  collected,  and' 
principles  laid  down,  as  to  what  defects  are  aided  af- 
ter verdict;  andinNero#v.  Wallace^  Mr.  Justice  Butter 
aud  (/),  *^  after  verdict,  every  thing  shall  be  intended  which 

(a)  Garth.  609.  (d)  Styles,  304. 

(6)  4  East,  466.  (e)  1  Wms.  Saund.  228,  n.  1. 

(e)  1  New  Rep.  172.  (/)  3  Tent  Rep.  26. 
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-jy^-  ^^®  allegations  of  the  record  require. to  be  proved  :*'  and 
WfliTfeAEAD  Richardson  v.  MeUish  (a),  is  an  authority  to  shew,  that  if 
Greetham.  there  b^  sufficient  on  the  face  of  a  declaration  to  raise  a 
presumption  of  consideration,  it  is  sufficient,  after  verdict; 
and,  here,  it  must  be  intended  that  every  thing  essential  to 
the  cause  of  action  w^  proved  at  the  trial;  and  the  Jury 
have  found,  in  effect,  that  the  defendant  prevailed  on  the 
plaintiff  to  entrust  him  with  a  certain  sum,  in  consequence 
of  a  promise  made  by  him,  that  he  would  take  due  and 
sufficient  care,  in  laying  it  out  in  the  purchase  of  an  annui- 
ty, but  which  he  failed  to  do.  On  these  grounds,  the 
judgment  found  for  the  plaintiff  below  must  stand,  and 
the  count  in  question  is  sufficient  to  support  it. 

Mr.  Tindal,  in  reply.— The  cases  cited  do  not  apply  to 
the  present,  as  here  the  objection  is,  that  there  is  no  al- 
legation of  a  consideration  for  the  promise,  or,  at  all  events, 
that  it  is  not  sufficiently  stated.  In  the  first  class  of  cases, 
there  was  some  consideration  stated,  by  which  itwas  shewn 
either  that  it  was  beneficial  to  the  defendant,  or  detri- 
mental to  the  plaintiff.  The  second  class,  beginning  with 
Coggs  V.  Bernard^'  were  actions  on  the  case,  in  which  it 
was  not  necessary  to  shew  a  consideration  on  the  face  of 
the  record ;  but  that  if  a  party  accepted  a  retainer  and 
acted  on  it,  it  was  sufficient,  although  he  acted  gratuitously. 
With  respect  to  the  last  class  of  cases,  in  iusumpsit,  in 
which  the  verdict  has  been  held  to  cure  defective  allega- 
tions of  consideration,  such  verdict  cannot  supply  the  want 
of  an  essential  averment,  or  material  allegation;,  and  here 
the  plaintiff  below,  in  order  to  establish  the  count  in  ques« 
ti(Hi,  should  have  averred,  that  the  promise  of  the  defend- 
ant below  was  made  in  consideration  of  the  retainer,  on 
which  the  plaintiff  below  entrusted  him  with  his  money 
to  lay  out  by  way  of  annuity. 

(a)  9  B.  Moore,  435. 
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Lord  Chief  Justice  Best,  delivered  the  judgment  of  the       ^j^g*. 
Court  as  follows. —  This  is  a  writ  of  error,  from  the  Court 
of  King's  Bench.    No  objection  was  raised  or  argued 
there,  but  the  question  now  is,  whether  the  third  count  of 
the  declaration  be  sufficient  to  sustain  the  judgment  which 
has  been  entered  on  the  verdict  foun^for  the  plaintiff  be- 
low.   We  are  of  opinion  that  it  is.     Vwo  objections  have 
been  raised  to  this  count,  first,  that  there  is  no  considera- 
tion apparent  on  the  face  of  it,  to  support  the  defendant's 
promise  t  and  secondly ,  that  even  if  there  were,  it  is  insuf- 
ficiently stated.     With  respect  to  the  latter  objection,  it 
camiot  be  taken  in  this  stage  of  the  cause.     An  imperfect 
statement  of  the  consideration,  might,  and  should  have 
been  taken  advantage  of  by  demurrer,  but  not  in  arrest  of 
judgment,  and  still  less  by  a  writ  of  error.      Is  there, 
then,  any  consideration  for  the  defendant's  promise,  ap- 
parent on  the  face  of  the  count  ?  It  states,  that  the  plain- 
tiff, at  the  request  of  the  defendant,  had  retained  and  em- 
ployed the  latter  to  lay  out  a  certain  sum  of  money,  to  wit, 
the  sum  of  700/.,  for  the  plahtiff,  in  the  purchase  of  an 
aimuity ;  that  the  defendant  undertook,  and  faithfully  pro- 
mised the  plaintiff  to  use  due  and  Sufficient  care,  to  ad- 
^?ance  and  lay  out  that  sum  in  the  purchase  of  an  anntuty, 
the  payment  whereof  should  be  well  and  sufficiently  secured. 
The  plaintiff  then  averred,  that  he,  confiding  in  such  pro- 
mise, delivered  the  said  sum  of  700/.  to  the  defendant  for 
that  purpose.     The  case  of  Coggs  v.  Bernard,  and  others 
subsequent  to  it,  are  decisive  to  shew  that  the  mere  de- 
livery of  an  article  is  a  sufficient  consideration.    In  that  case 
the  consideration  was  the  delivery  of  brandy.     Here  it  is 
the  delivery  of  700/.,  which  it  was  the  duty  of  the  defend- 
ant to  account  for.     But  it  has  been  said,  that  it  does  not 
appear,  that  the  delivery  was  the  consideration  for  the  de- 
fendant's promise.     The  money,  however,  was  delivered  by 
the  plaintiff  to  the  defendant ;  and  if  there  be  an  actual 
deli?ery,  it  is  sufficient  in  law  to  raise  a  responsibility,  in 

VOL.  X.  o 
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}^^  die  party  who  receives  hi  for  its  due  appHcatibh.  It  has 
tieen  also  said,  that  it  was  material  for  the  plaintiff  to  aver 
that  the  promise  was  made  in  consideration  of  the  retainer  ^ 
bat  when  the  Jury  have  found  that  the  sum  of  7002.  was 
delivered  by  the  pkintiff  to  the  defendant,  and  that  the 
latter  promised  to  advuice  and  lay  it  out  in  the  purchase 
of  an  annuity,  it  must  be  inferred,  after  verdict,  that  the 
promise  was  made  in  consideration  of  the  ddivery  of  the 
money,  by  the  plaintiff.  In  all  cases,  after  verdict,  we  are 
to  look  and  ascertain  what  the  Judjofe  would  require  to 
have  been  proved  at  Nisi  JMur.  Now,  there  can  be  no 
doubt  but  that  t^  Judge  who  tried  this  cause,  required' 
proofof  the  delivery  of  the  7002.  by  the  plamtiff  to  the 
defendant,  and  that,  in  consequence  of  such  delivery,  the 
latter  expressly  promised  to  lay  it  out,  so  that  it  should  be 
wdl  and  properly  secured.  There  can  be  no  doubt  but 
that  such  proof  woidd  be  suflScient,  to  constitute  a  good 
cause  of  action ;  and  as  that  proof  was  necessaiy  in  order 
to  sustain  this  count,  we  must  now  presume  that  it  was 
given,  an^we  are,  therefore,  unanimously  of  opmionthat 
the  judgment  must  be 

Affirmed. 


IN  THE  EXCHEQUER  CHAMBER. 


TkmndiM,  RUSTON  »•  OwSTON. 

Feb.loih.  --    _,         - 

[In  Error.] 

It  u  no  groimd  jThIS  was  a  writ  of  error,  from  the  Court  of  King's 

titTeT'decUiS-  ^^^^^f  ^^  *  judgment  by  default,  in  an  action  of  tusump- 

tion of  AficAoe/.  «/,    The  declaration. was  entitled  generally,  of  Michael- 

nenUy,  all  mo^Term,  4  Geo.  4;  and  the  first  count  stated,  that  the 

though  the  cause 

of  action  b« 

tfaewin  alleged  to  have  accraed  on  the  ISth^ovtrnftfr,  as  the  whole  Term  is  in  law  ooniidered  aa 

one  dajr,  and  the  di^flsntian  tnlght  hate  been  deHfeied  at  any  time  witUn  the  Term. 
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HefeDdaiit  below,  hefetofore,  to  wit,  on  the  18th  day  of  ,  }^^^ 
Nggemier^  1823,  was  indebted  to  the  plaintiff  below  in  the 
son  of  1502.,  for  goods,  before  that  time,  by  the  plaintiff 
Mow,  sold  and  delivered  to  Ihe  defendant  below;  and  ' 
diat  being  so  indebted,  the  defendant  below,  in  oon- 
sidenition  thereof,  afterwards,  to  wit,  on  the  day  and 
year  afinesoid,  undertook  and  promised  the  plaintiff  be* 
low,  to  pay  him  the  said  sum  of  1502.,  when  he,  the  de- 
fcndant  below,  should  be  thereto  afterwards  requested. 
Then  followed  a  count  founded  on  a  quantum  valebant^ 
and  the  usual  money  counts;  in  all  of  which  the  cause 
of  action  was  stated  to  have  accrued  on  the  18th  ^o- 
9ember^  and  the  promises  were  laid  on  that  day.  The  error 
assigned  was,  that,  by  the  memorandum,  the  declaration 
related  to  the  first  day  of  Michaehuu  Term,  1823,  vh. 
Nmfember  €th,  whereas  all  the  causes  of  action  were 
stated  to  have  accrued  on  the  18th  November ^  1823;  so 
that,  en  the  fiice  of  the  proceedings,  the  declaration  ap- 
peared to  have  been  ddivered  before  the  causes  of  action 
d^rein  set  out  accrued.  The  cause  now  clme  on  for 
argument,  when — 

Mr.  Z>.  F*  Jones^  for  the  plaintiff  in  error,  submitted, 
that  it  was  a  general  rule  of  pleading,  ^t,  if  a  declara- 
tion be  entitled  generally  of  a  Term,  it  has  relation  to 
the  first  day  of  the  Term  of  which  it  is  so  entitled.  It 
is  true,  that  if  the  olgection  now  ridsed  had  been  taken 
on  demurrer,  it  could  not  have  availed ;  and  the  only  ques- 
tion is,  whether  it  "be  good  ground  of  error.  In  Pugh 
V.  Robinson  (a),  where  the  cause  of  action  was  stated 
to  have  accrued  on  the  first  day  of  Term,  the  Court  of 
King's  Bench;  on  demurrer,  held,  that  the  declaration 
nught  be  entitled  of  the  Term  generaHy,  as  the  delivery 
of  Ae  declaration  is  the  act  of  the  party;  and  in  ancient 
tunes  it  could  not  have  been  delivered  till  the  sitting  of  the 

(a)  I  Term  Rep.  116. 
o2 
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,l8g&^.  Court,  SO  thatthe  cause  of  action  might  well  have  accrued 
before  the  actual  delivery  of  the  declaration.  In  Diet- 
inson  v«  Plaisted  (a),  the  plaintiff  filed  his  bill  in  Triniiff 
vacatioui  with  a  general  memorandum  of  the  preced- 
ing Trinity  Term;  the  cause  of  action  was  a  promissory 
note,  which  became  due  on  the  5th  September;  and  the 
Court  gave  leave  to  amend  the  record,  by  inserting  a  spe- 
cial memorandum  of  the  day  on  which  the  plaintiff's  bill 
was  filed,  after  error  brought.  But  the  necessity  of  the 
amendment  shews  that  the  general  memorandum  was 
wrong,  and  that  the  objection  to  it  was  good^  on  error.  In 
Randole  v.  Bailey  (6),  the  clerk  of  the  errors  in  this  Courts 
in  transcribing  the  record,  by  mistake,  instead  of  entitling 
the  declaration  specially,  entitled  it  generally;  and  error 
was  assigned  thereon ;  aftier  which  he  altered  the  transcript, 
by  inserting  the  special  memorandum :  the  Court  consider- 
ing that  the  clerk  of  the  errors  was  the  agent  of  the  plain- 
tiff in  error,  refused  to  restore  the  transcript  to  the  state 
In  which  it  stood  at  the  time  the  error  was  assigned* 
There  the  mistake  was  considered  as  the  mistake  of  the 
plaintiff  himself,  and  there  can  be  no  doubt  but  that  it  was 
a  good  ground  of  error. 

[Mr.  Baron  Hulhci. — In  Wordy*  GanseU(c),  it  was 
held,  that  a  declaration  relates  back  to  the  first  day  of  the 
Term,  uidesa  there  be  any  circumstance  oo  record,  to  re- 
fer it  to  any  subsequent  return,  and  then  that  it  would 
only  relate  back  to  the  essoign  day  of  the  last  preceding 
return ;  here,  it  appears  on  the  record,  that  the  causes  of 
action  accrued  on  the  18th  November,  which  is  a  day 
within  the  Term,  therefore,  the  declaration  is  properly  en- 
titled, as  it  might  have  been  delivered  at  any  time  before 
the  end  of  the  Term]. 

In  Venables  v.  Daffe  (d),  which  was  an  action  by  bill, 
for  maliciously  indicting  the  plaintiff,  the  bill  and  decla* 

(«)  7  Term.  Rep.  474.  (c)  2  Sir  W.  Bl.  736. 

(&)  1  Mau.  &  Selw.  232.  (d)  Garth.  113. 
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ration  were  held  to  be  bad,  after  verdict,  and  the  judgment 
was  arrested)  because  the  day  mentioned  in  the  dedaration, 
as  being  the  day  on  which  the  plaintiff  was  acquitted  on  the 
mdictmentt  was  after  thebeginning  of  the  Tenotof  which  the 
bin  and  declaration  were  entitled  generally ;  and  although  it 
was  insisted  that  the  error  was  cured  by  verdict,  the  Court 
held  otherwise,  because  it  appeared,  that  the  plamtiff  had 
no  cause  of  action  on  the  first  day  of  the  Term,  to  which 
day  the  declaration  must  necessarily  relate,  for  the  Term  is^ 
in  kw,  but  as  one  day.  In  a  note  by  Mr.  Serjeant  Wil- 
ImmM  to  Mellar  v.  Walker  (a),  the  nde  as  to  entitling 
declarations,  generally  or  specially,  is  fully  laid  down, 
and  all  the  authorities  collected.  Although  in  Bishop  v. 
Kaye  {b),  it  was  held  to  be  no  ground  of  error,  in  a  judg« 
ment  of  an  inferior  court,  that  the  plaint  was  levied  before 
the  cause  of  action  accrued,  as  the  objection  was  cured 
by  verdict;  yet  that  will  not  apply  to  this  case^  as  the 
defendant  below  suffered  judgment  to  go  by  default. 
Although,  therefore,  this  objection  might  not  avail  on 
demurrer,  or  after  verdict,  yet  it  is  a  good  ground  of  er- 
ror, where  a  party  has  suffered  judgment  by  default. 

Mr.  Tindal,  contra,  was  stopped  by  the  Court: — 

Lord  Chief  Justice  Best. — I  should  be  exceedingly 
sorry,  if  the  Court  were  obliged  to  yield  to  an  objection  of 
this  description,  which  is  contrary  to  justice  and  com- 
mon sense.  The  declaration  is  entitled  of  Michaelmas 
Term,  generally,  which  begins  on  the  6th November;  and 
miless  it  appeared  on  the  record,  that  it  was  delivered 
after  that  day,  the  objection  would  have  been  good*  But 
there  is  something  on  the  face  of  the  declaration,  from 
which  we  can  collect,  that  it  was  delivered  after  the  6th ; 

(«)  2  Wms.  Saimd.  1,  n.  (1).  {bj  3  Barn.  &  Aid.  605. 
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jy^.  because  the  causes  of  action  are  ^ted  to  lutTO  accrued  on 
the  18th  November f  whkh  is  a  day  within  the  Term,  and 
we  can  take  judicial  notice  of  that  fact*  The  whole  Term 
ii  considered  as  one  day  \  and  confining  ourselves  to  the 
four  comers  of  the  record,  we  can  ascertain  that  the  de-> 
claration  was  delivered  after  the  cause  of  action  accrued. 

Judgment  afErmed. 

Mr.  Carter  was  instructed  to  raise  a  similar  objection 
m  the  case  of  Scott  v.  Williamson,  h\Li  admitted  that  he 
was  unable  to  support  it. 


Feb  uih,  YouNo  V.  Gye  and  Another. 

An  arbitrator,  to  ThE  plaiutiffi  being  indebted  to  the  defendants  in  the 
ters  in  difference  sum  of  S40/.,  for  goods  sold  and  delivered,  in  April, 
puSandde-  ^^^»  cxecutcd  a  warrant  of  attorney,  to  confess  a  judg- 
fendants  were     mcnt,  at  their  suit  for  400^9  subject  to  a  defeasance,  for  se- 

referred,  having  ,  t*^A^,         .^    .  i  ii     •  « 

directed  a  Ter-  cunug  payment  of  2Wl.,  With  mterest,  by  monthly  instat- 
ed fo?  the  pkhl-  ments;  and  tbat^  if  default  should  be  made  in  any  one  of 
Uff,  in  an  action  g^^jj  instalments,  judgment  was  to  be  entered  up  for  the 
brought  by  him  whole  sum  remaining  unpaid.  On  the  3 1st  October^  1823, 
f^^dants,  with'  judgment  was  entered  up  on  the  warrant  of  attorney »  and, 
and  found^at  ^®  plaintiff  having  made  default  in  payment  of  an  instal- 
lOR  was  due     ment  in  March,  1834,  the  defendants,  on  the  9th  April, 

from  the  former  ,«^>.  •.  i.««         i.     ..nr*.  « 

to  the  hitter,  for  suod  out  a  writ  of  Jt.fo.,  Under  which  the  plamtiff^s  goods 
which  »im  he  ^^^^  taken  in  execution ;  and  whidb,  in  the  last  Etister  Term, 
plaintiff  to  *  a     ^^  plaintiff  applied  to  the  Court  to  set  aside ;  and  it  appear- 

the  defendants, 

xvithin  two 

months  next  after  the  date  of  the  award;  and  the  plaintiff's  ooits  of  bis  aedon  were  taxed  at  lOK : 

— Held,  that  the  defendants  could  noi  set  off  the  sum  directed  to  be  paid  to  them  by  the  plaintiff, 

against  such  taxed  cosCi,  the  time  allowed  Ibr  the  payment  of  lucb  sum  not  having  expired  wbco  the 

application  was  made. 
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ioig  to  have  issued  inegdarly,  it  was  aooordingly  done.  ^J^^ 
The  plaintiff,  on  the  90tb  Jyne,  1824,  commenced  an  action 
of  trespass  against  the  defendants,  for  taking  his  goods, 
which,  on  coming  on  for  trial  at  the  Sittings  after  the  last 
Term,  was  referred,  together  with  all  matters  in  difference 
between  the  parti^,  to  an  arbitrator,  who,  on  the  21st 
Joinuary  last,  awarded  that  a  verdict,  in  the  action  of  tres- 
pass, should  be  entered  for  the  plaintiff,  with  40«.  dam- 
ages; and  also  that  101/.  were  due  and  owing  from  the 
plaintiff  to  the  defendants,  for  goods  sold  and  delivered  by 
them  to  him,  which  sum  he  ordered  the  plaintiff  to  pay  to 
the  defendants  withm  two  calendar  months  next  after  the 
date  of  the  award.  Judgment  having  been  entered  up  on 
the  verdict,  the  plaintiff's  costs  were,  on  the  31st  January ^ 
taxed  by  the  Prothcmotary,  which,  together  with  the  da- 
mages, amounted  to  10S2. 

Mr.  Serjeant  Wilder  having,  on  a  formw  day  in  this 
Term,  on  an  affidavit  stating  the  above  facts,  obtained  a  rule, 
caHing  on  the  plaintiff  to  shew  cause,  why  the  costs  in  this 
action,  as  taxed  by  the  Prothonotary,  should  not  be  set  off 
against  the  sum  of  101/.  directed  by  the  arbitrator  to  be 
paid  by  the  plaintiff  to  the  defendants,  or  why  the  plain- 
tiff might  not  be  restrained  from  suing  out  execution  for 
such  costs: — 

Mr.  Serjeant  Vtmghamy  and  Mr.  Serjeant  Lawes,  now 
shewed  cause,  and  contended,  that  4liere  were  no  mutual 
debts  between  the  parties,  so  as  to  allow  the  sum,  foiuid 
by  the  arbitrator  to  be  due  fr*on  the  plaintiff  to  the  de- 
fondants,  to  l|e  set  off  against  the  costs  of  die  aotieii 
brought  by  the  former  against  the  ktter,  inasmuch  as  the 
time  within  which  the  plaintiff  was  directed  to  make  the 
payment  to  the  defendants,  had  not  yet  expired ;  and,  that, 
Goneeque&tly,  they  weve  not  ia  a  situation  to  apply  to  set 
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1825.^  off  a  simple  contract  debt,  agamst  a  judgment  entered  up 
on  a  verdict  obtained,  particularly  as  the  plaintiff  could 
not  bo  brought  into  contempt,  for  the  nonpayment  of 
the  sum  ordered  to  be  paid  by  him  to  the  defendants, 
until  two  months  bad  expured  from  the  time  of  making  the 
award.      , 

Mr.  Serjeant  fPtlde,  in  support  of  his  rule. — Both 
debts  are  founded  on  judgments,  the  one  entered  up  by 
the  defendants  on  a  warrant  of  attorney,  and  the  other  on 
a  verdict,  for  the  plaintiff,  in  this  suit,  by  the  order  of 
the  arbitrator.  He  directed  that  the  sum  due  from  the 
plaintiff  to  the  defendants,  should  be  paid  within  two 
months  after  the  date  of  the  award ;  and  although  the  former 
might  defer  such  payment  until  the  last  day,  still  he  could 
not  be  entitled  to  sue  out  execution  for  the  costa  as  taxed 
for  him ;  and,  in  point  of  principle,  the  one  sum  ought  to 
be  set  off  ieigainst  the  other,  particularly  as  the  arbitrator 
named  no  specific  day  on  which  the  sum  due  from  the 
plaintiff  to  the  defendants  was  to  be  paid,  provided  it 
were  done  within  the  space  of  two  months  from  the  time 
of  the  award. 

Lord  Chief  Justice  Bbst. — The  doctrine  as  to  set  off, 
in  a  case  of  this  description,  is  founded  on  equitable  prin- 
ciples, and  we  cannot  carry  it  further  than  the  law  will  al- 
low us.  It  is,  therefore,  impossible  for  us  to  extend  it  so  far 
as  to  hold  the  defendants  to  be  entitled  to  succeed  in  this  ap- 
plication. It  is  a  well  known  principle,  that,  in  all  cases  of  set 
off,  the  debts  must  be  mutual,  and  each  party  must  have  an 
immediate  right  to  recover.  As  soon  as  the  plaintiff's  costs 
were  taxed,  he  had  an  immediate  remedy  against  the  de- 
fendants, and  was  entitled  to  sue  out  execution.  It  is  true, 
that  the  defendants  have  a  demand  against  him,  to  nearly 
the  amount  of  such  costSj  and  which  demand  the  arbitrator 
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aiiected  to  be  paid  within  two  months  next  after  the  date  of  ^ft^, 
his  award.  That  time,  however,  has  not  yet  expired,  and 
one  of  the  parties  may  become  bankrupt  before  the  day  of 
payment  arrives.  The  object  pf  the  present  application 
is,  to  put  us  in  the  situation  of  the  arbitrator.  He  per- 
fectly knew  what  he  intended  at  the  time  he  made  his 
award,  and  we  can  easily  collect  his  intention;  which  was, 
that  the  defendants  should  pay  the  plaintiff  the  costs  of  hb 
action,  immediately  on  their  being  taxed ;  and  that  the  lat- 
ter should  pay  the  debt  due  from  him  to  the  defend- 
ants, at  any  time  within  two  months  after  the  date  of  the 
award. 

The  rest  of  the  Court  concurring — 

Rule  discharged  with  costs. 


WooDLEY  and  Another  v.  Browne  and  Young.  Friday, 

Feb.  lltA. 

1  HIS  was  an  action  of  trover,  for  the  recovery  of  356  The  stat  i  as 
quarters  of  wheat.    At  the  trial,  before  Lord  Chief  Jus-  ?•**•  *»  ^  ®^' 

'  ■  does  not  require 

tice  Bestt  at  GuildhaUf  at  the  Sittings  after  the  last  Term^  a  corn-fiurtor, 
it  appeared  that  the  plaintiffs,  being  corn-factors,  had,  in  J^edtm,  tore- 
Augiut,  182*,  sold  the  wheat  in  question,  which  was  ly-  l^nhi^^JJ^JTio 
ing  on  board  three  vessels  in  the  river  Thames,  to  one  ^i>om  <»">» 
Louds  of  Dover,  for  whom  the  defendants,  who  were  light-  actually  dcH?crw 
ennen  and  granary-keepers  in  London,  were  in  the  habit  tbervfore  rom- 
of  landing  and  warehousing  grain,  and  that,  in  order  to  |»*^**"  '**"5^^ 
secure  the  payment  of  the  price  to  be  paid  by  Loud,  it  was  x.,  as  a  buyer 
agreed  between  the  plaintiffs  and  the  defendants,  that  the  ^ftIUi!^t^d 
latter  should  land  and  stow  the  wheat,  on  the  account  '***  i«»ja««  du- 

ty  on  tne  de- 
livery of  the 
quantity  return- 
ed at  toU  to  him: — ^Held,  that  they  were  not' thereby  precluded  from  shewing,  that  although  the 
eom  was  sold  to  7.  £b,  it  was  delivered  to  his  granary-lLeepers,  on  the  condition  that  they  were  to 
hold  it  for  the  fiurtort  unUl  2*.  L,  had  paid  them  for  it 
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ckf  the  former,  and  should  hold  it,  on  their  aocount,  until 
paid  tor  by  Loud;  and  that  the  defendants  were  not  to  know 
-  an  J  other  person  in  Ae  transaction  than  the  plaintifi.  The 
delivery  notes  addressed  to  the  masters  of  the  respective 
vessels,  were  as  follows : — 

''  Cam  Exchange,  August  9th,  1824. 
Captam  7 

of  the  I  lying  »t^*fe««»>. 

Deliver  for 

>  quarters  of  wheat. 

Signed  (By  the  seller  or  his  clerk.)"* 

The  other  two  were  similar,  differing  only  as  to  the  nsmes 
of  the  masters  and  vessels. 

The  orders  for  the  delivery  of  the  wheat  were  given 
by  the  plaintiffs  to  Loud,  and,  by  the  latter,  handed 
over  to  the  defendants,  the  first  being  filled  up  as  fol- 
lows:— 

''  Deliver  for  Messrs.  Browne  and  Youmg,  127  quar- 
ters. No  refusal,  unless  a  satisfactory  reason  given  iqt 
such  refusal  the  day  after  the  date." 

The  second  was,  '*  Deliver  a  further  quantity  for  Browne 
and  Young i"  and  the  third  was,  to  "  Deliver  for  ThomM 
Loud,**  and  it  appeared  that  the  name  of  ThomaeLoud  bad 
been  originally  inserted  in  the  two  former  orders,  but 
had  been  subsequently  obliterated  or  struck  through  with 
a  pen,  and  those  of  J^oioii^ahd  Young  substituted. 

On  tibe  1 1th  August,  (two  days  after  the  sale),  the  piain^ 
tiffs  made  the  fiollowing  return  to  the  corn-inspector,  under 
the  statute  1  &  2  Geo.  4,  c.  87,  s.  12(a). 

Vi)  By  wUchit  is  enacted,  *^T1iat  cause  to  be  returaed,  on  the  Wtd- 
every  corn-factor  shall  retoro,  or     nudtuf  10  each  and  every  week»  to 
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JUiwm  from  the  9th  to  the  Hth  Augutt,  18«4,  both  incUuhe, 


Wheat.  S«Uers. 

/.  t^igkiman, 
M^i&  6baihei8w    Edmaird*,  Iknfwmtd^C9. 

I  W,Downngand  J » Bayard, 


Buyer. 
Tko$.Lmi. 


PricoL 


£1070  :S:» 


The  charge  to  the  ooiMospector,  for  kstage,  on  thiB 
letuniy  ui  pursuance  of  the  S3rd  section  of  the  statute  (i), 
was  afterwards  paid  by  the  plaintiffs ;  and  the  defendants, 
00  application  heing  made  to  them,  by  the  comrineter, 
for  the  name  of  the  buyeri  in  order  to  collect  the  metage. 
Slid  that  the  wheat  belonged  to  the  plaintiffi,  and  that 
they  had  landed  it  for  them.  A  commisshm  of  bankrupt 
having  shortly  afterwards  issued  against  Loud^  and  the 
com  remaining  in  the  warehouses  of  thedefendantSi  a  de« 


tke  Bupsctor  of  coni4«tara8^  an 
sccooot  in  wriUnf  »  signed  vdth  lu8 
own  name^  or  the  name  of  his 
known  agent,  of  the  quantities  of 
each  respeetiTe  sort  of  British 
ooni,  by  bim  sold  and  daliverDd 
during  the  week,  with  the  prices 
thereof,  the  amount  of  every  par- 
cel, with  the  total  quantity  and  va- 
lue of  each  sort  of  com,  and  by 
what  measure  or  weight  the  same 
was  sold,  with  the  names  of  the 
buyers  thereof,  and  of  the  persons 
for  whom  such  com  shsJl  have 
been  sold  by  him  respectively,  in 
default  whereof  every  such  com- 
factor  shall,  for  every  such  ne- 
glect, forfeit  and  pay  10/.** 

(ft)  WMch  enacts,  *'  That  all 
Britidi  cam,  that  shall  be  brought 
into  the  river  Thames,  eastward  of 
London  bridge,  and  shall  be  sold 
and  delivered,  shall  be  charged 
with  die  sum  of  one  peflby  per  last, 
or  ten  quarters;  and  that  all  fo- 


reign con,  when  ddivered  .out  of 
any  ship  or  vessel  in  the  port  of 
London,  shall  be  charged  with  the 
sum  of  two  pence  per  last,  or  tea 
quarters;  and  thai  it  shall  be  law- 
ful fcNT  the  inspects  of  com-re- 
turns,  for  the  city  of  London,  t6 
demand,  collect,  and  receive  the 
same,  from  every  corn-factor  or 
importer  of  com  respectively,  on 
whose  account  such  British  or  fo- 
reign com  shall  be  sold  and  deli- 
vered, or  shall  be  delivered  out  of 
die  ship  or  vessel,  in  whic^  the 
same  shall  have  been  imported,  as 
the  case  may  be ;  and  that  the 
corn-factor,  or  importer,  shall  do- 
liver  a  full  and  tme  account  of  the 
quantity  of  the  said  com,  to  the 
corn-inspector,  within  one  wedk 
after  the  sale  and  delivery  thereof, 
or  the  delivery  thereof  from  the 
ship  or  vessel,  with  the  name  of 
the  master  or  commander  of  such 
ship  or  vessel/' 


SM  CA8B8  m  HILAEr  TBRM, 

Jtt5^       mand  for  its  delivery  was  made  on  them  by  the  plamtiffsi 
and  on  their  refusal  the  action  was  brought. 

His  Lordship  left  it  to  the  Jury  to  say^  whether  the  phdn- 
tiflEs  had,  under  all  the  circumstancesy  delivered  the  wheat 
to  the  defendants  conditionally,  to  hold  for  them,  and  on 
their  account,  till  Loud  had  paid  them  for  it,  or,  whether 
they  had  delivered  it  to  Loud,  or  to  the  defendants,  as 
his  agents,  and  on  his  account;  and  his  Lordship  was 
of  opinion,  that  the  return  made  by  the  plaintiffs,  of 
the  wheat  having  been  sold  and  delivered  to  Loud^  did 
not  conclude  them.  The  Jury  found  that  the  defend- 
ants had  acquiesced  in  holding  the  wheat  on  the  plain- 
tiffs' account,  and  gave  a  verdict  for  the  latter— Da- 
mages, 1070/. 

Mr.  Serjeant  Wilde,  having,  on  a  former  day  in  this  Term, 
obtained  a  rule  to  shew  cause  why  this  verdict  should  not 
be  set  aside,  and  a  new  trial  granted,  on  the  ground  that 
the  return  of  the  sale,  by  the  plaintiffs,  to  the  corn-inspect- 
or, was  conclusive,  in  vesting  the  property  of  the  wheat 
in  Loud,  the  bankrupt : — 

Mr.  Serjeant  Vaughan  now  shewed  cause,  and  submit* 
ted,  that,  although  Zott<l*«  name  appeared  in  the  return  as 
the  buyer  of  the  wheat,  yet  that  the  plaintiffs  were  not  es- 
topped from  shewing  that  it  was  not  to  be  delivered  to 
him.  The  only  object  of  the  Legislature  in  passing  the 
statute,  was  to  learn  the  quantities  of  com  sold,  and  their 
prices,  from  which  the  average  value  might  be  ascertain- 
ed; by  the  11th  section  of  the  statute,  a  corn-factor  is  re- 
quired to  make  and  sign  a  declaration  in  writing,  that  the 
returns  of  the  quantities  and  prices  of  com  contain  the  whole 
quantities,  and  no  more,  of  the  com  bondj/ide  sold  and  de- 
Utered  by  or  for  him,  within  the  period  to  which  they 
shall  refer,  with  the  prices  of  such  com,  and  the  names  of 
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die  buyers  respectively^  and  of  the  persons  for  whom  such  >j^^^ 
com  shall  have  been  sold  by  him ;  which  declaration,  sq 
subscribedy  nust  be  delivered  to  the  Lord  Mayor.  And  in 
case  any  person  shall  carry  on  the  trade  or  business  of  a 
com-factor,  without  making  such  declaration,  every  such 
person  shall  forfeit  and  pay  the  sum  of  50/.  Here  the 
plaintiffs  made  a  return  in  pursuance  of  that  section,  nam* 
ing  Loud  as  the  buyer. — ^The  learned  Serjeant  was  pro- 
ceeding with  his  argument,  when  the  Ck)urt  called  on — 

Mr.  Serjeant  Wilder  to  support  bis  rule. — He  contend- 
ed, that,  as  the  plaintiffs,  on  the  face  of  their  return  to  the 
corn-inspector,  as  directed  by  the  statute,  inserted  the 
name  of  Loud  as  the  buyer  of  the  wheat,  such  return  must 
be  taken  to  be  conclusive  evidence  of  a  complete  sale  and 
delivery  to  him;  and  that  the  plaintiffs  were  consequent- 
ly estopped  from  shewing  that  the  delivery  was  not 
made  to  him,  but  that  the  wheat  was  placed  by  the  plain- 
tiffs in  the  defendants'  hands,  with  a  condition  that  the  lat- 
ter should  hold  it  for  the  former,  until  paid  for  by  Loud. 
The  statute  requires  a  return  to  be  made  of  all  com  sold 
and  deUvered;  and  there  can  be  no  retum  made  to  the 
inspector,  until  the  actual  delivery.  The  object  of  the 
Legislature  was,  to  ascertain  not  only  the  sale  and  price  of 
com,  but  also  the  party  to  whom  it  was  bond  fide  deU^ 
veredf  and  that  he  was  the  real  purchaser;  otherwise,  it 
would  be  impossible  to  prevent  frauds  that  would  be  dai- 
ly practised,  in  making  fictitious  sales,  in,  order  to  influ- 
ence the  averages.  All  the  facts  attending  a  sale  and  de« 
livery  of  corn,  in  order  to  comply  with  the  terms  of  the 
statute,  should  be  returned  and  set  forth  with  the  same 
precision  as  is  required  by  the  ship-register  acts;  the  en- 
actments in  question  being  made  for  the  public  interest.  And 
mMesiaerv.  GiUispie{a\  Sir  Wm.  Grant  said,  *'  it  is  to  be 

(4)  nVe8.642. 
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jyj*.  considered  that  this  act  (a)  was  framedi  not  for  theporpos^ 
of  ascertaining  the  rights  of  parties  against  each  other,  or 
protecting  them  from  frauds  but  witii  the  view  to  a  great 
purpose  of  public  policy;  and  the  act,  in  all  its  provisionsy 
compels  them  to  observe  regulations,  not  in  any  degree 
requisite  for  their  own  private  interests,  in  order  to  accom- 
pfish  the  ends  of  the  act.  It  may  be  said,  the  Legislature 
having  proposed  their  object,  proposed  the  only  means  by 
which  that  object  was  to  be  secured ;  judging  of  the  pro* 
priety  of  enforcing  that  object,  and  by  such  means  em* 
bracing  that  object,  and  prescribing  those  means,  what- 
ever inconvenience  might  result  to  private  indiriduak. 
The  harshness,  therefore,  in  particular  instances,  is  not  to 
be  taken  into  consideration:  the  object  being,  not  to  pro- 
vide for  the  interests  of  parties  as  against  each  other,  but, 
at  all  events,  to  attain  that  great  object  of  public  policy,  to 
which  it  might  be  thought  right  to  sacrifice  individual 
convenience  and  justice,  according  to  ordinary  rules.**  So 
here  a  great  public  object  was  meant  to  be  attained;  and, 
if  a  mere  constructive  delivery  be  held  sufficient,  it  will 
Idad  to  destroy  the  bona  fides  of  every  transaction.  The 
only  true  mode  of  ascertaining  the  price  on  a  sale  of  com, 
b  by  returning  the  name  of  the  party  to  whom  it  was 
delivered;  if  not,  it  might  be  continually  shifting  from  one 
party  to  another.  But  independently  of  the  return  made 
1^  the  pkintiifs  to  the  inspector,  in  the  first  instance,  ^iasj 
afi»:wards  paid  him  his  charge  for  la  stage  on  the  delivery 
of  the  quantity  returned  as  being  soid  to  Loud,  purBoant 
to  the  33d  section  of  the  statute:  and  that,  coupled  with 
die  former  return,  is  not  only  conclusive  evidence  of  a  sale, 
but  also  of  a  delivery  to  Loud;  and,  therefore,  the  proper- 
ty in  the  com  was  vested  in  his  assignees,  and  the  plaintiffs 
hove  no  title  to  maintain  this  action. 

Lord  Chief  Justice  Best. — It  is  not  necessary  for  us  to 
(c)  Ship-registry  Act,  2^  Geo,  3,  c.  60. 
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decidej  in  this  case,  whether  the  i^tilm  of  the  sale  of  the  JlSSl^ 
wheat'  made  by  the  plaintifft  to  the  corn-inspector, 
subjected  diem  to  the  penalty  imposed  by  the  1  llh  seo« 
tion  of  the  statute.  Although  Loud  purchased  the  com 
of  the  plainfiflb  in  the  first  instance,  the  Jury  have  fotmd 
that  they,  not  choosing  to  trust  him,  although  they  handed 
over  the  delivery  notes  to  him,  before  Ae  wheat  was  deli* 
Vered  to  the  defendants,  got  them  to  undertake  to  hold 
it  on  Ae  plaintiffs'  account ;  and  the  defendants  agreed 
to  know  no  other  person  in  the  transaction  dian  then. 
That  was  clearly  proved  at  the  trial.  In  the  course  of  the 
cause  the  return  in  question  was  given  in  evidence,  when 
ft  was  contended,  that,  as  the  plaintiffs  had  therein 
named  Laud  as  the  buyer,  it  was  conclusive  to  shew  a 
delivery  to  him,  as  well  as  a  sale.  But  I  am  of  opinion, 
that  the  return  does  not  touch  this  case.  The  only  ques- 
tion is,  whether,  although  the  com  were  sold  to  Loud^  it 
were  ever  delivered  to  him;  and  the  Jury  have  expressly 
found  that  it  was  not.  The  return  did  not  shew  a  delivery 
to  Loud,  and  the  delivery  notes  merely  stated,  that  the 
wh^at  should  be  delivered  for  him.  Did  then  the  Legis- 
failure  intend,  in  passing  the  statute  1  &  2  Creo.  4,  c.  87, 
to  make  the  mere  act  of  sale  evidence  of  a  delivery  ?  I  am 
clearly  of  opinion  that  they  did  not;  and  that  the  only  ob- 
jiset  of  the  act  was  to  ascertain  the  quantity  of  com  sold,  the 
persons  for  and  to  whom  it  is  sold,  and  the  prices :  andthat 
i^'aU  that  can  be  required,  in  order  to  ascertain  the  average 
prices  throughout  Ihs  kingdom.  I  fully  approve  of  the  po* 
licy  of  the  corn  laws,  and  wish  that  every  possible  effect 
may  be  given  them :  the  principle,  as  applied  to  this  case,  on 
which  they  are  founded  is,  that  no  wheat  can  be  imported 
mto  this  country,  so  long  as  the  average  price  continues  un- 
der 80*.  per  quarter.  To  control  such  importation,  it  is  on- 
ly necessary  to  ascertain  the  quantities  sold,  and  the  prices  j 
and  when  a  return  is  made,  as  to  such  quantities  and  prices, 
the  average  may  be  eas^  and  satisfactdrily  determined,  by 
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l^£^       which  the  opening  of  foreign  ports  may  be  regulated.    It 
is^  therefore,  wholly  immaterial  to  whom  the  com  is  deliver- 
ed.   It  is  beside  the  policy  of  the  act,  as  the  quantity  sold  is 
only  to  be  looked  at.     If  the  Legislature  had  intended  that 
the  return  should  specify  to  whom  com  sold,  is  deUoer^ 
edf  they  would  have  so  expressed  it,  but  no  such  terms 
are  contained  in  any  clause  of  the  act;  if  thj^  were,  the 
reasoning  of  Sir  William  Grants  in  Mestaer  y.  GilUs- 
pie,  might  apply,  but  throughout  the  whole  of  the  sta- 
tute, the  name  of  the  person  to  whom  the  com  is  deliverr 
ed,  is  not  required  to  be  introduced;  all  that  id  necessary, 
is  the  return  of  the  quantity  and  price  of  the  article  sold. 
The  11th  section  directs,  that  every  corn-factor,  carrying 
on  his  business  in  London,  within  one  month  after  the  pass- 
ing of  the  act,  shall  make  a  declaration  tiiat  the  return  of 
the  quantities  and  prices  of  British  com,  which  thencefor- 
ward shall  be  by  or  for  him  sold  and  delivered,  shall«  to 
the  best  of  his  knowledge,  contain  the  whole  quantity  and 
no  more  of  the  com,  bond  fide  sold  and  delivered  by  or 
for  him,  with  the  prices  of  such  com,  and  the  names  of  the 
buyers  respectively,  and  of  the  persons  for  whom  such 
com  shall  have  been  sold  by  such  factor  respectively,  con- 
formably to  the  directions  of  the  statute.   But  that  section 
does  not  require  the  name  of  the  party  to  whom  the  com 
is  delivered,  to  be  stated  in  the  declaration,  but  only  the 
quantities  sold,  prices,  and  names  of  the  sellers  and  buyers. 
So  the  12th  section,  which  directs  corn-factors  to  make 
weekly  returns,  only  requires  the  names  of  the  buyers,  and 
the  persons  for  whom  such  com  shall  have  been  sold,  but 
not  of  the  persoixto  whom  it  is  delivered;  and  expressio 
uniua  est  exclusio  alierius.    The  33d  section  was  intro- 
duced for  a  different  object;  viz.  to  secure  the  payment  of 
the  duties  imposed  for  carrying  the  purposes  of  the  act  into 
execution,  and  payable  to  the  inspector,  at  the  rate  of  Id. 
per  last.     The  name  of  the  person  to  whom  the  com  may 
be  deUvered,  is  not  required  to  be  stated,  but  merely  the 
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qnsntity^  sold  and  delivered^  and  the  name  of  the  nuiBter  of        1825- 

the  Teasel ;  and  here  it  was  proved,  that  the  plaintiffs  paid     Woooi.Br. 

the  inspector's  charge  for  lastage,  in  pursuance  of  that  sec-      bkowvb. 

tkm:  and  the  85th  section  enacts,  "  that  it  shall  be  lawful 

forthe  Lord  Mayor  and  Aldermen,  at  any  quarterly  sessions, 

hoUen  for  the  city,  to  examine  the  inspector  of  corn  re«- 

tiuna,  who  is  required  to  declare  and  make  known,  whether 

any  of  the  com-faclors  or  importers  have  negbcted  or  re* 

fused  to  pay  and  discharge  any  sum  due  .from  them,  on 

account  of  the  lastage  dues  on  com,  by  them  sold  and  de- 

li?ered,  or  imported,  as  the  case  may  be.**    But  neither  of 

those  dauaes  shews  that  it  was  the  duty  of  the  pl<untiffs, 

as  corn-factors,  to  insert  in  the  returUf  or  inform  the  iih 

spector  o^  the  name  of  the  party  to  whom  the  com  was 

actually  delivered.     I  am,  therefore,  clearly  of  opinion, 

giving  the  fullest  possible  effect  to  the  statute,  that  the 

letttiB  of  the  sale  to  Loud  b  not  of  itself  conclusive,  to 

shew  that  the  com  was  delivered  to  him:  and  although 

it  has  been  said,  that,  if  the  returns  did  not  pofait  out  the 

real  vendor  and  purchaser,  it  would  open  a  door^^to  firau- 

dulent  and  fictitious  bargains;  yet  it  must  be  considered, 

that  in  transactions  of  such  a  nature,  th^  parties  may  be 

mdicted  for  a  conspiracy;  and  if  there  be  any  sinister 

bn^gain  to  raise  the  price  of  com  beyond  what  it  real* 

ly  oaght  to  be,  for  tiie  purpose  of  letting  in  foreign 

graoit  whether  it  be  provided  for  by  the  statute  or  not, 

a  summary  remedy  is  given  by  the  general  policy  of  the 

law.    On  the  whole,  therefore,  the  Jury  having  foiind, 

and  they  were  fnlly  warranted  in  so  doing,  fiiom  the 

evidence  before  them,  that  the  defendants  undertook  to 

hold  the  wheat  in  question,  conditionally,  for  the  plaintiffs, 

I  am  of  opinion,  that  there  is  no  reason  to  disturb  their 

verdict. 

The  rest  of  the  Court  concurring — 

Rule  discharged, 

VOL.  X.  '  p 


iSIO  CASES  IN  HIUkRY  TSRIC, 

1885. 

^jp^i^             EuzABBTU  D0KBR5  Executrix  of  JoaK  Gosf,  9. 
Feb.uth.  Hasler,  Esq. 

ifa  writ  of /.  jllilS  wa&  an  actum  on  the^  case,  and  l»ougfat  agaiast 

li>eKd"to  uit  ^  defisndant,  the  late  sh^ff  of  Sus$ex,  for  a  false  return 

JS^'^J/exe-  <>f»««»ft««af  to  a  writ  o£/m/acwf,  issued 

cutioD,  and  the  Jein  G^,  the  testator,  against  the  ffoods  of  his  soD|  Wil" 

goods  of  the  pur*    ,.        ^\1,.  ,  ^.,r«,«  a 

ty  againit  whom  hom  Oqgr,  a  linen-draper  at  Bnghian.    The  first  count  of 

u^i*^^^  the  deelaration  stated,  that  the  testator,  m  Hilmrtf  Ten, 

rfffma* wtara  *  *  ^  ^^*  *'  ««50vewd  a  judgment  a^dnst  one  fWt 

mi^^ftLTtotTe  /fom  60^,  for  a  debt  of  30001.,  and  Si/i  fcnr  his  danages, 

thmfoK,  the  wh««of  the  said  William  Gigff^ynm  coni4eted.    That  the 

n^'ln!i^d  a*  i^^^^^g"^^  remaining  m  fuU  force,  and  the  debt  and  dama* 

^^l  ^^f-f?'  gOB  being  unpaid  and  unsatisfied,  the  testator,  on  the  10th 

to  the  iheriff*s      »  ^        r  •  »  » 

ofBcer,  ina  Jprii,  fi  Oeo.  4t,  sued  out  a  writ  of  jE./Sar.|»dbectedto 
himtiuu  hf '^  the  sheri£r of  Suseex,  bgr  which  he  was  commanded  to  lev; 
S^!ty.  ^uhe  *^^'-  ^''  besides  poundage,  &o.  which  writ  was,  on  At 
defendant'*  mo-  said  10th  ^P^'i  delivered  to  the  defendant,  as  sherifl^,  ie 

tiieri  <Hr  any  one 

eiie,  in  pooee-  be  eopecuted  m  due  form  of  Um.    That  tha  defendant,  as 

^datt'?^,  such  sheriff,  en  the  llih  AprU,  seised  and  took  dims 

ad^^^' '  S^^'  ^^  battels  of  the  said  WiUkm  Ooff^  in  execution; 

ly,  and  left  his  but  that  the  defendant,  not  regarduig  hie  dutj  as  such 

S^of^'on^of  8*>e^  Init  contriring,  &c  fidsefy  returned  that  the  said 

^o  m'^.^d'  ^^'^'^^  ^^J*  b^  i^t  any  goods  or  chatt^  ih  his  baHi* 

thebnsiiMss  was  wick,  whereof  the  defendant,  as  such  sheriff,  oould  csuse 

usual  for  nearly  to  be  loried  the  debt  and  damages  aforesaid  :*^To  the  da- 

fr^oTt^  mage  of  plamtiff  as  executrix.    The  second comit  was  for 

the  warnnt  was  npj^  lerviug  Under  the  writ,  and  returning  mdlm  bema;  tir 

left  I  and  the 

shopman  ac-      thouj^  the  defendant,  as  sheriff,  might  haye  leried  ike 

m^SK^     monies  so  indorsed  on  the  writ. 

wh^'^uT^I^      At  the  trial,  before  Lord  Chief  Justice  Beet,  at  OuU*- 

DTer  to  die  she- 
fUf ;  the  defend* 

ant  havfaig  become  bankiupCy  his  assignees  indemnified  the  slieriff  in  letuniflg  nmttm  hm»to  Ihe 
writ  issued  preriously  to  the  bankruptcy :  in  an  action  against  the  sheriff,  for  a  fidse  return,  the 
Jury  baring  found  that  the  writ  was  sued  out  fojc  the  purjpose  of  protecting  Ae  pioperty  of  the  per^ 
ty  gainst  other  creditors,  the  Court  reftued  to  grant  a  new  trial,  on  the  ground  tliat  the  plaintiff 
had  not  made  out  the  allegation  in  her  decUration,  that  the  writ  was  deliTered  to  the  sheriff  to  be 
executed  in  due  form  of  law; 


IN  THB  FIFTH  ANIX  SIXTH  YEARS  OF  GEO.  IV.  21 1 

UU,  at  Ihe  sittings  alte)r  the  last  Tenn,  an  examined  copy      slSS^ 

of  the  judginent,  writ  of  fi.  fa.,  and  the  sheriff*s  return  of 

tmlla  bona,  were  put  in  and  proved;  and  it  appeared,,  that 

the  writ  was  executed  on  the  llthJpril,  1821.    A  letter 

was  then  produced,  dated  on  the  preceding  day,  and  wriU 

ten,  by  the  testator's  attorney,  to  the  sheriff's  officer  who 

executed  the  writ,  which  stated,  that  be,  (the  attomey)| 

had  issued  aji./a.  against  the  effects  of  JVilUam  Goff,  and 

that  the  officer  was  to  fevy  at  all  events ;  and  it  condaded 

by  saying,    **  You  may  with  safety,  and  have  my  consent 

to  put  Mrs.  Gofff  (the  defendant's  mother,)  or  any  one  else 

you  please,  in  possession,  and  permit  and  suffer  the  trade 

Slid  business  to  be  carried  on  as  usual,  under  the  defend- 

ant'a  direction."    The  officer,  accordingly,  after  having 

made  thel^vy,  left  the  warrant  in  the  house,  with  one  of 

Gt^s  shopmen,  ("Go^hknself  being  absent,)  desiring  the 

shopman  to  carry  on  the  business  as  usual,  and  to  account 

to  him,  (the  officer),  for  all  monies  receiyed  in  the  shop. 

The  business  was  carried  on  in  this  manner,  until  the  28th 

Juney  18S1 1  |;he  money  received  for  goods  sold  in  the  shop 

during  that  period  being  paid  to  the  officer,  who  handed 

it  over  to  the  sheriff;  and  no  part  of  the  money  was  ever 

given  to  the  testator  or  to  his  attorneys 

A  commissioD  of  bankrupt  having,  on  the  14th  June^  is? 
sued  a^wist  fFilliam  Goff,  and  he  being  thereupon  duly  de- 
ckred  a  bankrupt/his  assignees,  considering  that  the  exe- 
cation  put  in  by  his  &ther  was  fraudulent,  the  bankrupt  still 
continuing  in  possesnon,  and  that  there  had  been  no  suffi'* 
cient  transfer  of  the  property  to  exclude  them,  indemnified 
the  defendant,  who,  thereupon,  returned  nuUa  bona;  in  con- 
sequence of  which  the  present  action  was  brought  by  the  ex^ 
ecutrix  of  WiUiam  Goff"^  father.  His  Lordship  directed  the 
Jury  to  consider,  whether  the  fi^fa.  bad  been  issued  with  a 
view  to  levy  the  amount  of  the  monies  indorsed  thereon^  or 
merely  for  the  purpose  of  protecting  the  |>r(^erty  of  Wil* 
Ham  G((f,  the  testator's  son,  against  his  other  creditors! 
p2 
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1805^  and|  whether  there  were  a  band  fide  debt  due  from  him  to 
his  father.  His  Lordship  also  left  it  to  the  Jury  to  deter- 
mine«  whether  or  not  the  plaintiff  had  made  out  all  the 
allegations  in  her  declarationi  and  told  them,  that  if  they 
were  of  opinion  that  the  writ  was  issued^  not  for  the  pur- 
pose of  Belling  the  goods,  but  to  protect  them,  the  plaintiff 
had  fiuled  to  establish  that  it  was  delivered  to  the  defend- 
ant to  be  executed  in  due  form  of  law* 

The  Jury  found,  that,  although  there  was  a  bond  fide 
debt  due  to  the  testator,  yet  that  the  levy  under  ihefi,/i$. 
was  merely  intended  to  protect  the  property,  and  they  ac- 
cordingly found  a  verdict  for  the  defendant 

Mr.  Serjeant  Vaughan,  on  a  former  day  in  this  Term, 
obtained  a  rule  nisi,  Aat  this  verdict  might  b^  set  aside, 
and  a  new  trial  granted,  on  the  ground  of  a  misdirec- 
tion by  his  Lordship.  He  submitted,  that,  as  the  sfae- 
riffi  and  not  the  assignees,  was  the  defendant  on  the  re- 
cord, he  could  not  be  justified  in  returning  nutta  bona,  or 
defend  himself  on  the  ground  of  a  supposed  fraud',  or 
misappUcation  of  the  process  which  he  was  required 
to  execute,  to  which  he  had  lent  himself;  and,  adtnit- 
ting  that  the  direction  to  the  Jury  would  have  been  pro- 
per had  the  action  been  trover  against  the  assignees,  it 
could  not  be  so  in  an  action  against  the  sheriff,  who  had 
certainly  made  a  false  return. 

The  Court  were  at  first  inclined  to  make  the  rule  abso- 
lute for  a  new  trial,  but 

Mr.  Seijeant  Pell,  and  Mr.  Serjeant  fFUde,  now  shew- 
ed cause,  and  contended,  that  the  shexiff,  being  indemni- 
fied by  the  assignees  in  making  his  return,  must  be  con- 
sidered as  representing  their  rights,  and  standing  in  the 
same  situation  as  they  would  have  done,  in  case  an  action 
had  been  brought  against  them;  and  they  must  be  taken 
as  new  creditors,  with  a  second  execution.    It  appeared 
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«t  tke  trial,  and  the  Jtiry  found  the  fact,  that  the  ezecu-  ^g^g. 
tion  was  sued  out  merely  for  the  purpose  of  protecting  the 
property  of  the  testator's  son,  against  the  claims  of  his 
oth^r  crediUH^  which  was  evident  from  the  letter  of 
the  attorney  to  the  officer,  when  he  Erected  him  to  leyy% 
The  execution  was  therefore  fraudulent,  and  the  Legisla* 
tore  aotidpated  suchacase  as  this  when  theypassed  the  sti»^ 
tate  IS  EUaf.  c.  5,  as  the  execution  was  clearly  colouraMe, 
and  sued  out  with  an  intent  to  delay  bcmdfide  creditors ;  and 
if  an  executioni  founded  on  a  judgmoit  for  a  btmd/ide 
debt,  be  sued  out  by  one  creditor^  with  intent  to  pro- 
tect the  property  of  the  debtor,  or  to  dehty  other  4)redit» 
ors,  it  faUs  within  the  mischief  intended  to  be  remedied  by 
the  statute.  In  Rice  ▼.  Sergeant  (a)>  where  A*  had  judg<% 
ment  against  JB.,  for  a  just  debt,  took  out  aJL/a.,  and  got 
the  sheriff  to  seixe,  but  would  not  let  him  inroceed  furllier, 
sad  let  the  goods  remain  in  JB.*s  hands;  C,  who  had  dso 
a  judgment  for  a  just  debt  against  i5.>  took  out  ^fi^fiu^ 
and  it  was  held  that  C  nught  seixe  the  goods ;  for  that  the 
former  was  B/rauduleiU  ea:ecuiia»,  and  the  sheriff  ought 
very  well  return  nulla  bona  on  it.  That  case  is  home 
out  by  sereral  authorities.  In  Bradlep  r.  Wyndham  (&)/ 
where  a  first  writ  of fi»  fa.  was  executed  fraudulently)  and* 
a  second  was  afterwards  executed  at  the  suit  of  aliother, 
it  being  left  to,  the  Jury  to  say,  as  in  this  case,  whether  the 
first  writ  were  intended  to  be,  or  were  reaDy ,  executed,  and 
they  thought  it  was  not»  the  Court  held  that  the  question  was 
properly  left.  In  SmdUeomb  v.  The  Sheriff  of  i!xwi2oii(e)^  ak 
thoughit  was  held,  that  a  sheriff  is  bound  to  execute  the  first 
writtibatisdeliTeredtofaim;  yet  itwas  there  determined,  that 
no  action  ky  against  the  sheriff,  because  he  who  delivered 
his  first  writ  would  not  take  a  warrant  from  the  sheriff  to 
levy  the  goods ;  so  that  it  seemed  he  had  a  design  only  to 

(«)  Vin.  Abr.  tit.  *«  frwAT  (G)         (h)  1  Wila.  44. 
pL  d.  (€)  lLd.Rayin.2(»t. 
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Iftag',  keep  the  execution  in  his  pocket,  to  protect  the  defend^ 
«nt*s  goods  by  fiaud«  The  same  intention  was  manifest- 
ed in  this  case.  And  Lprd  Chief  Justice  Holi  there  said^ 
'^  if  a  writ  of  ezecutk>n  be  ddivered  to  the  sheriff  againust 
^•9  and  he  become  bankrupt  before  it  is  executed,  the  exe« 
Gutibn  is  superseded ;  and»  consequently ,  the  property  of  the 
goods  is  not  absohitdy  boundby  the  dehvery  of  the  writto 
the  sheriff.'*  And  here  the  execution  was  ftaudulenty  as  the 
party  suing  it  out  had  no  right  to  suspend  its  operaftkiBi 
and  thtt^by  prevent  the  other  creditoss  firom  coming  in. 

At  all  eventB,  the  assignees  are  entitled  to  claim  the 
goods  in  question,  under  the  statute  of  James,  as  being 
in  the  possession  and  disposition  of  the  bankrupt  at  the 
^e  of  his  bankruptcy.  In  Jaekion  v.  Irvm(a),  whcie 
a  warranty  under  a  fLfa.,  against  the  goods  of  a  tsad* 
er,  was  directed  to  his  servant  and  another  person^  aa 
special  baififfs^  and  they,  in  consequencoi  took  possea- 
sioo  of  the  goods  in  his  shop,  and  the  business  was  ap« 
patently  carried  on  as  usual,  but  wiliiout  the  trader's 
interference ;  and  the  trader  had,  in  the  mean  time,  com- 
mitted an  isct  of  bankruptcy : — ^it  was  held,  duttthe  goods 
passed  under  thi&  oommission  to  the  assignees;  as  tiie  poe* 
session  of  the  servant  was  the  possession  of  die  master; 
and  thttt  the  goods  were  thus  in  the  possession,  order,  and 
disposition,  of  the  bankrupt,  at  the  time  of  the  bankruptcy. 
But  this  case  faQs  expressly  within  that  of  ToiAmomt  v. 
£[art€p{b)t  where  A.  levied  an  execution  on  the  goods  of 
JB.jt  a  trador,  and  directed  the  sheriff's  officer  not  to  aeH, 
but  to.  leaye  a  man  in  poasession  with  the  warrant,  asid  B^ 
carried  on  his  business  aa  usual,  and  five  monliis  after* 
wards  became  bankrupt — Lord  Chief  Justice  CMMs  hold, 
that,  notwithstanding  the  executioa,  and  the  peasessieii  of 
the  officer,  the  goods  seized  pasaed  to  the  assi^aeea,  by 
virtue  of  the  statute  of  James.    In  Payne  v.  Drewe  (c), 

(a)  2  Campb.  48.  (6)  Holt  N.  PX.  336.  (c)  4  East,  623. 
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irfuoh  wai  an  action  against  the  sbeiiff  for  a  false  retunii       vj^^ 

it  WM  heM,  tiiat  idlhougli  a  ivrit  ofjl.fa,  binds  the  goods 

u  agafaitt  Ae  deiMdant,  yet  the  property  is  not  divested 

eat  of  fafan  till  eacecotion  executed;  and  therefore,  that  an 

ezecatiaD  and  sale  mider  a  subservient  wril  delivered  to 

the  aheriff;  would  Und  the  goods.      And  Lord  EUet^ 

hnmgh  Aert  said^a),  '^it  appears  to  me  not  to  be  con« 

Iradictory  to  any  cases,  nor  any  principles  of  law,  and 

to  be  HMialy  condudve  to  pa^blic  convenkncoi  and  to  the 

prevention  of  fraud  and  vexatious  delay  in  these  matters,  t^ 

hold,  ihat  where  ibete  are  several  authorities  equally  conn 

peteat  to  hind  the  goods  of  a  party,  when  exeemted  by 

the  proper  officer,  that  they  shall  be  considered  as  ^ffisc^ 

tually,  and  for  all  purposes,  bound  by  the  authority  which 

first  aefaafly  attaches  upon  fiiem  in  poii^  of  execution, 

and  under  ^rfiich  an  execution  shall  hate  been  first  ex^ 

ecnted."    In  Kemplmmd  v%  Maommk]f{b)f  Lord  Kenfftm 

dedded,  that  i£aJL/a.  be  delhrered  to  the  sheriff,  and  he 

be  directed  not  to  levy  thereon  till  a  futnre  day,  and  in  tho 

SMan  time  anodier  writ  be  delivered^  he  is  not  to  keep  tho 

int  writ  haqging  over  the  heads  of  the  other  creditors, 

bat  to  lety  under  the  last  execution,  as  if  no  other  writ 

had  ever  been  delivered  to  him ;  and  in  Blades  v.  Anm* 

dW^(d),  wh^re  a  AerSBT's  officer  executed  a  writ  of  ft.  fa. 

by  going  to  the  debtor's  house  and  informing  him  that  he 

eame  to  levy  on  his  goods,  and,  laying  his  hand  on  a  table» 

said,  '*l  take  this  table/'  and  then  lodked  up  Us  war- 

nnt  in  the  table-drawer>  and  took  the  key  and  went  away, 

withoot  leaving  any  person  in  possession;  and  after  the^ 

Jd.  was  letumaUe,  bat  not  continned,  the  landlord  distrain* 

ed  the  goods  £sr  rent:~it  was  held,  that  die  dieriff  eottld 

not  maintain  tnspass  against  him,  af  he  had  relinquished 

the  possessiott,  by  the  officer's  quitting  the  premises  after 

ire  ssinfe.  So  hens,  unless  the  sheriff  had  aetttally  levied 

(«)  4  S«l,M5.      {h)  Peace's  N.  P.  €.  66.     {i)  \  Mau.  &  S«lw.  fU. 


'  ahd  conttniied  in^bksessioti  of  the  gooda'ctader  flie  execti- 
ticJn^  of  they  had  fetnained  in  the  actual  custody  of  hit 
HaslkW  ofllc^T,'the  plaihdfF  has  no  remedy  against  hfao,  as  he  wai 
j&i^ttfied'iil  irehimmjQ;  nulla  iona;  and,  m  otder  to  main* 
taSiir  th!^^cti6ii|  hht  should  have  shewn  that  the  writ' vas 
defivei-ed  to  hitu  to  he  elcecuted  in  due  forin  of  law.  And  if 
a  were  issued  with  a  fraudulent  intention,  6r  fbir  the  mere 
p\if  pose  t)f  protecting  the  property  of  the  dehtor  against 
th6  claims  of  just' (ireditbrs,  the  sheriff  was  not  bound  to 
e!ii:e^ute  it  at  allV  and  the  plaintiff  cannot  be  entitled  to 
thb  fruits  6f  it,'  as  Neither  she  n6r  her  testator  had  caused  it 
to^c'put  in  force,  previously  to  the  hahkruptcy  of  the  tes- 
tktiiir'k  sbnl'     ■  '■■ 

Mr.  Serjeant  Vaughan,  in  support  of  the '  rulCi  con<* 
tended,  that  as  this  was  an  action  against  the  sheriff  for  a 
ialse  return,  and  not  an  action  of  trover,  it  was' immaterial 
whi^ther  he  were  indemnified  by  the  kssi^ees  or  liot :— that, 
as  he'  had  been  guilty  of  negligence^  if  not  fraud,  in  not 
^hsing  the 'writ  to  be  duly  executed,  he  was  estof^ped 
f^bm  leaking  any  objection,  on  the  ground  ofthe  instructions 
given  %o  his  officer  at  the  ^ime  he  was  directed  to  levy, 
dtid*that,at  all  events,  he  had  b(6en  gufltyof  a  falKe  return. 
Hat^ihe^^ili^  Having  found  that  the  debt,  oii  which  the 
judgment  was'fouiided,  due  to  the  bankrupt's  father/ was 
sH6iut\fide  dehif  the  execution  was  valid,  the  statute  of 
Elizabeth' o^eTB£\hg  only  where  the  judgment  is  fraUdu* 
ient,  or  ihe  party  suing  it  out  is  not  a  bond  fide  Creditor  at 
the  thne.  'A  writ  being  oiice  in  the  bauds  of  the  sheKff^  he 
is'  bdund  t6  execute  it,  and  nothing  will  warrant  a  return 
ofhiiUa  bofiai  Where  the  officer,  who  levied  under  the  writ, 
/risti&ied  po8S)ession  oh  account  of  the  party  ai  whbse  in- 
stailce'the  execution  was  sued  out.  In  Bradley  v.  Wf/nd- 
Aam,  the  bailiff  merely  rode  round  the  farm  and  said,  '*I 
seize  all  this  com  and  cattle,**  and  took  some  account 
<&cYedf  i'  sind  that  was  held  to  be  insufficient,  or  ibat,  al  all 
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eTemtp*  a  Jury  might  find  it  to  be  fr^dulent  as  against  a  ^      IW^ 

btmdjde  creditor.    So  in  Smallamb  v.  The  Sherifls  of 

London,  the  party  who  delivered  the  first  writ  refiued  to 

take  a  warrant  from  the  sheriffi  to  levy  the  goods ;  but 

here  a  levy  waa  actually  made,  and  though  the  oJBBcer  did 

not  personally  remain  in  possession,  he  regularly  received 

all  monies  taken  for  any  goods  that  might  be  sold,  which 

was  equival^ent  to  his  continuing  in  possession.    In  Jaci^ 

ton  V.  Iftvin,  the  warrant  was  delivered  to  the  bankrupt's 

own  servant;  and  Lord  Ellenboraugh  there  said,  ''if  it 

had  been  delivered  to  a  bound  bailifl^,  and  he  were  put  in 

possession,  all  would  have  been  right."    That  was  done 

in  this  instance ;  and  as  the  judgment  was  obtained  and 

the  execution  issued  for  a  bond  fide  debt,  there  ought,  at 

all  events,  to  b^  a  new  trial. 

Lord.  Chief  Justice  Best. — I  have  often  heard  it  said, 
that  secotnd  thoughts  are  best,  but  have  generally  found  it 
the  reverse,  as  we  frequently  get  rid  of  common  sense  by 
too  nice  refin^pent.  The  view  I  took  of  this  case  at  the  trial, 
notwithstanding.  I  have  since  entertained  a  doubt  as  to  the 
mode  in  which  J  left  it  to  the  Jury,  appears  to  me  now  to 
be  correct.  Although  it  was  an  action  against  the  sheriff 
iox  a  fidse  returut  it  was  incumbent  on  the  plaintiff  to  make 
out  and  establish  her  case,  on  the  strength  of  which  she  ean 
only  be  entitled  to  recover.  She  ought  therefore  to  have 
^,iade  g^t  that  which  she  has  alleged  in  her  declaration,  vim. 
not  oidy  that  there  was  a  good  judgment,  but  that  the 
writ,  under  which  the  goods  of  Qoff^ete  seiied,  was  de- 
livered to  the  defendant,  as  sheriff,  to  be  executed  in  due 
foiin  of  law;  and  unless  both  these  &cts  were  proved,  she 
could  not  be  entitled  to  succeed  in  this  action.  Although 
it  has  been  said  that  a  sheriff  cannot  set  up  a  false  return, 
and  take  advantage  of  his  own  neglect,  in  not  having 
seen  that  the  writ  was  properly  executed,  still  he  might 
require  ^e  plaintiff',  before  he  offered  any  defence,  to 
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t9SI$'       fmve  all  the  aUegn^cma  in  her  declaration,    I  left  it  te 
the  Jury,  to  say*  whedier  they  were  satisfied  that  the  writ 
waaisanedand  deliyered  tothe  sheriffto  be  executed  indue 
iistim  of  law,  viz.  as  requbing  him  to  sell  the  goods  of  ^ 
then  defendanti  and  pay  over  the  proceeds  to  the  party 
at  whose  instance  it  was  sued  out;  and  I  told  themi  that  if 
ibfQr  were  of  opinion  that  it  was  not|  but  wasmerely  issued 
to  pvotect  the  goods  against  the^daina  of  other  oreditorSi 
the  plaJBliff  oeuld  not  recover,  aa  ehe  had  not  proved  all 
tbe  all^atiotts  in  her  declaration    A  special  Jury  expresfr* 
ly  loundi  thfit  the  execution  was  sued  out  with  a  view  only 
to  ptotect  the  property,  and  I  aokperfectly  satisfied  with  the 
verdict*  Indeed,  they  could  not  have  found  dtherwisci  aftsr 
Ae  letter  from  the  attorney  of  the  ba»krupf s  father,  by 
whom  the  levy  was  directed  to  be  made,  had  been  read 
to  them,  in  which  he  told  the  officer  that  he  might,  with  safe- 
tfg  Ifiat.Okfjf*^  lather,,  or  anyone  else  he  pleased,  in  pea- 
aesai<m»  aad  auffhr  the  buskiess  to  be  carried  on  as  uiual,  Qfr- 
der  the  tdefendaot's  dicectron»    The  officer  acted  aeeordiog 
tOlbfttdiMtotion;  madf  immediately  after  the  levy,  d^ered 
tii0  warrant  to  one  of  the  shopmen,  who  continued  to  cany 
OQ  the  business  aa  before,  and  the  officer,  ten  weeks  after 
tile  levy  I  received  a  certain  sum»  for  goods  sold  in  the  shop 
dming  that  period.    No  autfaodty  was  cited  at  Ni$i  Prm, 
wi  I  therefinre  left  it  to  the  Jury,  on  the  broad  principle, 
that  iCthe  writ  were*  issued  merd^  to  protect  the  goods  of 
th^  pari^»  the  defenstant  waa  entitled  to  a  verdict.    But 
it  appears  to  me  to  be  imposs3)le  to  distinguish  tins 
case  fioom  two  of  those  which  have  now  been  preaent' 
ed  to  our  notioek    Xn  Bradley  v.  WtfiidlUmj  the  baHiff 
mer^y  rode  round  the  fium;  and  in  Blade$  v.  Armuk$ki 
tjbe  officer  looked  up  his  warrant  in  the  drawer  of  a  table, 
and  w€pt  away  {  and  it  waa  heU,  ia  both  these  oases,  that 
the  fxecHtion<k)uld  not  be  supported.    So,  here,  the  officer 
ddivered  hJB  waxront  to  the  shopman,  and  inatediatel y  af-* 
tisr^acda  left  the  premises.     As  the  writ  was  never 
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cmed,  tbe  sUtnle  of  James  baa  nothing  to  io  wiA  A^  ^^^ 
question;  because  tiie  property  to  wUch  the  writ  ma  in* 
tended  to  apply*  was  never  the  property  of  the  testator^  or 
of  the  plaintiffi  but  of  tbe  bankrupt  himself,  and  it  idwnys 
contfaiued  in  hia  posseasioo.  It  is  tnie>  the  testator,  or  the 
plaintifi;  as  his  exeeolrizt  might  hare  divested  Ae  banlt<^ 
rupt,  fay  cansing  a  writ  to  be  duly  executed  before  the 
daims  of  the  ass^piiees  accrued ;  yet,  as  they  omitted  to  do 
so,  and  the  testator  did  not  intend  that  the  writ  should  be 
actually  pot  in  force  againat  liia  son,  the  latter  was  nevet 
depmed  of  his  property ;  and  as  he  continued  in  posses^ 
sion  at  the  time  of  his  bamkruplcy,  it  vested  in  bis  assignees, 
and  the  defimdant  womM  have  been  Hable  to  them  If  he 
had  made  a  different  retttm. 

Mr.  Jbslace  Pam.-^AI  Aough  LoNJ;  MoM^Mdt^Jt  ifcat 
if  he  had  formed  an  ertoneoua  joii^taint  utNidPHM,  h» 
was  alwaya  desirona  that  Ae  canae  should  go  down  W  • 
new  trial ;  yet,  he  observed,  that  flrsC  tbeugirta^Mte  «eaiw* 
.  timea  best,  and  that  a  petsea  very  tnxpMMf  MiiStfdl  tbw 
mark  by  taking  too  long  an  aiak  I  was  atliffifhuMMdr 
to  tiunk  that  the  view  my  Lovd  CStief  Justios  tooh  o» 
tUs  eaas  at  the  trials  was^  wvongf  bnti  aaa  now  of  a  diflfi«* 
ent  opimon,  and  do  not  deeide  on  Ate  ground  «f  iIm  In^ 
deanidty  given  to  the  sheriff  by  the  assigneeis  but  oit  ffaw 
ground  Amth  was  incundkMt  on  thw plmwiff  to  make  dur 
her  case,  by  proving  the  focU  aBeged  in  Am  dechissliott^ 
Tbe  atotutea  ot  James  and  EUmlMh  appeav  to  mo  fW'hwiw 
no  bearing  wiuitever  on  the  questiom  The  phintiff  oamMT 
mamtein  an  actieB  agaiasl  tkte  sheriff^  if  the  parQf  ftnaa 
wlioas  Atb  derived-  titles  was  the  eanse  of  the  wtU^s  tM  W^ 
iag  dnly  exeewted  as  tbe  forst  hiitancef  the  dedlwtftisiiv 
alleges  that  it  was  delivered  t»  ther  defendatlt  for  tkd;  pttr^ 
pose,  but  that  was  not  so ;  for  it  clearly  appears  to  be  other- 
wise, from  die  letter  of  the  attorney  liimsel^  v^  enclosed 
it  Co  the  ^»fiioery  mstnieted  him  hew  to  ad^  and«oaseotad' 
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ly^.  to  his  putting  anypne  he  pleased  m  possession. :  BhdeM  v. 
^rundale  was  an  action  of  trespass^  by  the  sheriff,  against  a 
landlord  who  had  distrained  for  rent,  after  a  sheriff's  officer 
had -executed  a  writ  oi fieri  fadtu;  yet,  as  it  appeared  that 
he  merely  went  to  the  defendant's  house,  and  informed  him 
that  he  tame  to  levy  on  his  goods,  but  made  no  manual  or 
actual  seizure,  except  laying  his  hand  on  a  table,  and  say* 
ing  ''I  t^ke  this  table,"  and  then  locked  up  thq  warrant  in 
tlfe  table  drawer,  and  took  the  key^ancl  wentsfvay  without 
leaving  any  person  in  possession  i-^-Lord  J^M^^6(fraugh 
h^Id,  that  as  soon  as  the  sheriff  had  abandone^^tbe  po8« 
s^snoh,  (^nd  ther^  was  nothing  to  shew  a,  cpn^uance 
of ')t«  MSer  the  officer  who  made  ttie  seisure  .withdnsWf)  it 
Inverted' back  to  the  original  owners 

>  Mi^.  Jtistii^  BtrititouGH. — It  is  quite  clear  that  the  sher- 
iff has  uhide  a  fals6  return;  he  is  highly  culpable  |n  having 
.doms  so,  as'her'ml^t  have  required  to  have  been  md^pini- 
fied  by  the'C(kirt  in  the  first  instance ;  and  if  so,  be  would 
nM'h&ie  hem  eompe'Bed  to  make  such  a  return,  ^y But  the 
ptftilitij^  ^htmld  not  oiily  have  shewn  Ithat  she  had  sifstained 
aiiihjary  by  sudi&lse  return,  lirut  havc^tieei^  enabled  to  sup- 
p<lH;'fffllHfe  ili^^rid^ts  Jh her  declaration;  an^'^sit^pp^ed 
inl(^jdehbe  tfhat  iKe  writ  was  not  delivered  to  tjf^e  j^eniflf  to 
be  4^jcecuted  according;  to  law,  *hui  meret;^  to  prote^  t^^pro- 
pelEtjr  6f  tfacj  testator's  son,  agisuns^his  other  credit^r^^ai^  not 
tolfttisfyiliisd&natid  ohhefakW,,fibom  whomtl^l^^ 
darihredhiBt  tftle,  she  cannot  support  this  action.  ^'Jfi'h^, ex- 
ecution was  engendered  in  fraud  and  contrivance,  and  the 
plaintiff  has  ndt  only  failed  in  establishing  the  averments 
in  her  declaration,  but  the  Jury  have  found  a  verdict  on 
the  facts-before  them,  which  were  conclusive  to  shew  fer 
what  purpose  the  wift  Was  xirigbtany*  shed  out- 
Mr.  Justice  Gaselee. — ^The  only  doubt  I  have  enter- 
tained is  as  to  the  money  received  by  the  officer,  and  by  him 
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paid'OT^  to'  Ae  sheriff;  but  when  I  see  the  purport  for       ^jaifi< 
liucb  the  execution  was  sued  out,  and  that  H  was  not  in-* 
tendSed  to  siltisfy  the  bankrupt's  father,  a^d  suoh  money  was[ 
not  irecerrM  to  iBatisfy  his  debt,  but  to  enable  the  son  to  de-. 
fifsnd  llib  other  creditors ;  my  difficulty,  a&  to  that  polntj  ia 
reaMed :  and  the  only  question  is,  whether  we  be  pjoe* 
tented  by  ilhy  technical  irule  from  prote(;tufg,  ^e  sfieriSV. 
or  lAistlfer  he  W  estopped  from  asking  it  bjr  the  retuqi  he 
bas mkdei-^'  It  appiears  to  me,  that  the.  case^  to  which  .vqj 
Imt  b^h  itifeiired^  relieve  us  f!rom  all  difficulty  911  tbi/i{ 
poHr^^ 'th^'pirinciple  deducible  from  then^  is,  ]4M(.,if. 
I  irtit  be  hot''  delivered  tq  the  sheriff,  fo^  ,  t^e.  pmiK>se. 
of  lieiiig  l»cebut'ed  at  the  time,  and  th^,  gV^4ff  ^^  f^99; 
under  a  subsequent  writ,  the  sheriff  may  return  nulla  bona 
to  the  first ;  and  here,  as  the  .writ  vas  issucid  for  .0)f  iliere 
purpose  of  protecting  the  property,  of  the  dehtpr  ^gsjns^thte 
other  creditors, '  the  assignees  stand  in  the  sa^e.situatiaa-. 
as  new  creditors  withi  a  second  execution*.  .The  writ, w^u^: 
not  intended  to  be  executed  before  the  ban1^u£|tc;y,  .fi^i 
was'itl'   We  a!rei  tlherefore,  not  to.be  con^ lu4i^  by  ai^  1 
techiiical  rules;    and  as  the    statutes,  adverted  ,^,..#|>Tt> 
pe&r  io  me  io  tie  wholly  befide  the.  present  g^iciftioibr^ 
and  th^  plainii^  failed  to  make  out  ^  )psost,^mteti4dvdT  1 
legad6n*ih  tier  declaration,  9t«.  that. the  writ  was..da^.{ 
liyeii^{6  the  defendant  to^be  executed  in  due  i^orm  qf  l|Mr».; 
there' 1^^  ho  reason  to  disturb  the  yerdict,  which  i|i  ponsU-*^  s 
tent  'witfi  ihe  justice  of  the  case.    This  rule  must  ponse*.  ^ 
atif/ie   " 

X>isd^Tg^* 
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CASES 

ARGUED  AND  DETERMINED 


IN  THB 


eotttrt0  of  Common  iPlra0 


IN  EASTER  TERM, 
IN  THE  SIXTH  YEAR  OF  THB  REIGN  OP  GEORGE  IV. 


jGfussT  wd  FuRNiYAL  V.  James  Willasey,  an  Infant,  Mary      \2rf^ 
..  J.  WiLLASEY,  Sarah  C.  Willasey,  William  Willa- 
8EY,  Edward  Willasey,  Maria  Ruth  Willasey, 
AuciA  Willasey,  ako  Infants,  and  Nicholas  Salis- 
bury and  Abraham  Garnett. 

The  foDowing  case  was  directed,  by  his  Honor  the  Mas*-  a  testator,  by  hu 
ter  of  the  Rolls,  to  be  sent  for  the  opinion  of  the  Judges  J/jS!?  dX 
of  this  Court:  ''lI^J?^ 

estate  to  his  son, 

James  Willasey,  by  will  dated  the  10th  February,  1814,  in  fee,  devised 

*,  111  "I  •!!  h|g  Orchard 

which  was  executed  and  attested  so  as  to  pass  real  estates,  estatetotmstees, 
after  devising  an  estate  called  Clifton  Hall,  to  his  son  ^^^^^!^^ 
t7ame«,infee,  gave  and  bequeathed  to  Nicholas  Salisbury  to")i  a»d  their 

^  *  ^    heirs,  directing 

them  to  sell  it; 
hsving  afterwazds  sold  his  Cl\fUm  estate,  and  purchased  another  called  JOerton  Hall,  he,  by  a 
eodicO,  written  on  the  back  of  the  will,  attested  by  t0o  witnesses  only,  directed  that  the  money 
obfained  from  the  sale  of  the  CUfton  estate,  should  go  to  a  general  fund,  to  be  divided  amongst  all 
his  children,  and  also  that  AUerton  Hall  should  be  sold,  and  its  produce  applied  in  like  manner; 
sad  he  appointed  his  wife  an  executrix  jointly  with  those  named  in  the  will.  By  a  second 
eodicQ,  also  attested  by  two  witnesses  only,  he,  after  stating  that  one  half  of  the  Orchard  estate 
WIS  sold,  and  giving  directions  as  to  the  sale  of  the  other  half,  appointed  •  new  executors  in 
hen  of  those  named  in  the  will;  subsequently,  he  made  a  third  codicil,  duly  attested,  by  which 
he  merely  appointed  another  executor  in  the  room  of  one  of  those  last  named ;  all  the  codicils 
were  written  on  the  back  sheet  of  the  will: — Held,  that  the  Udrd  codicil  operated  as  a  republication 
of  the  will,  and  of  the  second  codicil ;  and  that  the  legal  fee  in  the  Jllertm  estate  passed  by  the  will» 
•0  republished,  to  the  trustees  therein  named. 

VOL.  X.  •        Q       .  'fc 
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^^        and  Abraham  Garmeit,  their  heirs  and  aasignst  aD  hit 
plantation  called  QreJbirtf  estate,  aitnafee  at  Pori  iioycrf  in 
Jamaica,  with  the  skves,  stock,  utensils,  and  appurtenan- 
ces thereon  or  thereto  belonging;  and  also  all  and  singular 
his  real  estate  and  property  whatsoeveri  situate  in  Chreai 
Britain,  the  Wegt  Indieg,-  or  elsewhere,  iHiich  he  might 
die  seised  or  possessed  of,  or  in  any  wise  interested  in  or 
entitled  to,  in  possession,  reversiouj  remainder,  or  expec- 
tancy, not  thereinbefore  devised  by  him,  with  their  appur- 
tenances, to  hold  the  same  luito  and  to  the  use  of  them, 
Nicholas  Salisbury  and  Abraham  Gameit,  their  heirs  and 
assigns,  for  ever,  upon  trust  to  sell  the  same  in  manner 
therein  mentioned,  and  to  convey  and  surrender  the  same, 
unto,  or  to  the  use,  or  in  trust  for,  the  purchaser  or  pur- 
chasers thereof;  and  as  touching  his  personal  estate,  Bfter 
payment  of  his  debts,  funeral  and  testamentary  charges, 
and  the  specific  legacies  therein  bequeathed,  the  testator 
gave  the  same  to  the  said  Nicholas  Salisbury  and  Abrtt^ 
hamGameii,  his  trustees,  their  executors,  administrators, 
and  assigns,  upon  the  trusts  therein  mentioned ;  and  he  ap- 
pointed the  said  Nicholas  Salisbury  and  Abraham  Oar" 
nett,  executors  of  his  wilL 

Some  time  after  making  the  will,  the  testator  sold  Clffiam 
Hall;  and  in  1818  purchased,  and  became  legaUy  seised  in 
fee  simple  of,  a  freehold  estate  called  AUeriom  Hall. 

On  the  18th  November,  1819,  the  testator  signed  a 
codicil  to  his  wiU,  which  was  attested  by  two  witnesses 
only,  in  the  following  words :  ^  Codicil  to  my  last  will, 
dated  this  18th  November,  1819.  Clijion  Hall  bemg 
sold,  it  is  my  wish  that  the  money  so  obtained  shaH  go 
to  the  general  fund,  to  be  divided  amongst  all  my  child- 
ren, and  not  to  James  only,  as  the  will  directs;  And  also 
my  late  purchase  of  AUerton  Hall,  to  be  sold,  and  th^ 
money  so  obtained  to  be  equally  divided  amongst  all  my 
children,  diare  and  share  alike,  as  the  will  directs.  And 
I  give  unto  my  wife  Mary  WiUasey,  in  addition  to  what 
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thd  will  mentfons,  3001.  per  annMiN  for  life ;  and  I  also  ap- 
point her  an  executrix  jointly  with  the  others  named  in 
my  last  will  and  testament  As  witness  my  hand,  this  18th 
day  o{  November,  1819.'* 

Qn  the  SOth  September,  182S,  the  testator  signed  an- 
other codicil,  which  was  also  attested  by  two  witnesses 
only ;  wherein,  after  roToking  a  legacy  given  by  the  will, 
and  stating  that  one  half  of  the  Orchard  estate  was  sold, 
and  giving  directions  concerning  the  sale  of  the  other  half, 
die  testator  proceeded  as  follows : 

''  I  now  appoint  Edward  Lister,  of  Everton,  and  the 
Reverend  James  Fumival,  of  Upton,  my  executors,  in  the 
^ee]of  Nicholas  Salisbury  and  Abraham  Gamett,  with- 
in mentioned,  with  full  power  to  actf  &c.  as  witness  my 
hand,  this  30tb  day  oi  September,  1823."  ^ 

On  the  13th  February,  \824f,  the  testator  made  another       •  / 
codicO,  which  was  executed  and  attested,  as  by  law  is  requir- 
ed, for  passing  freeholds  by  devise,  in  the  following  words; 

*'  I  now  appoint  my  friend  the  Rev.  Benjctmin  Guest, 
oi  Everton,  neax  Liverpool,  to  be  my  executor,  in  the 
room  of  Edward  Lister,  of  Everton,  above  mentioned, 
with  foil  power  to  act,  &c.  Witness  my  hand,  this  13th 
Februarif,  182*.*' 

All  the  codicils  were  written  on  the  same  sheet,  which 
was  the  back  sheet  of  the  will. 

The  testator  died  on  the  17th  February,  1824.  His 
widow  survived  him,  but  died  before  this  case  was  pre- 
pared. 

The  questions  for  the  opinion  of  the  Court  were,  First, 
whether  the  third  codicil  operated  as  a  republication  of 
the  will,  sndjirst  and  second  codicils,  or  any  or  which  of 
them.  Secondly,  whether  the  legal  fee  in  the  AUerton 
estate  passed  by  the  will  and  codicils,  and  to  whom,  or 
whether  it  descended  to  the  heir  at  law  of  the  testator. 

The  case  was  argued  in  the  last  Michaelmas  Term,  when 
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j^^  Mr.  Seljeant  Pett,  for  the  plaintiffs,  contended,  that  the 
third  codicil  was  a  republication  of  the  will,  as  well  as  the 
two  preyious  codicils.  The  will  and  last  codicQ,  having 
been  duly  executed  and  attested,  must  be  considered 
as  one  entire  instrument,  as  the  will  was  not  completed  till 
the  last  codicil  was  executed,  both  being  written  on  the 
same  sheet  of  paper.  Although  the  decisions  which  bear 
on  this  point  are  somewhat  conflicting,  yet,  the  intention 
of  the  devisor  must  be  considered ;  and  here  the  question 
is,  whether  he  meant  that  the  last  codicil  should  have  the 
effect  of  attracting  and  incorporating  the  will  and  inter- 
mediate codicils  or  testamentary  papers.  The  principal 
imd  leading  case  is  that  o{  Barnes  v«  CratDe{a),  which  es- 
tablished the  doctrine,  that  every  codicil,  unless.it  be  con^ 
fined  in  expression,  is  a  republication  of  a  previous"  wiUf  if 
such  codicil  be  duly  executed  and  attested;  audit  was 
-there  beld,  that  lands  purchased  after  the  will  was  made, 
passed  'by  it,  although  the  codicil  related  to  personal 
property  only;  and  Lord  Commissioner  Eyre  said  (6), 
*'  the  testator^!  adcnowiedgment  of  his  former  will,  con- 
sidered as  his  will  at  the  execution  of  the  codicil,  if  not  di- 
'rectly  expressed  in  that  mstrument,  must  be  implied  fimn 
the  nature  of  the  instrument  itself:  because,  by  the  nature 
-of  it,  it  supposes  a  former  will,  refers  to  it,  and  becomes 
part  of  it;  and  being  attested  by  three  witnesses,  his  im- 
plied declaration  and  acknowledgment  seem  also  to  be  at- 
tested by  three."  Although  in  Penphrase  v.  Lord  LdnS" 
doum{c\  and  Lytton  v.  Viscountess  JF*a£tiamf(rf),  it  was 
held,  that  there  could  be  no  republication  by  iny)Ueation 
since  the  statute  of  frauds,  but  that  the  will  must  be  re- 
executed;  yet  those  cases  were  over-ruled  by  that  of  Ack- 
eriejfy.  F<?nton(e),  where  it  was  decided,'  that  a* codicil, 

(«)a  Vc8.486|  S.C,  4Brown'8  {d)  Com.Rep.383;  &  C.  Viii. 

Chan.  Cases,  2.  Abr.  tit.  •' Devise/  Z,  (24)?  2  Eq. 

(h)  1  Ves.  497.  Cas.  Abr.  768. 

(c)  Com.  Rep. 384;  S.C.Vux.  (e)  Com.  Rep.  381;  S.  €.  3 

Abr.  tit.  "  Devise,"  Z,  (22).  Brown's  ParL  Cas.  107. 
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signed  and  published  in  the  presence-  of,  and  attested  by  ,jyg^ 
three  witnesses,  was  a  republication  of  a  will  of  land ;  and 
that  botfa  made  but  one  will.  In  Pigott  v.  fTaOer  (a),  al- 
though Sir  WiiUam  Grant  was  disposed  to  break  in  on  the 
doctrine  laid  down  by  Lord  Commissioner  JSyre,  in  Barnes 
y.  Crowe;  yet  he  submitted  to  that  authority,  saying,  that 
**  it  afforded  a  certain  rule,  and  that  if  he  departed  from  it, 
it  would  only  be  to  set  every  thing  loose  again."  The  codi- 
cil in  PigoU  V.  WaUer^  related  to  personal  property  only, 
and  the  testator  expressed  no  intention  therein  to  republish 
his  will;  and  yet  it  was  held  to  pass  after-purchased  lands, 
there  being  a  general  device,  of  knds  in  the  will.  In  the 
Ahamey-GeneralY.  Downing  CoUege{b),  Lord  Chancellor 
Cmnden  laid  down,  that  the  mere  annexation  of  a  codicil,  to 
a  will  was  one  of  the  modes  by  which  an  intention  of  the 
testator  m|ght  be  shewn,  and  was  therefore  a  republica- 
tion. Here,  however,  the  will  and  all  the  codicils  are  writ- 
ten on  the  same  sheet  of  paper ;  and  in  Goodtiile  d.  Wood- 
house  V.  Merediih{p\  Lord  EUenborough  said,  *f  as  to  the 
question,  what  the  effect  of  a  codicil  is,  that  has  been  setded 
inaseriesof  cases,  beginning  with  ^cAer/^yy.  Fi?nioit,down 
to  Barnes  v.  Crowe;  and  lastly,  in  a  more  recent  case  of 
PigoU  V.  fFaUer.  The  effect  of  all  these  decisions  is  to 
give  an  operation  to  the  codicil  per  se,  and  independently 
of  any  intentipn,  so  as  to  bring  down  the  will  to  the  date 
of  the  codicil,  making. the  will  speak  as  of  th%t  date,  unr 
less,  indeed,  a  contrary  intention  be  shewn,  in  which  case 
it  will  repel  that  .effect.  Suc^  was  the  case  of  Bowes  v. 
Bowes {(I)t  where  the  codicil  devised  the  ^aicf  lands;  which 
word  said  was  considered  by  the  Judges  as  controlling  the 
effect  and  operation  of  the  codicil,  confining  it  to  those 
lands  "which  would  have  passed  under  the  wiU  as  it  origi- 
nally stood,  and  not  extending,  the  will  to  all  the  lands  at 
the  d^te  of  the.  codicil."     **  But,"  continued  his  Lordship^ 

(«)  7  Ves.  121.  (c)  2  Mfttu  &  Selw.  13. 

(»)  Ambler,  67L  (<!)  2  Bos.  &  PuL  500.. 
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J^^  .  "  here  the  codicil  draws  the  will  down  to  its  own  date,  in 
the  very  terms  of  the  will,  and  makes  it  operate  as  if  it  had 
been  then  executed  in  those  terms."  That  is  expressly  in 
point,  and  here  it  is  most  material  to  consider  the  intent 
of  the  testator.  Although  the  first  and  second  codicils 
were  not  duly  executed  and  attested,  yet  as  the  last  was, 
it  renders  the  whole  operative ;  and  if  there  had  been  no 
intervening  codicil,  it  is  quite  clear  that  the  last  would 
amount  to  a  republication  of  the  will;  and  this,  not  only 
on  principle,  but  as  recognized  by  all  the  authorities  <m 
the  subject;  and  if  so,  the  legal  estate  in  the  property  de- 
vised is  in  the  plaintifis,  Guegt  and  Furmval,  as  tlie  ex- 
ecutors named  and  appointed  by  the  testator,  in  the  second 
and  last  codicils. 

Mr.  Serjeant  Bosanguet,  contra. — ^The  third  or  last  go-* 
dicil  cannot  be  considered  to  operate  as  a  republication  of 
the  will,  so  as  to  pass  after-purchased  lands,  its  only  effect 
being  the  appointment  of  a  new  executor.  The  testator, 
by  his  will,  only  devised  the  estates  he  then  had,  fur.  the 
Clifton  and  Orchard  estates;  and  as  the  first  and  second 
codicils  were  attested  by  two  witnesses  only,  they  cannot 
be  looked  at;  and  the  last  has  not  even  referred  to  tbe 
after-purchased  estate,  as  it  only  related  to  the  appoint- 
ment of  one  executor  in  the  room  of  another.  All  the  au* 
thorities,  from  Rotters  Abridgment  to  Pigoti  v.  fFaller, 
as  to  what  shall  amount  to  a  republication  of  a  will,  are 
collected  by  Mr.  Serjeant  Wittiams,  in  a  note  to  Duppa 
T.  Mayo  (a).  Although  it  was  established  by  the  cases  of 
Acherley  v.  Vernon^  Bamea  v.  Crowe,  and  Pigott  v.  IFial^ 
ler^  that  a  codicil,  duly  executed,  is  a  republication  of  a 
previous  will;  yet  it  does  not  follow,  that  after-acquired 
property  passes  by  such  codicil,  unless  such  property  be 
expressly. referred  to,  or  there  be  a  clear  intention  on  the 

(a)  lWm.Saond.277.  4thedit.(d),n.(4). 
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pert  of  the  testaitor,  thit  h  Bhould  pass.  This  ise?ident  si^w 
from  the  case  of  Bowes  ▼»  Bowes,  where  the  testator  de* 
▼ised  aH  his  fireehold  and  copyhold  lands  to  trustees  upon 
certain  trusts,  and  afterwards  purchased  other  lands,  and 
then  made  a  codicil,  whereby,  after  reciting  that  he  had  d^ 
fised  all  bis  freehold  and  copyhold  hads  to  trustees,  he 
revoked  the  sane,  so  far  as  it  related  to  two  of  the  trustees 
named  in  his  will,  and  devised  his  said  lands,  &c  to-  the 
other  trustees,  upon  the  same  trusts,  and  oonduded,  by 
declaring  the  codicil  to  be  part  of  his  will;  itwasheldy  that 
Ae  codicil  was  not  a  republica^on  of  the  will,  so  as  to  ex* 
tend  its  operation  to  the  real  estate,  purchased  after  the 
win  was  executed^  but  that  it  ext^ided  to  die  estates  de- 
vised by  the  wil^  and  no  fbrther.  In  Parker  v»  Biscoe  {a\ 
where  the  testator  devised  all  his  real  'estates,  except  oer« 
tahi  copyholds  therein  oMBtioned,  in  trust  for  his  eldest 
son,  with  remainders  Cfvett  and  afterwards  made  a  codidli 
reciting,  that  he  had  become  entitled  to  certain  estates  on 
the  death  of  his  brother,  and  that  he  thereby  revoked 
the  limitati<m  in  his  will,  so  far  as  it  related  to  his  estates 
in  &vottr  of  his  son:  it  was  held,  Aat  such  codidl  did 
not  amount  to  a  republication  of  the  w3L  It.  may  now  be 
laid  down  as  an  established  propostticm,  that,  where  a  oo* 
dies  refers  to  and  confirms  a  will,  it  operates  as  a  republioa^ 
tion  of  it ;  but,  if  there  be  no  reference,  it  will  not  so  oper- 
ate, unless  an  intention  to  republish  plainly  appear*  So, 
where  the  effect  of  a  eodicil  is  confined  to  the  lands  de- 
vised by  the  wifl  to  which  it  is  annexed,  it  does  not  oper- 
ate as  a  republication  ot  sueh  will,  so  as  to  pass  after-pur- 
chased lands^  Here,  therefore,  the  intent  of  the  testator 
to  attract  the  will  and  previous  codicils  to  the  last,  ^pust 
be  made  out  affirraativdy  by  its  contents,  and  not  by  die 
attestation  only;  and  the  mere  circomstaiioe  of  Ac  testa- 
tor's addmg  a  third  codicil,  is  not  sufficient  to  shew  that  he 

(«)3B.Moore,24. 


2S0 

1825« 


CASES  IN  EASTER  TEKM, 

intended  to  pass  his  after-acquired  estate^  as  it  does  not  con- 
firm the  will  or  either  of  the  other  codicils,  nor  does  it  even 
advert  to  them.  In  Doe  d.  Paie  v.  Davy{d)^  the  testator^ 
by  his  codicil,  ratified  and  confirmed  all  and  every  the  gifts,, 
devises,  and  bequests  in  his  will,  except  what  he  had  altered 
by  the  codicil,  and  expressly  directed  that  the  codicil 
might  be  annexed  to,  and  taken  as  part  of  his  vnli,.to  all 
iiltents  and  purposes;  and  it  wa3. therefore  most  properly 
held  to  amount  to  a  xepublication,  so  as  to  make  after-pur- 
chased lands  pass  by  the,  residuary  devise.  So,  in  Aeherlef, 
v«  Vernon  the  testator,  after  inciting  in  the  codicil  that  he 
had  made  his  will,  added,  *^  I  hereby  ratify  and  confirm  my 
said  will,  excejpt  in  the  alterations  after-mentioned  ;**  and  in 
Barnes  y.  Crtnee,  .where  there  was  an  intemedia|e  codicH, 
executed  by  two  witnesses  .only,  yet  the  testator  by  his  lasty 
which  w^s. duly  attested,  directed  it  to  be aecepted  and 
taken  as  part  of  his  wilL  So  in  PigoU  v.  Wgller,  the 
words  the  testator  used  in  the  last  codicil,  were — ^'^  acodi- 
cil;made  and  published  by  me,  and  to  be  annexed  to  my 
will,  and  made  pairt  thereof,  to  all  intents  and  purposes.'* 
Previously  to  the  case  of  Aeherley  v.*  Vernon;  there  could 
be  no  republication  of  a  will,  by  implication ;  but  now,  if  a 
codicit  be  duly  attested,  and  refer  in  terms  to  the  original 
will,  so  as  to  ratify  and  confirm  it,  it  is  sufficient;  but  are- 
publication  is  not  to  be  carried  ftuther  than  it  was  before 
the  passing  of  the  statute  of  frauds;  and  the  mere  attesta* 
tion  of  a  codicil,  not  referring  to  the  original  will»  or  to  any 
intermediate  testamentary  papers,  cannot  have  the  eflfect 
of  setting  up  such  will.  In  RoUe's  Abridgment  (b)  it  is 
laid  down,  ''  that  if  a  man,  seised  of  lands,  devise  all  his 
lan^s.to  J.  S.  and  after  purchase  the  manor  of  D.,  and  afler 
widte  in  his  will,  that  J.  Z).  shall  be  his  ekecutor,  yet  this 
•is  not  any  new  publication  to  make  the  lands  pass;  but  if, 
after  the  purchase  of  the  manor  of  D.,  he  deliver  the  first 

(«)  Cowp.  169.  (h)  VoL  1,  p.  618. 
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wffl  as  hia  wffl»  and  say  that  it  shall  be  his  will,  without  J^^^ 
patting  any  words  thereto,  yet  thb  is  a  new  pubUcafion  to 
make  the  lands  newly  purchased  to  pass."  That  is  partis 
cularly  applicable  to  thiscase,  as  the  last  codicil  merely 
substitutes  one  executor  for  another:  and  there  is  no  re- 
ference whatcTer  to  the  will  or  previous  codicils ;  nor  did, 
the  teBta;tor  express  that  the  last  codicil  should  form  part 
of  his  wilL  If»  thcarefore^  it  had  not  been  duly  attested, 
it  would  have  had  the  effect  of  removing  the  executor 
named  in  the  second  codicil^  and  appointing  another  in  his 
stead;  and  although  the  latter  was  to  have  foil  power  to 
acty'it  could  only  refer  to  his  character  of  executor,  and 
could  by  no  possibility  be  taken  to  apply  to  lands  pur- 
chaaed  by  the  testator  after  the  making  of  his  wSL 
As  wdl,  ther^ore,  on  principle  and  previous  decisions^ 
as  that  no  intention  of  the  testator  is  manifest  that  the 
After-iic^i|ted  property  should  pass  by  the  last  codicil, 
his  heir-^t-law  is  entitled  to  take  it. 

Mr.  SoEJeant  Ptfff,  in  reply. — By  the  terms  of  the  will, 
it  n  quite*  dear  that  the  testator  anticipated  the  purchase 
of  other,  lands,  as  he  devbed  all  his  real  ^tate  which  he 
might  die  possessed  of;  and  there  can  be  no  doubt  of  his 
intention  that  the  last  codicil  should  be  a  republication  of 
hia  wrill;  and  although  the  AUertan  HaU  estate  might  hot 
have  passed  under  the  will,  yet  he  intended  that  the  codi- 
dla,  should^  ^PP^y  ^  %  as  it  was  expressly  mentioned  in  the 
JkSty  and  how  it  was  to  be  disposed  of.  It  is  unnecessary  to 
dispute  the  authorities  of  Bowes  v.  Bowes  and  Parker  v. 
,Biseoe^  the  rule  being,  that  a  codicil  may  so  operate  as  to 
bringdoifn  the  wiU  to  its  own  date,  without  my  express.r&- 
.feieDoe  to  the  wiH,  or,  as  Lord  Commissioner  Eyre  said  in 
J^omef  V.  Crowe{a),  **  any  thing  that  expressed  the  testa* 

(a)  lVsi;497.  .    ^ 
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}^^  tor's  intention^  that  the  will  shotild  be  oontidefed  as  of  a 
subsequent  date,  was  su£Bcient.  Sinee  the  statute  of 
frauds,  re-^xecution  of  the  will  is  not  necessary;  but  no- 
thing more  is  required  than  a  writing,  acoording  to  the 
provisions  of  the  statute,  expressing  that  intent.'*  There, 
too,  the  passi^  in  RoUe'$  Abridgmeni  was  pressed  on 
the  Court  at  the  conuneneement  of  the  argument,  but  not 
noticed  by  them.  Here,  the  last  codicil,  being  duly  exe- 
cuted, although  it  do  not  refer  to  the  property  devised 
by  the  wiD,  yet  it  not  only  attracts  the  will  to  it,  but  in- 
corporates the  intervening  codicils,  so  as  to  render  it  one 
specific  devise  in  point  of  law,  and  to  refer  to  all  the  pro- 
perty the  testator  had  at  the  time  of  making  the  last  codi- 
cil* No  question  can  arise  as  to  annexation,  as  all  were 
written  on  one  sheet  of  paper ;  and  the  last  codicil  draws 
the  wiU  down  to  its  own  date,  unless  a  contraiy  intent  be 
shewn,  which  has  not  been  even  suggested  in  this  ease. 
Indeed,  it  is  quite  the  reverse.  Although  it  may  be  said 
that  the  trustees  are  distinct  from  the  executors,  yet  the 
testetor  meant  that  they  should  be  the  same  persons,  and 
do  the  same  acts.  On  these  grounds,  the  third  eodicfl 
operates  as  a  republication  of  the  wiH,  and  of  the  firstand  s^ 
condoodidls. 

The  following  certificate  was  afterwards  sent. 

**  We  have  heard  this  case  argued  by  counsel,  and  con- 
sidered it,  and  are  of  opinion,  that  the  third  codioQ  ope- 
rated as  a  republication  of  the  will  luid  of  the  second  oodicQ. 
Upon  the  question,  whether  it  also  operated  as  a  repnblicar 
tion  of  the  first  codicil,  there  may  be  some  doubt  i  but  as 
the  republication  of  the  wiD  passes  the  AUeridn  estate  on 
the  same  teusts  as  the  first  codicil,  if  properly  exeeuted, 
would  have  done,  it  is,  perhaps,  of  little  or  no  impoitanoe 
to  consider  that  question  further. 

''  We  are  of  opinion  that  the  legal  fee  in  tiie  AUerian 
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estate  passed^  by  the  will  so  republished,  to  NichoUu      ^j^^ 

Salisbwrff,  and  Abraham  Oameti,  the  devisees  named  m 

the  will. 

W.  D.  Best, 

J.  A.  Parkj 

J.  BUBROUOH, 

S.  Gaselee.** 


Moody  md  Catherine  his  Wife  r.  Kino. 

jThIS  cause  came  on  to  be  heard  before  his  Honor  the  A  tetutor  being 
Vice  Chancellor,  on  demurrer,  on  the  12th  JJfay,  1824,  3^"tf  Si 
when  he  dnected  the  following  case  to  be  submitted  to  ^J^-^*^ 

tiis  uCiTS  lor  6Tcr  i 

the  Judges  of  this  Court,  for  their  opinion.  all  his  hooaei 

On  the  Ml  March,  1802,  WilUam  Frost,  the  younger,  ^il^^^u,  ^ 
and  Caiheriue  Moody,  the  female  plaintiflf;  uttermarried.  ^^^^J^ 
Caiherime  Moody  continued  the  wife  of  WiUkm  Frost,  tiU  for  life,  and  if 
his  death.  fFiUiam  Frost,  the  elder,  the  father  of  WilUam  have  no  chUd- 
Frosi,  the  younger,  was,  at  the  time  of  making  his  will,  and  ji^e^e'i^d 
continued  thereafter,  till  the  time  of  his  death,  seised  in  fee  J^^  ^J^ 

'  '  decease  of  W^ 

of  the  manor  oiBrifMey,  otherwise  BritMey  HaU,  in  the  f.,  to  become 
parishes  of  JBriiiilfey,  Weston,  WilUnghamaBdCarUon,in  the£k'^Uw! 
the  county  of  Cambridge,  and  of  divers  houses  and  lands  Je^w^. 
in  the  same  parishes.  "»*y  i«^  *>y 

will  to  any  of 

On  the  6th  April,  1805,  WilUam  Frost,  the  elder,  theyoan^ 
made  and  publiriied  his  last  will  and  testament  in  writing,  ^J^^  ^  ^ 
duly  executed  and  attested  to  pass  freehold  estates,  in  the  ^^*^  ^!^^* 

^  *^^  '  tator,  W,F, 

words  following:  '^  I,  WiOiam  Frost,  give  and  bequeath  took  posaeuion 

to  my  son  WilUam  Frost,  and  \m  heirs  for  ever,  all  my  vised!  and  died" 

hottsea  and  lands,  with  all  their  appurtenances  thereunto  j^!^^^|^^. 

belonging;  also  I  give  to  my  well  beloved  wife,  Rebecca  dowsurriving, 

who  afterwards 

Frost,  tiie  sum  of  100/.,  of  good  and  Jawfiil  money,  yearly,  intennazried 

and  every  year,  during  her  natuval  life,  to  be  paid  hex  by  Heidf^^die" 

^  aforesaid  WUUam  Frost,  half  yearly,  out  of  the  estate ;  ^^^^^ 

and  if  the  said  WUUam  Brost  sfaoidd  have  no  children,  the  derised  pre* 

mlsciSj  bat  with 
a  csfsef  sxscvlJo  during  ezlatmg  ootstandmg  terms  to  whldi  they  were  mtjeet 
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child  0r  issue,  the  said  estate  is,biithe  decease  of  the  said 
Wiiliam  Frost,  to  become  the  property  of  the  heir  at  law, 
subject  to  such  legades,  as  he,  the  said  William  Frost, 
may  leave  by  will  to  any  of  the  younger  branches  of  the 
fiunily.'' 

WilUoM  Frost,  the  elder,  did  not  revoke  or  alter  his 
said  win,  and  died  on  the  SSth  August,  1807,  leaymg  Re- 
becca, his  wife,  since  deceased,  and  William  Frost,  the 
younger,  the  devisee,  him  surviving;  and  upon  the  death 
of  WiUiam  Frost,  the  elder,  William  Frost,  the  younger, 
took  possession  of  the  manor,  houses  and  lands  so  devised 
to  him,  and  continued  seised  thereof,  or  of  part  thereof, 
and  of  land  allotted  to  William  Frost,  the  younger, 
by  the  commissioners,  under  an  act  of  Parliament  for 
inclosing  the  parish  of  Brinkley,  in  lieu  of  the  remainder 
thereof,  under  the  will,  till  his  death.  On,  or  about  the 
S6th  October,  1818,  William  Frost,  the  younger,  died, 
and  left  Catherine  Moody,  his  widow,  and.'lZeiacea,  the 
wife  of  Robert  King,  his  heiress  at  law,  him  survivitig. 

The  manor,  houses  and '  lands,  were  subject  to  one  or 
more  long  term  or  terms  of  years,  created  by  WiUiam 
Frost,  the  elder,  or  some  former  owner  thei^f;  which 
were,  at  the  time  of  argument  before  the  Vice  Chancellor, 
vested  in  some  person,  in  trust  for  the  persons  entitled  to 
the  inheritance. 

After  the  death  of  WiUiam  Frost,  the  younger,  Robert 
King,  and  his  wife,  obtained  a  verdict  in  an  action  of  eject- 
ment, which  they  brought  against  Catherine  Moody,  dien 
Catherine  Frost,  widow;'  and  in  June,  1620,  they  were  put 
into  possession  of  the  said  manor,  and  other  hereditaments 
devised.  In  7Wm/y  Term,  1  Geo.  4,  King  and  his  wife 
conveyed  the  estates  by  fine,  to  Robert  William  King, 
the  defendant,  in  fee  simple.  The  phuntiffi  intermarried 
.  in  1821,  and  filed  their  bill  in  Chancery,  for  a  discovery, 
and  jBui  account  of  the  rents  and  profits  of  the  estates,  and 
to  have  dower  assigned  thereout,  to  Catherine  Moody,  as 
the  widow  of  WiUiam  Frost,  the  younger. 
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lie  question  for  the  opinion  of  the  Court  was,  whether 
the  pbuntifij  Catherine  Moody,  was  entitled  to  dower^  out 
of  the  estate  which  fFVUam  Frost,  the  younger,  took  in 
the  hereditaments  mentioned  in  the  will  of  his  father, 
WilSam  Froit,  the  elder. 

The  case  came  on  for  argument  in  the  last  Term,  when 
Mr.  Serjeant  fFilde,  for  the  plaintiffs,  suhmitted,  that  fF. 
Frost,  the  younger,  took  an  estate  in  fee,  under  the  wOl 
of  his  father,  subject  to  an  executory  dcTise  over;  and  the 
only  question  now  is,  whether  his  wife  is  entitled  to  dower 
out  of  that  estate.    The  case  of  Buckworth  v.  Thirkel  (a),  is 

(«)  3  Bos.  &  Pol.  662,  n.  The  reporter  was  favoured  with  the  fol- 
lowing  note  of  that  case,  by  Mr.  Justice  Bwrrwgk. 

BUCKWOBTH  V.  ThIBKXL. 

This  was  an  action  of  replevin.  The  defendant  made  cognisance,  T.T.  17S5.  B.B. 
nnder  Sohmim  Hanford,  who  claimed  to  be  tenant  by  curtesy.  A  spe- 
cial case  was  reserved,  stating  a  devise  to  T.C.  and  E.  P.,  thar  hdrs 
-and  assigns,  for  ever :  upon  trust  that  they  recdve  the  rents,  and  ap- 
ply the  same  to  the  use,  muntenance  and  education,  &c.  of  the  testa> 
tor's  god'idaugfater,  MaryBarrs,  till  she  arrive  at  the  age  of  twenty- 
mie  yean,  or  be  married;  and  from  and  after,  &c.,  he  gave  and  devised 
all,'&c.  mito  the  said  Mtiry  Bam,  her  hdrs  and  assigns  for  ever;  but 
ia  case  the  said  Mwjf  Bam  should  happen  to  die  before  she  attuned  the 
age  of  twenty-one,  and  without  issue,  &c.,  then,  from  and  after  the  de- 
cease of  the  said  Mmy  Bmr$  without  issue  as  aforesaid,  he  gave  and  devis- 
edii],&c.  untbhis'graadson,  Wmlier  Barrg,  and  to  his  assigns  for  life,  ^th 
^ven  remamders  over.  In  Mmrtk^  1 781 ,  Mmrjf  Barrt  bdng'then  nine- 
teen, intermarried  with  Soiomm  Hmnfard.  In  Marth,  1782,  a  child  was 
born,  wldchdied,  Awfmt^&iYk,  1782;  and  on  the  28th,  the  mother  died, 
under  twenty-one,  and  without  leaving  issue.  Solomon  Htmford,  the 
husband,  after  the  marriage,  and  during  the  coverture,  received  the 
rents  and  profits  of  the  premises. 

This  case  was  twice  argued,  first,  in  Baiter  Term  last,  by  Mr.  Wood, 
and  Mr.  Whiiehunh;  and  now,  by  Mr.  Le  Blane,  and  Mr.  WiUon. 

At  the  beginning  of  the  second  argument,  it  was  stated,  that,  since 
the  last  argument,  another  fact  was  agreed  to  be  added  to  the  case : 
«ur.  "That  IIWterJBcny,  the  devisee  over,  was,  andnowis,  the  sole  heir 
at  law." 

Mr.  LeBiane,  for  the  plaintiff,  now  contended,  that  the  wife  should  be 
seised  of  an  indefeasible  unqualified  estate  to  entitle  the  husband  to  cur- 
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I8g5«^      precisely  in  point,  wher6  there  was  a  devisein  fee  simple,  with 
ancxecutory  devise  over,  andit  was  held,  that  the  hushand*s 

tesy.  The  words,  '^  without  leaving  issae,'*  mean  issue  living  at  the  death 
oiMary  Barrs,  In  the  event  of  her  dying  before  twenty-one,  not  leaving 
issue  living  at  her  death,  it  is  not  a  limitation  spent  or  expired  naturally* 
but  is  defeated  by  a  condition.  On  the  former  argument  two  cases  were 
cited  to  support  the  distinction  between  estates  expired  and  estates  de- 
feated. Thefirst  of  them,  Payii«v.$ammef,(Gold8b.  81, 1  Lev.  167»  1  And. 
184,  8  Ca  34).  The  principle  I  contend  for,  is  laid  down  in  both  those 
cases.  Payne  v.  Srnnmet^  was  a  case,  where  a  mother,  seised,  and  hav- 
ing two  daughters,  covenanted  to  stand  seised  to  the  use  of  the  eldest, 
£.,  in  tail,  on  condition  that  she  should  pay  to  her  other  daughter,  withr 
in  a  year  after  the  death  of  the  mother,  or  within  a  year  alter  the  otiber 
daughter  should  come  to  the  age  of  dghteen  years,  dOCUL  and  if  E. 
should  fail  in  payment,  or  die  without  issue,  before  the  payment,  then 
to  the  use  of  the  second  in  taiL  The  mother  died;  E.  married,  had 
issue,  and  afterwards  died  without  issue,  before  the  day  of  paynaeat. 
There  the  Court  held  E.*%  husband  entitled  to  be  tenant  by  curtesy, 
and  sud :  for  as  to  the  condition  of  payment  of  the  sum,  the  case  is 
not  determined,  for  she  died  without  issue,  before  the  day  of  payment, 
(L  e.)  before  the  second  daughter  came  of  the  age  of  eighteen  years, 
and  as  to  that  there  is  no  condition  broken,  &c.  Here,  if  there  were  no 
limitation  over,  it  would  be  a  fee  determinable  on  condition.  The  con- 
dition here  is  broken. 

The  case  of  Booikhy  v.  Vemon,  (9  Mod.  147),  was  also  mentioned. 
Rules  relative  to  dower  and  curtesy  are  analogous,  as  to  seidn,  (1  Bo. 
Abr.  Tit.  Dower,  (F  1),  676,  1  Vent  327,  Co.  lit.  ss.  62,  63).  It  is 
necessary  that  the  issue  should  inherit  as  heirs  to  the  wife,  and  the  same 
estate  the  wife  had.  Here,  this  would  not  be  so,  for  the  heirs  would  have 
an  absolute  estate,  the  wife  a  conditional  one.  Before  the  statute  de  ila- 
nu,  estates  tul  were  fee  simple  c<HiditionaJ.  It  was  held  befoie»  that  it 
became  absolute  on  thebirthof  a  child.  Then  it  was  saidtiiat  the  tenant 
was  seised  in  fee  simple  absolutely  for  three  purposes:  first,  to  enable  him 
to  alien;  secondly,  to  make  it  liable  to  forfeiture  for  treason  or  felony; 
thirdly,  it  descended  to  the  issue  of  a  second  marriaj^e  and  so  it  wouldmake 
a  husband  of  such  issue  tenant  by  the  curtesy.  Then  he  stated  the  statute 
dedonii,  and  cited  2  Inst.  333,  and  8  Co.  35  b,  36  a.  Tlus  case  stands  as 
before  the  statute  de  donis;  the  reason  why  the  husband  is  tenant  by  the 
curtesy  in  cases  of  tenant  in  fee  simple  absolute,  and  fee  tul,  answers 
their  arguments,  and  shews  tiiere  is  no  good  sense,' in  the  distinction 
between  limitation  in  tail,  and  a  condition  in  tail.  Bro.  Abr.  296,  "  Es- 
tate," pi.  71;  Rtz.  339b,  "Foremedon,'*  pL  66;  Plowd.  24U  Here  die 
estate  never  became  absolute.  Had  Mary  Barrs  lived  till  twenty-one,  it 
would  have  been  absolute.    In  tins  case  it  was  defeated  by  a  condition . 


Tbis  case  k  a  fee  ^n^le  coodMonal^  liable  to  the  kiddeiiCa»  m  die 
case  of  fee  tail,  before  theslatute.  Booihhy  t.  Vem&n  appMes  not»  for  the 
wife  was  aever  seified  ia  poesession  of  an  estate  of  faiheritanee.  The 
eslstethenB  waskithesoiibypurefaaBe.  The  same  aaswer  may  be  given 
to  the  ease  ef  joiiil  teMiits>  for  the  fint  noTer  had  the  inheritanee;  fer- 
fiutnre  for  felony  would  not  defeat  the  estate  by  curtesy.  29  Ed.  3, 27. 

Lord  Mmufield. — ^The  right  of  a  tenant  by  the  curtesy,  essled  be- 
fore the  statute  ilfiloaiff.  It  was  pan  of  the  common  law.  The  definition 
neeessary  to  entitle  the  husband,  is,  ttuX  die  wife  should  be  seised  of  an 
estaCe  of  iidieritanee,  which,  by  possibility  might  descend  to  her  issue, 
and  that  a  cUld  should  be  bom.  Estates  of  inheritanee  at  the  common 
hm^  were  absolute  or  conditional  Tenancy  by  the  curtesy  went  to 
both;  and  this,  though  the  wife  died  without  issue  living,  so  as  to  let  In 
the  levertor.    By  a  snbtlety,  ond  in  odium  of  perpetuities^  it  was  held, 
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right  to  curtesy  attuched  on  the  first  eatftte,  and  was  not  de-      ,lttg»^ 
lasted  fay  Us  determination.    The  doctrine  Aere  laid  down 

Mr.  fribo%  for  thedefendant-J  admit  Jir^fyBorritookafeeshnple, 
subject  to  be  made  an  end  of  by  an  event  which  has  hi^ipened.  The  sole 
question  here  is,  if  she  was  sdsed  of  a  sufBdent  estate.  Tenancy  by 
the  curtesy  is  by  operation  of  law,  wherdn  the  issue  may  by  possibility 
oiherit.  Hie  husband  in  the  wife's  life  was  liable  to  tike  services.  The 
husband's  ri^t  was  inchoate  on  the  birth  of  a  chOd*  and  becomes  com- 
plete  on  the  vesting  of  the  subsequent  estate,  though  the  wife's  estate 
be  gone,  and  the  executory  devise  defeated.  The  executory  Umitation 
fner  woidd  have  been  void  at  the  time  of  the  statute  de  domii.  To  give 
effect  to  men's  uitoitions,  first  in  Chancery,  then  in  law»  these  limita- 
tions have  been  permitted.  It  was  never  meant  by  the  statute  to  deprive 
the  estate  of  any  of  its  known  properties.  The  estate  by  curtesy  is 
not  necessarily  part  of  the  wife's  estate.  She  may  be  tenant  in  tail; 
and  diere  the  estate  arises  out  of  the  reversion.  The  case  of  dower  is 
analogous  to  this.  The  reluson  in  Ba  Ab.  676^  isa  faliie  one|  bender 
the  Judges  were  divided.  As  to  the  case  in  Goldsb.  it  seems  from  it, 
that  if  it  had  appeared  that  the  condition  had  not  been  performed,  they 
would  have  held  the  tenancy  by  the  curtesy.  The  dictum  in  Payne  v. 
Stmmtt  was  extra-judicial,  and  there  seems  to  have  been  a  difference 
tsken,  between  a  condition  of  which  the  heir  was  to  take  advantage  by 
entry,  vridch  put  an  end  to  all  mesne  charges,  and  related  to  the  crea- 
tion  of  the  estate,  and  a  conditional  limitation  which  related  only  to  Ae 
defeaaaaoe.  Lord  Andemm  reasoning  in  another  part  of  Ooldsb.  has 
m  qpe  to  the  saaie  idea;  and  see  what  he  says  also  11^ )  Lev.  169.  The 
deterraiaatioa  of  the  wifc^s  estate  is  no  answer  to  the  daim  of  curtesy, 
lite  fitatole  ie  itmit  has  not  taken  it  away,  but  the  existenee  of  it  bo- 
fore,  shews  tenancy  by  curtesy  in  case  of  a  conditional  estate,  at  com- 
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♦Iflg^  by  Lord  Mansfield^  is  not  only  well  fojonded,  but  has  ne- 
ver since  been  questioned*.  The  curtesy  of  thehusbandi 
and  the  dower  of  the  wife,  must  be  governed  by  the  same 
principle;  and  applying  it  to  the  latter,  it  is,  as  his  Lord- 
ship truly  defined  it,  that  the  husband  must  be  seised  of  an 
estate  of  inheritance,  which,  by  possibility,  his  issue  might 
inherit:  and  considering  by  whom  the  case  of  BifcAioorf A 
V.  Thirkel,  was  argued,  and  how  the  Court  was  constituted, 
it  must  be  considered,  not  only  as  an  authority,  but  deci- 
sive of  the  present  question.  The  case  of  Payne  v. 
Samme9{ii)i  so  much  relied  on  for  the  plaintiff,  in  the  argu- 
ment in  Buckworth  v.  ThirkeU  b  differently  reported  as 
.to  different  points;  and  Boothby  v.  Vernon  (b),  does  not 
decide  the  point  for  which  it  was  cited.  In  Payne^s  case, 
as  reported  in  Coie,  it  was  resolved,  that  at  common  law, 

(«)  Goldsb.  81;  S.  a  1  Leon.  167;  8  Rep.  34 ;  Anden.  184. 
{b)9  Mod.  147. 

for  a  special  purpose,  that  a  tenant  in  tail  might  alien  on  the  birdi  of 
Issue. 

At  the  common  law,  the  oxAj  modification  of  estatcs.ezpressly  fimited 
was  by  way  of  i^ndLtion.  The  statute  of  uses,  mtroduced  a  greater 
jatitude.  There  then  arose  a  great  dread  of  letting  in  perpetuities. 
About  the  time  of  Queen  EUz^beih,  and  King  Jamet  Ist.,  many  cases 
arose ;  contingent  remainders  were  held  to  be  destroyed  before  the  re- 
mainder-man came  tn  eue;  the  Ck)urt  leant  against  all  contingeDGies 
over :  having  gone  a  great  way,  it  was  thought  they  had  gone  too  far; 
then  ca^ne  new  devices.  During  the  troubles,  the  most  eminent  men  in 
the  profession  were  chamber  counsel:  then  arose  trustees  to  preserve 
contingent  remunders  and  executory  devises.  It  is  not  long  shioe  the 
boundaries  of  the  last  were  settled :  I  remember  when  it  was  settled 
that  an  executory  devise  should  be  good  on  a  dense  fcN*  a  life. or  lives 
in  being,  and  twenty-one  years  after.  Now  here  it  is  said,  it  is  a  con- 
ditional limitation.  It  is  not  so;  it  is  a  contingent  limitation;  if  so, . 
then  it  does  not  defeat  the  right;  it  is  a  limitation  over,  wluch  defeats 
the  estate  on  her  death  under  twenty-one,  and  without  issue.  But  dur- 
ing the  time  of  her  living,  she  was  seised  of  a  fee  simple  estate,  and  her 
issue  would  have  taken.  So  the  defendant  is  entitled  to  be  tenant  by 
the  curtesy. 

Judgment  for  the  deiendanU 
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if  lands  had  been  given  to  a  woman,  and  the  heirs  of  her       JS^ 
body,  and  she  had  taken  a  husband  and  had  issue,  and 
the  issue  had  died,  and  the  wife  had  died  without  issue, 
whereby  the  inheritance  of  the  land  reverted  to  the  donor, 
in  that  case  the  estate  of  the  wife  was  determined*,  and  yet 
the  husband  should  be  tenant  by  the  curtesy,  for  that 
that  was  tack^  implied  in  the  gift.     In  Boothby  v.  Fer- 
ntm  the  inheritance  never  vested  in  the  wife  during  her 
life,  and  therefore  her  husband  could  not  be  tenant  by 
the  curtesy.    Although  the  case  of  Duckworth  v.  Thir- 
iel  was  reviewed  by  Mr.  Butler  (a)^   who  says,  /'.  the 
ground  upon  which  the  Court  appears  to  have  formed 
their  opinion,  is  an  analogy  they  supposed  it  to  bear 
to  the  case  of  estates  in  fee  simple  conditional,  and  es- 
tates tail;    in  both  of   which  dower  and  curtesy  con- 
tinue after  failure  of  the  issues;  yet  it  seemed  singular 
that  the  Court  there  should  prefer  reasoning  by  way  of 
analogy  from  th^  only  admitted  exception  to  the  general 
rule,  dower  and  curtesy,  in  all  other  cases  of  conditions, 
being  defeated  by  the  entry  for  the  condition  broken,  to  rea- 
soning by  analogy  fiom  the  general  rule  itself:  it  is  the  more 
singular,  as  the  general  case  of  estates  on  condition  ap- 
proached nearer  to  the  case  then  under  the  consideration  of 
the  Court,  than  the  particular  case  of  estates  in  fee  sim- 
{de  conditional,  or  estates  tail;  for  the  distinguishing  fea- 
ture of  the  devise  which  gave  rise  to  the  case  before  the 
Court  (as  of  all  devises  of  that  description)  is,  that  after 
the  whole  fee  is  first  devised,  it  is  made  defeasible  by 
a  subsequent  clause.     That  the  difference  between  the 
case  of  an  estate  in  fee  simple,  made  defeasible  by  a  subse- 
quent executory  limitation  or  devise,  and  that  of  an  es- 
tate   in  fee  simple  conditional,  or  an  estate  tail,  is,  that 
an  estate  in  fee  simple,  made  defeasible  by  an  executory 
limitation  or  devise,  cannot,  by  any  means  whatever,  be 

(«)  Hargrave  and  Butler's  notes  to  Co.  lit.  241,  (n.  170.) 

VOL.  X.  R 


iMO 


C4(n8  m  BAarn  tbrm, 

dsBcHarged  by  the  flnt  ttkcr  or  densn,  ISrotn  tbe  operas- 
don  of  the  subsequent  limitatioii  or  devise;  but  an  estate 
in  fee  simple  conditional  may,  immediately  after  the  birth 
of  a  chfld,  and  an  estate  tail  immediately  after  the  mar- 
riage, be  destroyed,  and  a  fee  simple  absolute  acquired 
by  the  husband  and  wife  joining  in  a  fine  or  coBunon  re- 
covery, and  that  the  case  is  the  same  with  respect  to  the 
wife's  right  of  dower  ;**  yet  that  does  not  materially  vary  the 
rights  of  the  parties,  and  may,  therefore,  be  considered  as 
a  mere  technical  objection*  Although,  in  Stammer  ▼. 
Pmriridge{d)t  the  Court  said,  it  was  a  rule  in  the  case  of 
a  tenancy  by  the  curtesy  as  well  as  in  a  tenancy  in  dower, 
that  the  estate  shaB  come  out  of  the  inheritance,  and  not 
oiit  of  the  freehold;  yet  that  case  is  not  to  be  fomd  m  the 
Register's  book,  nor  was  it  adverted  to  in  Buckwarth  v« 
Thirkel,  although  it  was  decided  nearly  fifty  years  previ- 
ously. A  right  to  dower  is  not  to  be  destroyed  by  the 
mere  introduction  of  an  executory  devise^  which,  as  Lord 
Mamfield  says,  is  not  a  conditional,  but  contingent,  limita- 
tion. In  FifMherberfs  Natura  Bretrimm  (d),  it  is  said,  '*if 
rent  be  granted  to  J.  S*  and  his  heirs,  on  condition,  that 
if  Ae  grantee  or  his  heirs  die,  his  heir  within  age,  the 
rent  shall  cease  during  the  non-age,  &c.,  the  feme  shall  re^ 
cover  dower  of  the  rent  against  the  tor-teiumt,  but  ee$$ai 
execuiio  during  the  noiMge.  In  FlmMl  v.  Veniriee  (e)^ 
where  A.^  seiaed  m  fee  of  lands,  covenanted  to  stand  seised 
thereof  to  tbe  use  of  himself  and  his  heirs,  till  C,  his  mid- 
dle son,  took  a  wife,  and  after  to  the  use  of  C.  and  his  heons, 
and  afterwards  A.  died,  by  which  it  descended  to  A,  the 
elder  son  of  A.^  who  had  a  wife,  and  died,  and  afterwards 
C  took  a  wife,  it  seemed  that  tbe  wife  of  A,  the  elder  son, 
should  not  be  endowed  of  the  estate  of  her  husband,  be- 


(a)  2  Atk.  47.  (c)  RoBe's  Abr.  Vol.  1. 676,  tit 

(6)  Tit  "  Writ  of  Admeasure-     "  Dower,"  (F). 
ment  of  Dewer/'  I49>  Q  (a). 


Mr.  SeijteAt  (>•«#»  «milra.~Tke  pUudtiflTB  wife  elaims 
her  dtoinv  oirt  •!  lie  ettete  of  anolheri  mid  nol  out  of  that 
tf  her  d^mwei  husband^  audit  was  only  oat  of  hi*  eatate 
dun  aha  oould  be  dowable.  The  phintiA  vtat  their  caae. 
emkety  on  the  deeisioa  ia  Bmetunrih  t*  Tkiriel,  over 
whkh  the  €a«rt  has  an  appelhU»  joriidieiioay  and  iti 
authority  haa  been  since  questioned,  and  particularly  by 
Mr.  BmOer  hi  hia  note  to  Coke  Liitkiam.  Besides,  there 
ia  m  wide  dirtnction  between  dower  and  enrteay  ^  and  on 
BmeiwortA  r.  T^Urfalbeaig  ref«rredtohii>oed.^n<;b'm 
ir.  IhMC9^  Lord  Alomdeff  said  (fr)i  ^it  occasioned  some 
uojat.  in  die  paofesslen  at  Ifo  thne  16  was  decided;  and 
the  doctrine  there  hud  down  is  very  fiiHy  conunented  upon 
in  dM  HtM  to  Hmgfwoe  and  Builer's  C6.  Lk.  ibL241  a. 
It  ia  there  stated,  as  die  resuk  of  varions  aathorities,  that, 
with  respect  to  limited  fees,  whew  the  fee  in  its  original 
eraation  is  esily  to  eontiiroe  to  a  certain  period,  the  wift  is 
te  hold  her  dowet ,  and  die  hnsband  has  curtesy,  after  the 
expiration  of  the  period  to  which  the  fee  charged  with  the 
dower  or  eitftesy  is  to  tontfarae;  bat  that  where  the*  foe  is 
originally  devised  in  words,  importing  a  fee  simple,  orfte  tail 

(a)  2  Dickens.  796;  S.  C.  Preston  on  Abstracts,  Vol.  3,  372. 
(&)  a  Bos.  ft  Poll.  66a. 
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canse  bis  eatate  waa  ended  by  an  expieaa  Ihniftation;  and  .J^^ 
dictMDie  the  estate  of  the  wife,  bemg  derived  ont  <^ii, 
cannec  contime  longer  than  the  originid  estate;  yet 
^e*e  the  Cburt  was  divided  in  opinion,  and,  as  was  truly 
said  in  the  argossent  in  Bmekmarth  v.  TUrkel^  die  reason 
gff en  by  RoUe,  that  dower  nasst  be  derived  out  of  the 
hnsbnnd^a  estate,  is  clearly  a  bad  one.  The  principle  laid 
down  hi  BueimorA  v.  Tkiriel,  has  becss  confirmed  by 
OeaJma^gk  v«  Ooodemnigh{a)f  where  it  waa  held,  dnit 
a  wonan  w3l  be  dowable  Jf  a  fee  determined  by  executory 
divian  at  shiMng  use,  and  which  mnsi  govern  this  case. 
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1825.^  absolute  or  oncondidonalj  but  by  subsequent  words  is 
made  determinable  upon  some  particular  event,  there,  if 
that  particular  event  happen,  the  wife's  dower  and  the 
husband's  curtesy  cease  with  the  estate  to  which  it  is  annex- 
ed." "  It  is.  not  necessary  for  me  "  (continued  his  Lordship) 
*'  to  enter  into  an  examination  of  the  several  cases  referred 
to  in  this  notei  The  observations  there  made  are  cer^ 
tainly  worthy  of  attention;  but  we  do  not  feel  ourselves 
here  bound  to  enter  into  the  questions  respecting  curtesy 
and  dower,  or  to  give  any  opinion  upon  the  case  decided 
in  the  King's  Bench,  from  which  we  are  all  of  opinion  that 
the  present  case  b  very  distinguishable."  And  although 
Mr.  Preston  in  his  Essay  en  Abstracts  of  Title f  refers  to 
Goodenough  v;  Ooodenaugh,  to  shew  that  a  woman  maybe 
dowableof  a  fee,  determined  by  an  executory  devise;  yet, 
he  states  that  the  point  is  doubted  in  practice.  The  Court, 
therefore,  will  consider  the  clear  and  perspicuous  reasoning 
of  Mr.  Butler,  which  is  supported  by  the  authorities  to 
which  he  referred,  and  if  the  Vice  ChanceUor  had  con- 
sidered Buckworth  v.  Thirkel  as  an  authority,  he  would 
not  have  directed  this  case  to  be  sent  here.  Although 
the  testator  by  his  will  gave  an  estate  absolutely,  and  in 
fee,  to  his  son,  yet  he  annexed  a  condition,  by  which  that 
fee  was  to  be  determined,  vi»*  that  if  he  should  die  with- 
out issue,  the  estate  was  to  become  the  property  of  the 
heir  at  law ;  and  as  he  died  without  issue,  the  fee  deter- 
mined; and,  therefore,  there  was  an  end  of  the  estate  on 
which  the  claim  to  dower  would  attach. 

[Mr.  Justice  Park. — If  the  devisor's  son  had  died  leav« 
ing  his  wife  enciente,  the  fee  would  have  remained  untfl 
the  birth  of  the  chad.] 

[Lord  Chief  Justice  Best. — Suppose  an  estate  tail  to  A., 
remainder  to  B.  in  tail,  and  A.  had  no  issue;  B.  takes  an 
estate  of  inheritance,  and  yet  it  would  be  subject  to  dower 
for  the  widow  of  ^.] 

That  is  the  only  exception  to  the  general  rule,  and 
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ames  from  the  equitable  construction  of  the  statute  de      .j^^ 
^bmisy  but,  in  aH  the  cases  depending  on  the  rules  of  the 
common  law,  it  is  clear  that  the  dower  of  the  wife  will  de- 
termine or  be  defeated  with  the  determination  of  the  estate, 
or  by  EToidance  of  the  title  of  h»  husband,  and  therefore 
where  the  husband  has  a  defeasible  interest  either  by 
force  of  a  condition,  or  by  reason  of  a  defective  title,  the 
determination  of  the  estate  of  the  husband  will  defeat  the 
dower  of  the  wife.    Here  the  quantity  and  quality  of  the 
estate  whiehjFVo^,theyounger,  took,  must  be  looked  at,  and 
as  it  was  made  determinable  on  a  particular  event,  as  soon  as 
that  event  happened,  the  right  to  dower  ceased;  and  in  or- 
der to  entitle  his  widow  to  claim  it,  her  husband  should  have 
had  the  whole  of  the  freehold  and  inheritance,  simul  et  semei, 
under  a  legal  estate.     The  estate  devised  is  a  new  species 
of  inheritance,  not  known  to  the  conmioh  law,  and  dower 
cannot  be  extendible  to  it    This,  Aerefore,  is  altogether 
distinguishable  from  the  case  of  a  tenant  in  tail,  who  has 
an  indefeasible  power  to  make  the  estate  his  own,  by  levy- 
ing a  fine  or  suffering  a  recovery,  but  here  the  devisee  had 
no  such  power,  nor  could  he  execute  any  instrument  to 
operate  on  the  estate,  as  it  was  given  over,  in  case  he 
dred  without  issue,  by  the.  act  of  the  donor.     Although 
dower  were  formerly  favcNred,  yet  it  was  then  the  oidy  mode 
by  which  a  provision  could  be  made  for  a  married  woman; 
but  times  and  circumstances  have  since  changed,  and  in 
Ray  V.  Pung{a)f  where  lands  were  conveyed  by  A.  to  such 
uses  as  B.  should  by  deed  appoint,  and  in  default  of,  and 
until,  appointment,  to  the  use  of  J3.  in  fee,  and  J3.  afterwards, 
in  execution  of  the  power,  by  deed,  duly  made  an  appoint- 
ment of  the  lands  in  favour  of  C.  in  fee,  and  C,  at  the 
time  of  making  the  appointment,  was  married;  it  was 
held  that  his  wife  was  not  dowable  out  of  these  lands; 
and   although  Buciwarth   v.  TMrkel,  was  cited,  it  was 

(•}  5  Bam.  &  A1<L  561. 
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obserred,  that  the  question  there  vran,  whether  the  hus- 
band were  entitled  to  curtesy,  whieh  is  different  from  a 
question  as  to  dower.  Here  it  would  be  inconostent  with 
the  intent  of  the  devisor,  that  the  estate  should  be 
chargeable  with  dower,  as  he  subjected  it  to  such  legacies 
as  his  son,  the  devisee,  might  leave  to  any  of  the  younger 
branches  of  the  family,  and  he  might  have  charged  the  es- 
tate to  its  full  value;  and  it  is  quite  clear,  that  acUoa 
to  dower  cannot  pveinride  such  legaciest  nor  be  claimed 
out  of  the  estate,  when  the  inheritance  of  ^e  husband  na 
longer  existed.  At  all  events,  as  the  estate  was  chargeable 
with  an  outstanding  term,  there  must  be  a  ctfssel  eareonK^ 
until  that  term  be  satisfied,  even  supposing  diat  the  plain- 
tiff's wife  can  be  considered  as  entitled  lo  dow«. 


Mr.  Seijeant  WiUe  in  reply.—- The  husband  was  sets 
of  an  estate  of  inheritance  at  the  time  of  his  death,  which 
his  children  might  have  inherited  after  him.  It  has  been 
said,  however,  diat  this  is  in  the  nature  of  an  executory 
devise,  and  therefore  that  the  widow  of  the  devisee  is  not 
entitled  to  dower.  Although  it  has  been  urged  that  the 
authority  of  Buckworth  v.  TMrJcel  has  been  firequently 
questioned^  yet  it  was  recognized  by  Mr.  Justice  Hat- 
royd  in  J>oe  d.  Pratt  v.  Tindns  (a),  and  treated  as  an 
existing  authority.  Though  a  distinction  has  been  taken 
between  the  estate  created  in  this  case,  and  an  estate  tail, 
as  a  tenant  in  tail  may  acquire  an  absolute  fee^  yet,  it 
is  no  reason  why  the  wiie  should  not  be  entitled  to  dower, 
which  attached  the  moment  her  husband  became  seised  of 
the  inheritance,  and  he  was  not  only  seised  of  the  estate 
in  fee,  but  his  issue  might  have  inherited  after  him;  and 
if  so,  this  is  analogous  to  an  estate  tail,  as  fiur  as  regards 
the  right  of  the  wife  to  dower.  The  case  of  Ray  v.  iVm^, 
merely  decided  that  the  right  to  dower  b  defeated  by  the 
execution  of  a  power,  on  the  ground  that  where  the  set- 

(a)  1  Bsni.  &  Aid.  549. 
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dor  makes  an  ^>pomtnient9  a  new  use  springs  up,  and  vests  ltt<> 
in  the  appointee,  and  the  fee  originally  limited  to  the  settlor 
will  cease,  and  with  it  the  right  of  the  wife  to  her  dower, 
in  respect  of  such,  fee,  will  be  defeated  also.  Here,  how- 
ever, all  the  legal  incidents  of  dower  exist,  and  although 
there  be  an  outstanding  tenn  or  terms,  it  is  no  answer  to 
the  plaintiflTs  daim,  as  it  can  only  affect  the  execution. 

Lord  Chief  Justice  Best. — As  Lord  Alvanley  in  Doe 
V.  HuUam  expressed  some  doubt  as  to  the  authority  <^ 
BuekfDorih  v.  Thirieli  I  shall  ]>ause  before  we  certify 
our  opinion  to  the  Vice  Chancellor;  but  my  present  im- 
pression is,  that  the  decision  in  that  case  b  not  only  good 
law,  but  founded  on  good  sense.  Lord  Mansfield  there 
drew  a  distinction  between  estates  by  condition,  and  con- 
ditional limitations.  Here,  the  husband  had  an  estate  of 
inheritance  which  could  not  have  been  defeated  until  nine 
months  after  his  death,  and,  if  he  had  left  a  child  surviving, 
such  chfld  must  have  inherited  the  estate  in  fee  simple  in- 
defeasible, in  which  case  the  executory  devise  would  be  at 
an  end.  This,  therefore,  bears  a  strong  analogy  to  the  case 
of  .an  estate  taS;  and  the  wife  is  not  to  be  restricted  from 
dower,  from  the  mere  circumstance  that  a  tenant  in  tail 
may  convert  the  estate  into  a  fee  simple. 

The  Ibllowing  certifioatt  was  afterwards  sent  to  the 
Vlee  ChanoeOor: 

We  have  heard  this  case  argued  by  counsel,  and  are  of 
opinion  that  the  plaintiff,  Catherine  Moody,  is,  at  law,  enti- 
tled to  dower  out  of  the  estate  which  the  said  Wm.  Frost, 
&e  younger,  took,  in  the  hereditaments  mentioned,  under 
the  said  will  of  his  father  JVm.  Frost,  the  elder,  with  a  ces- 
set  executio  during  the  term  or  terms. 

W.  D.  Best, 

J.  A.  Pi^RiC, 
J.  BURROUGH, 

S.  Gasblbe. 
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1825. 

Wednesday,  Cholmeley  V.  pAXTON  and  Another. 

April  20th.     f^^ 
The  Court  ai-    X  HIS  was  a  Writ  otformedon^  in  which  the  question  was 

mandaS!in*a     *®  *^  *^®  Construction  of  a  power  in  a  will,  which  was  set 
writof/orw*-      up  by  the  defendants  in  their  plea.     To  this  plea  the  de- 

don,  to  with-  ,,  11,     in. 

draw  a  demur-    mandant  demurred,  as  the  whole  of  the  power  was  not  recit- 
o«Vy™ent  of     ®^  therein ;  and,  in  the  last  Term,  a  rule  nisi  was  obtained 

costs,  onanaffi-  |,y  ]\fr,  Serjeant  Cross^  to  withdraw  the  demurrer  and  re- 
dact which  ^  ^ 
stated  that  his     ply,  On  payment  of  costs,  by  the  demandant ;  and  he  cited 

recently  accrued  the  cases  otScott  V.  Perry  (a),  where  injbrmedan,  there  be- 
to  him.  jjjg  ^  mistake  in  setting  out  the  estate  tail  in  the  writ,  the 
plaintiff  had  leave  to  amend  all  his  proceedings  on  paying 
costs,  and  costs  of  an  ejectment;  in  Blackamores  csLae{b), 
the  original  writ  was  allowed  to  be  amended;  and  in  Tur- 
ner  t.  Palmer  (c),  a  writ  of  quare  impedit  was  amended  on 
account  of  a  misprision  or  mistake  by  the  clerk. 

Mr.  Serjeant  Bosanquet  and  Mr.  Serjeant  Peake,  on 
shewing  cause,  relied  on  the  case  of  Hull  v.  Bldke{d\ 
where  this  Court  refused  to  allow  a  writ  of  entry  sur  dis- 
seisin  en  le  post  to  be  amended,  by  altering  the  name 
of  the  disseisor;  and  they  insisted,  that,  at  aH  events, 
it  was  necessary  for  the  demandant  to  shew,  by  affida- 
vit, the  special  grounds  on  which  his  application  rest- 
ed, especially  as  the  proceedings  informedan  are  in  the  na- 
ture of  a  real  action.  In  Dumsday  v.  Hughes  (e),  the 
Court  would  not  give  leave  to  amend  a  count  in  a  writ 
of  right,  unless  a  favourable  case  were  made  out  by  the 
demandant  by  affidavit;  and  in  Charlwood  y.  Morgan  {f)^ 
the  Court  refused  to  allow  the  demandant  to  amend  the 
mistake  of  a  Christian  name  in  the  count,  although  an  affi- 
davit, accounting  for  the  mistake,  was  produced. 

(a)  3  Wilfl.  206.  S.  C.  2  Sir  W.  {d)  4  Taunt.  572. 

B1.758.  (e)  3Bo8.&Pul.45d. 

{h)  8  Rep.  169.  (/)  1  New  Rep.  64. 
(c)  Cro.  Car.  74. 
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The  Court  hayingordered  an  affidavit  to  be  pTCpftredyOife 
was  accordingly,  produced  on  the  last  day  of  the  Term,  in 
which  the  demandant's  title  was  set  out  from  the  year 
1783;  and  it  was  sworn,  (among  other  things),  that  his 
right  only  accrued  to  him  in  1822,  when  he  became  tenant 
in  tail  on  the  death  of  the  party  last  seised,  and  who  took 
under  the  will  of  the  first  purchaser.  The  affidavit  also 
recited  the  power  at  length.  ^^^  ^^  ^ 

Lord  Chief  Justice  Bbst  now  sud — ^We  never  doubted 

our  authority  to  amend  in  writs  of  right,  although  thefe 

might  have  been  delay  on  the  part  of  the  demandant, 

or  hia,title  rested  on  a  dormant  claim ;  but  here  it  is  sworn 

that  the  demandant's  title  only  accrued  to  him  in  182S. 

He  may,  therefore,  b^  allowed  to  withdraw  the  demurrer, 

and  reply,  on  payment  of  costs. 

Rule  absolute. 


iMT 


18S9» 


Rowley  v.  Horke. 

X  HIS  was  an  action  of  assumpsit  against  a  coach  propri- 
etor for  not  delivering  a  parcel  containing  bank  notes, 
which  had  been  entrusted  to  him  by  the  plabtiff,  to  be  for- 
warded by  his  coach. 

At  the  trial,  before  Mr.  Baron  GarroWf  at  the  last  As- 
sizes at  Stafford,  it  appeared  that  the  plaintiff,  a  farmer, 
living  in  Shropshire,  sent,  on  the  38th  December  last,  a 
parcel,  containing  bank  notes  to  the  amount  ofSlL,  being 
the  amount  of  half  a  year's  board  and  education  for  his 
daughter,  who  was  at  school  near  Brompton,  to  the  de- 
fendant's coach-office  at  Chester,  and  paid  for  its  carriage 
to  London.  In  order  to  exonerate  himself  from  his  liabi- 
lity, the  defendant  proved  that  he  had,  by  a  general  no- 
tice, declared  that  he  would  not  be  responsible  for  parcels 

died  every  week;  and  the  Jury  having  found  a  verdict  Ibr  the  plaintiff,  the  Court 
new  trU. 


Tkyrtday^ 
April  9Ut. 

In  an  action 
against  a  coach 
proprietor  for 
the  lost  of  a  par- 
cel, in  order  to 
fix  the  plaintiff 
with  the  know- 
ledge of  a  gene> 
ral  notice,  by 
which  the  de- 
fendant limited 
his  responsibi- 
lity, for  parcels 
entrusted  to 
him,  to  5/.,  un- 
less entered  and 
paid  for  accord- 
ingly, it  was 
proveid  that  the 
plaintiff  had, 
for  three  yec(s» 
taken  in  a 
newspaper  in 
which  the  no- 
tice was  adver- 
refused  to  grant  a 
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lgg5.^  above  tbe  ralueof  SI.  unless  entered  and  paid  for  aceotd- 
ingly,  which  the  plaintiff  had  not  done;  and  in  order  to 
bring  home  the  knowledge  of  this  notice  to  the  plaintiff,  it 
was  proved,  that  he  had  frequently  had  parcels  conveyed  by 
the  defendant's  coach,  and  that  he  had  also  been  in  the  ha- 
bit of  taking  in,  lor  several  years,  a  weekly  newspaper, 
called  the  Chester  Ckromde^  in  which,  for  the  last  three 
years,  an  advertisement  had  been  constantly  inserted  by 
the  defendant  containing  the  above  notice. 

The  learned  Baron  left  it  to  the  Jury  to  say,  whether 
the  fact  of  the  plaintiff's  taking  in  die  newspaper  which 
contained  the  advertisement,  were  a  sufficient  notice  to 
him  of  the  terms  within  which  tbe  defendmt's  respon- 
sibility was  limited.  They  found  a  verdict  for  the  plain* 
tiff  to  die  amount  of  the  notes  lost. 

Mr.  Serjeant  Vaughan  now  applied  for  a  rule  met  that 
this  verdict  might  be  set  aside,  and  a  new  trial  granted, 
submitting,  that  as  the  plaintiff  had  frequently  sent  par- 
cels by  the  defendant's  coach,  he  must  have  known  the 
terms  on  which  they  had  been  conveyed,  and  that,  having 
for  so  long  a  period  taken  in  the  newspaper  containing  the 
defendant's  notice  of  the  limitation  of  his  responsibility,  it 
must,  at  all  events,  be  presumed  that  he  had  seen,  and  was 
well  aware  of  the  existence  of  the  advertisement  in  ques- 
tion. 

Lord  Chief  Justice  Best. — Surely  it  cannot  be  pre- 
sumed, because  a  person  is  in  the  habit  of  taking  in  a 
newspaper,  that  he  reads  all  the  advertisements  in  it.  The 
rule  of  common  law  has  been,  by  this  species  of  notice, 
much  altered  and  encroached  on.  Difficulties,  like  the 
present,  may  be  -easily  remedied  by  coach-proprietors  or- 
dering their  servants,  who  receive  parcels',  to  give  die  par- 
ties bringing  them  a  printed  paper,  containing  the  copdi- 
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tiom  ibej  ftllidi  I0  the  ourriage  of  tnek  |>afcelt*  It  is  Jf^ 
dear,  tfaat^  uidess  tboy  do  this,  thejr  cannot  get  rid  of  the 
liability  impoeed  on  them  by  the  oommon  law.  The  pab« 
Jic  must  not  aufier  from  the  neglect  of  carriers,  or  the  dia- 
boneaty  of  their  a^nrante.  Theiecanbenodoabtbattha* 
tbia  queataoD  waa  properi^y  left  to  the  Jury:  tbeir  condu- 
sioD  waa  coirect{  and  ihereia  no  reason  ior  distinbiBg  the 
verdict* 

Rule  refined. 


Trvqos,  Adninistratrix  of  Trio«s,  v.  Nbwnham.  ^nTeiint 

XlUS  was  an  action  on  a  bill  of  exchange,  for  89/.  16#.y  Presentment  of 
drawn  by  the  mtestate,  (the  plamtiflTs  late  husband,)  a  "htng^f  "the 
publican  in  Sussex,  in  the  year  1816,  upon  the  defendant,  *»°«"«  of  a  t«d- 

*^  *  i?  '     «-  '    er,  or  merchant, 

who  accepted  it,  payable  at  C.  B.  CoekereWs,  No.  1 1|  Nm--  hetween  eight 
sou  Street,  Soho»    The  defendant  pleaded  the 'statute  of  evening!^ 
Ihnitations.  »*»^'  •""«"°*- 

At  the  trial,  before  Lord  Chief  Justice  Besi,  at  West- 
minster,  at  the  Sittings  after  the  last  Term,  it  appeared 
that  the  bill  was  presented  at  Nassau  Street  for  payment, 
by  a  notary,  between  eight  and  nine  o'clock  in  the  ewenr 
ing  of  the  day  on  which  it  became  due ;  and  the  plaintiff 
gave  in  evidence  a  letter  written  by  the  defendant,  dated 
the  nth  February,  18S1,  acknowledging  his  liability;  and 
that  he  subsequently  promised  to  pay  the  amount  of  the 
bill.    The  Jury  found  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Toddy,  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside,  and  a  new  trial  granted, 
and  submitted,  that  the  bUl  should  have  been  presented 
for  payment  within  the  usual  hours  of  business,  and  that 
between  eight  and  nine  in  the  evening  was,  at  aB  events. 
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iatt>^  too  late..  In  Parker  v.  Gordon  (a),  the  drawee  accepted 
a  bill,  payable  at  his  banker's,  who  shut  up  at  six  o'clock 
in  the  evening,  and  the  bill  was  not  presented  for  pay- 
ment until  after  that  hour,  when  the  shop  was  shut  up^ 
and  the  clerks  gone:  in  an  action  against  the  drawer, 
it  was  held,  that  this  was  not  a  good  presentment. 
In  E^ord  v.  Teed{b)t  it  was  held,  that  a  pres^itraent 
of  a  bill,  at  a  banking-house,  after  banking  hours,  when 
the  house  is  shut,  vi».  between  half-past  six  and  seven 
in  the  evening,  is  not  a  sufficient  presentment  to  charge 
the  drawer.  And  in  Calldghan  v.  Aylett  (c),  it  was 
decided,  that  if  a  bill  be  accepted,  payable  at  a  bank* 
er's,  the  neglect'  to  present  it  there  is  equally  a  disdiarge 
to  the  acceptor  as  to  the  drawer.  In  Elford  v.  Teed^ 
Lord  EUenborough  said,  **'  there  is  not  any  text-wriler, 
upon  whose  authority,  a  presentment  of  a  bill,  by  a  notary, 
at  a  house  of  business,  after  it  was  closed,  could  be  sustain- 
ed. It  is  laid  down,  in  Marius  (d),  that  it  must  be  made 
during  times  of  business,  at  such  seasonable  hours  as  a 
man  is  bound  to  attend,  by  analogy  to  the  horce  juridietB 
of  the  courts  of  justice." 

Lord  Chief  Justice  Rbst. — In  Parker  v.  Gordon^  and 
Elford  V.  Teed^  the  bills  were  accepted  payable  at  a 
banker's,  who  begin  and  leave  off  business  at  stated  hours, 
and  it  was  held  that  the  presentment,  in  such  cases,  must 
be  made  within  the  limited  and  usual  banking  hours;  for 
that,  if  a  party  took  an  acceptance,  payable  at  a  banker's,  he 
bound  himself  to  present  the  bill  during  the  banking  hours. 
For  the  convenience  of  bankers,  and  in  order  to  provide  for 
the  clearances,  it  is  necessary  for  them  to  close  at  five  or 
six  o'clock.    In  Lefttey  v.  MiUs  {e\  Lord  Kenyan  thought 

(«)  7  East,  385.  id)  2d  edit  187- 

(&)  1  Man.  &  Selw.  28.  (t)  4  Term  R^.  171. 

(e)  3  Taunt.  397. 
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tbat  the  acceptor  of  a  bill  had  till  the  last  moment  of  the 
day  of  grace,  to  pay  the  bill;  and  Mr.  Justice  B^Mer 
thought  it  was  payable  any  time  upon  the  last  day  of  grace^  mswnbaii. 
upon  demand,  so  as  such  demand  was  made  within  reason- 
able hours;  and  here  the  demand  was  made  at  the  house 
of  a  prirate  individual.  The  case  of  Barclay  ▼.  Am« 
ky  (a),  appears  to  be  precisely  in  p(»nt,  where  Lord  Ellenr> 
borough  held,  that  the  presentment  of  a  bill  for  payment, 
at  die  house  of  a  merchant  residing  in  London,  at  eight 
o'dock  in  the  eyening  of  the  day  it  becomes  due,  was  suffi- 
cient to  charge  the  drawer;  and,  if  sufficient  to  charge 
him,  of  course  it  is  so  as  against  the  acceptor :  and  his  Lord- 
ship there  said, ''  a  common  trader  is  different  from  bank- 
ers, and  has  not  any  pecuhar  hours  for  paying  or  receir- 
ing  money.  If  the  presentment  had  been  during  the  hours 
of  rest,  it  would  have  been  altogether  unavailing ;  but  eight 
in  the  evening  cannot  be  considered  an  unseasonable  hour 
for  demanding  payment,  at  the  house  of  a  private  merchanti 
who  has  accepted  a  bill." 

The  rest  of  the  Court  concurring — 

Rule  refused  (6). 

(«)  2  Campb.  52?.  6  East,  3.    Morgan  ▼.  Dmvisan,  I 

(b)  See  Bayley  on  Bills,  4th      Stark.  Rep.  114. 
edit,  lea    Darbjfskin  v.  PsrAer, 


King,  Demandant;  Shepherd,  Tenant;6ERMAiN,youchee.       FHdujfp 
--^  April  29sidL 

JUR.  Serjeant  Bosanquet  moved  that  this  recovery  might     la  a  recovery, 
be  amended,  by  inserting  the  words  *'  of  the  advowson,"  J^^^^^a. 
before  the  words,  "  of  the  vicarage."    The  property  was  "  a  "moiety of 

the  ▼icaragei 
4bc,"andin  the 
deed  to  lead  the  oset,  9mu  "  moiety  of  the  advowton  of  the  vicarage,  &c."  the  COurt  allowed  the 
recovery  to  he  amended,  hy  inserting  the  wordt,  "  of  the  advowsoo,"  before  "  of  the  ^carage ;" 
sad  the  deed  to  lead  the  oies  having  been  lost,  the  Secondary  read  the  defoription  of  the  pre- 
mises from  the  enrolment  of  tach  deed. 
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ims- 


KiNOr 

Demandant } 

Tenant} 
Germain, 

Vouchee. 


cfeficribed  in  the  f^c&fety  a»  ''  *  m<riety  of  fefae  Tkarage»** 
Mi4  ia  the  deed  to  lead  the  uses,  as  '*  a  moiety  of  the  ad<- 
vowson  of  theviearage^  &c."  The  leaned  SerJMnt  pro- 
duced an  affidarit,  which  stated  that  a  similar  amendment 
had  been  allowed  ae  to  the  other  nsoieCy  a  few  yean 
^aee,  and  thai  the  original  deeds  had  been,  then  pn>> 
daeed^  but  that  they  were  since  either  lost  or  mislaid. 


The  Seeondtfy  read  the  enrofanent  of  the  deed  to  lead 
the  uses^  in  which  the  premises  were  described  as  the 
"vmoiety  oftheadrowson  of  the  Ticaarage," 


A^l^*  .  Tenny,  on  the  several  demises  of  Hewry  Gibbs,  Charles 
GiBBs,  George  Gunning,  Robert  Gunning,  and 
William  Gunning,  v.  Moody. 

In  ejectment,  to  ThIS  was  an  action  of  ejectment,  and  brought  to  recover 
for  nonpayment  posscssion  of  two-fourths  of  a  mill,  and  certain  other  pre- 
mises, upon  a  forfeiture  of  a  term  in  them,  by  non-pay- 
ment of  rent,  according  to  the  condition  of  a  lease,  under 
which  they  were  demised  to  the  defendant  by  one  Ann 
CcUlant,  who  was  entitled  to  two-fourthst  andHenrjf  Gibbs 
and  Charles  Gibbs,  who  were  entitled  to  otie*-ibvrth  eadu 
At  the  trial,  ))efore  Lord  Chief  Baron  Alexander ^  at  the 


of  rent, 
▼ariance  be- 
tween the 
amount  of  rent 
itated  in  the 
particulars  of 
demand  of  the 
lessors  of  the- 
plaintiff,  and 
the  amount 

trial  tobe  due^-  last  Assizes  at  Maidstone,  it  appeared,  that,  in  their  particu- 

il^feria?*  *™"     ^8  of  demand,  the  lessor&<^f  the  plaintiff  clauned  for  seven 

A.  c.  deviwd  quarters'  rent  in  arrear  at  Michaelmas  last ;  but  it  was  prov- 

lands  to  her 

niece,  (mfme  cd  that  Only  six  Were  doe,  and  that  the  title  of  three  of  the 
anTher  issue,  '  lessorsof  the  plaintiff  (War.  the  G«itntng«)was  founded  OD  the 
remainder  over,  ^jfl  o£Ann  CoUmot,  who  had  died  since  the  execution  of  the 

and  appointed  ' 

two  trustees  to    leasc  to  the  defendant^  and  under  whose  will  they  daimedj 

receive  the 
rents»  and  keep 

the  premisei  in  repuv,  and  gave  them  pawer  to  distrain,  and  grant  leases  tor  a  limited  period;  and 
hy  a  codicil  she  revoked  the  devise  io  the  will,  the  trustees  therein  named  having  died,  and  devis- 
ed the  iaods,  in  the  same  manner,  to  three  other  trustats  named  in  the  codicil  ;-i-Held,  that  tba  I«g^ 
estate  in  such  land  vested  in  the  new  trustees. 


V. 

Hooor. 
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Tkt  Witt  bore  dste  die  Ifidi  December,  JfS^ 
1809,  I7  wlach  w^im  CaiUmi,  spinter,  gare  and  deriaed,  Tbwnt 
(■Bongst  other  thingB),  Iter  moietf ,  or  half  part,  of  and  m  q„„ 
the  papefHnill,  wiA  the  appurtenances^  at  Hawley,  in  the 
pariah  of  JShMom^-Hone,  in  the  county  ofKemi,  then  in  the 
oceupatioiKof  James  Roiean,  his  assigns,  or  under-tenants^ 
unto  ber  niece,  AmdiaBrooie  WeeieeH,  otherwise  Amelia- 
Brooke  de  Vanremx,  wife,  or  reputed  wife,  otJean  Bof^sie 
Ckarle$Co$miTomirede  Forrffiu^ifonneriy  of  the  kingdom 
of  Urameef  but  then  a  Fremek  emigrant,  residing  in  Up^ 
per  Noriom  Sireeim  iiUddleeex,  hx  life,  (Mil^t  to  the 
dire^ons  diereinafter  mentioned  and  declared  coneemiag 
the  same  estates  and  premises,  and  the  rents  and  repairs 
Aereof,  aaid  other  matters  rehttrng  thereto),  and  immedi- 
ate after  the  decease  of  Jier  said  meoe,  to  the  use  of  her 
diildren  in  tul,  remainder  to  her  nefriiew^  with  dirers  ze- 
msiBders  otrer.  And  the  teatatriy  dedared  that,  notwitk- 
stsndii^  she  had  given  and  limited  the  said  estates  to  her 
said  i^ece  and  her  d»ildreB»  and  to  her  nephew,  upon  the 
oontic^geiieies  therein  mentioned^  yet,  to  the  intent  and 
purpose  that  she  or  he  should  not  be  entitled  to  reoeire,  of 
aad  ficom  the  serenl  tenants,  the  rents  tibereof,  nor  tint  any 
B^Ieel  of  needful  and  proper  repairs  might  happen,  the 
testatrix  did  thereby  nominate  and  appoint  Oeorge  Gnm^ 
mimg  and  Qeorge  HUie,  and  the  sunriTor  of  them,  his  ex«- 
eentoKs  or  adminiatratoffs,  receEvera  of  die  rents  of  the 
said  estates,  with  iizQ  power  to  maice  distressevon  non-pay^- 
meot  thereof,  aadjdie^siredand directed,  that  thereby  and 
th^neottt  tbey  should  keep  theaaae,'  and  erery  part  there* 
of,  in  good  and  tenantable  repair  and  oonditbn ;  and  that, 
after  flie  discharge  of  that  and  of  eiPery  other  necessary  out- 
goingy  tiiey  should  pay  the  clear  or  net  rents  and  profits 
ft^ber  said  niece  during  her  life,  for  her  own  sole  and  se- 
parate use,  independent  of  the  said  Coiia^  de  Varreux,  or 
aaay  future  husband,  and  firee  feom  his  ccmtrol,  and  aH 
hia  debts  and  undertakings  whatsoever,  and  for  which 
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rents  and  profits  her  receipts  should  be  a  sufficient  dis^ 
charge  to  the  said  receivers  or  trustees.    The  will  also 
contained  a  power  to  the  trustees  to  grant  leases  for  any 
term  not  exceeding  fourteen  years.    The  testatrix  after- 
wards made  a  codicil  dated  the  7th  February,  1821,  re- 
citing the  before-mentioned  will;   that  the  said  George 
Gunning  and  George  Hicks,  had  both  died,  and  that  the 
testatrix  was  desirous  of  appointing  the  three  sons  of  her  late 
inend  George  Gunning,  namely,  George  Gtinning{ihe  son), 
Robert  Gunning,  and  William  Crunning,  (three  of  the  les- 
sors of  the  plaintiff),  to  be  trustees  and  executors  of  her 
said  last  will  and  testament.    And  the  testatrix  thereby 
revoked  and  made  void  all  and  singular  the  devises  and  be- 
quests in  her  said  will  contained,  of  all  her  real  and  p^- 
sonal  estates,  and  every  part  thereof,  to  the  said  George 
Crunning  and  George  Hicks,  upon  and  for  certain  trusts, 
intents,  and  purposes,  and  with,  under,  and  subject  4o  the 
powers,  provisions,  and  directions  therein  expreMMl  and 
declared,  of  and  concerning  the  same ;  and,  in  lieu  tlntoetf, 
she  gave,  devised,  and  bequeathed  all  and  singular  Uteveti 
and  personal  estates,  goods,  chattels,  rights,  and  credits, 
and  every  part  and  parcel  thereof,  unto  the  said  Geofge 
Gunning  (the  son),  Robert  Gunning,  and  William  Gunning, 
their  heirs,  executors,  administrators,  and  assigns,  according 
to  the  nature  of  the  respective  estates,  upon  and  for  the  se- 
veral and  respective  trusts,  and  to  and  for  the  intents  and 
purposes,  and  with,  under,  and  subject  to  the  powers,  pro- 
visoes, conditions,  and  directions,  in  the  said  will  and  testa- 
ment expressed  and  declared,  of  and  concerning  the  same 
estates  and  premises  respectively,  in  the  same  manner  in  aH 
respects  as  if  the  said  George  Crunning  (the  son),  Robert 
Gunning,  and  William  Gunning,  had  all  of  them  been  orig- 
inally named  as  trustees  and  executors  of  the  said  last  will^ 
instead  of  the  said  George  Gunning  and  George  Hicks^ 
deceased ;  and  the  testatrix  thereby  nominated,  constitut- 
ed, find  appointed  the  sud  George  Gunning  (the  aon). 
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Sobert  Gummg,  and  WOtiam  Gumming,  to  be  the  exe-       J^^ 

caCoFB  of  her  said  last  will  and  testament. 

-  The  Willi  with  the  codicil,  was  prored  in  the  Prero^ 

gaUme  Comri  at  Comierbmry,  on  the  Srd  December,  18S1, 

by  the  three  executors  named  in  the  codiciL 

.  The  Jury  having  found  a  yerdict  for  the  lessors  of  the 

plaintiff-^ 

Mr.  Serfeant  Toddy  now  applied  for  a  rule  nisi,  that  it 
flight  be  set  aside,  and  a  nonsuit  entered,  or  a  new  trial 
granted;  and  submitted,  /irsif  that  the  variance  between 
the  amount  of  the  rent  claimed  to  be  due  in  the  particu- 
lars, and  that  proved  to  be  actually  owing  at  the  trial,  was 
&taL  That  the  action  being  founded  on  a  forfeiture,  for 
the  non-pajrment  of  rent,  the  exact  amount  of  rent  due 
should  have  been  demanded,  and  stated  in  the  particulars 
with  precision  and  accuracy.  That  the  .present  mode  of 
proceeding  by  ejectment,  having  superseded  that  of  the 
kw,  wherdn  the  utmost  nicety  was  required, 
be  confined  within  the  same  rules;  particularly  as 
the  defiendant,  had  the  sum  claimed  been  that  which  was 
realy  due,  mi|g^t  have  brought  the  money  into  Court,  un- 
der the  statute  4  Geo.  S,  c  £8,  s.  4(a) :  whereas,  in  this 
eaae,  the  demand  being  too  large,  he  might  have  found 
difficulty  in  svailmg  himself  of  it;  and  the  rent  can  only 
he  cahndated  to  the  last  rent.day.  Doe  d.  Hareomri  v. 
Roe  (k).  Secondly t  that  George  Gummng  (the  son), 
Robert  Ommmimgy  and  William  Chtmmimgt  three  of  the  les- 
sors of  the  plaintiff,  and  the  trustees  and  executors  named 

(«)  By  which  ic  ii  prondsd,  Gonrt,  where  the  esnae  is  depend- 

''ThsliflheleiiaatpOrliiiissiignee  bg,  sU  the. rent  and  arrears,  to* 

or  sangnees  shall,  at  any  time  be-  gether  with  th^  ousts,  all  further 

fore  the  trial  in  ejectment,  pay,  or  proceedings  on  the  ejectment  shall 

fender,  to  the  lessor,  or  landlord,  cease,  and  be  discontinued.' 

Us  execntors,  ftc  or  pay  into  (6)  4  Taunt.  883. 
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iat5^  in  the  codicil,  conld  not  msintain  this  acttoni  as  the  tegal 
estate  did  not  vest  in  them,  hut  in  the  niece  of  the  testa^* 
trix,  to  whom  the  lands  were  devised,  for  her  lifh,  widi  re- 
mainder to  her  issue  in  tail.  Although,  in  Skaplmad  ▼• 
Smith  (a),  where  lands  were  devised  to  trostees,  upon  trust 
that  they  should,  every  year,  after  deductii^  rates,  taxes, 
repairs,  and  expences,  pay  such  clear  sum  as  ^ould  re* 
main  to  A.  B., — Lord  Thttrlow  held,  that  the  trustees  being 
to  pay  the  taxes  and  repairs,  must  have  an  interest  m.  the 
ptreoiises ;  and,  therefore,  that  the  legal  estate  waa  vestedr 
intheus;  yet  here  no  such  estate  waa  vested  in  the  tw^ 
^usleea  named  in  die  will,  and  those  appointed  by  the  eo^ 
dicfl  were  invested  with  no  new  powers,  as  the  testatrix  di« 
rected  them  to  take  on  the  samt  tnssts,  and  subject  to  the 
same  provisions,  and  in  the  same  manner,  in  aU  respeotSy 
as  if  they  had  been  originally  named  as  tmsfteea  and  exe* 
cutoffs  in  the  will.  And  although  they  were  authorised  to 
receive  thermits,  distrain  for  the  arrears,  keep  the  pvend- 
ses  in  repair^  and  grant  leases  for  a  limited  term,  yet  that 
.  is  inconustent  with  their  taking  a  legal  estate;  as,  if  socb 
estate  vested  in  th^if,  they  would  have  full  pow«r  to  dia* 
train  without  any  such  provision,  and  might  grant  leases 
for  lives  or  other  terms,  without  being  restrained  to  four- 
teen years.  Besides,  they  were  directed,  after  diacharg«» 
ing  the  costs  of  the  repairs,  to  pay  over  the  dear  rente 
and  profits  to  the  niece  of  the  testatrix,  for  her  own  sepa- 
rate use ;  and  it  was  therefore  unnecessary  that  they  ahoiild 
have  been  invested  with  the  legal  estate.  In  J}ae  d.  Lei* 
eesier  v.  Biggs  (6),  where  the  testator  devised  land  in  trust 
to  pay  unto,  or  else  to  permit  and  suffer  his  niece  to  receive 
the  rents,  it  waa  held  that  the  legal  estate  was  executed 
in  the  niece;  and  no  case  can  be  found,  whemn  trustees, 
if  they  have  nothing  assigned  to  them  to  do  but  to  receive 
and  pay  over  r^ts,  have  been  held  to  take  the  legal  es-- 

(a)  1  Brown's  Chan.  Gas.  76.  {h)  2  Taunt.  109. 
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tute.  In  Shapkmd  v.  Smih^  Mr.  Baron  E^e  beld,  that 
ltei«  ia  no  dUferenoe  between  a  deviae  to  trusteed  *'  to 
pevndt^.  to  receive,"  or,  ^to  pay  profits  to*'  hitti;  as  it 
amounts  to  a  disposition  of  the  land.  Here,  therefore, 
the  nae  ilras  executed,  and  the  legal  estate  vested  in  the 
aieee  of  the  testatrix,  as  the  party  beneficially  interested 
iBider  liie  will 

Lord  Okief  Justice  Bbst. — It  does  lioi  appear  to  me  tiiat 
tidier  df  the  objections  raised  against  this  verdict  redts  on 
any  skibetantial  foundation*  The^sf  is,  that  sev^  quar^ 
tem'  rent  were  claiiiied  as  due,  by  the  lessors  of  the  plsdn- 
iMT,  in  their  partknilars,  and  that  six  only  were  p^ved  to 
have  been  actuiAy  in  atrrear ;  and  it  has  been  insisted  Aat 
te  varlanoe  is  fiital,  this  being  in  the  nature  of  a  proceed- 
ing aa  in  the  ease  of  a  finrfeitnre  at  connnon  law^  accord* 
ing  to  wUch  a  precise  demand  of  the  rent  actually  due  was 
a  Moessaiy  {nwlinunary  to  the  forfeiture.  It  does  not,  how- 
evef  ,  follow  that  even  at  connnon  law  the  strictness  neces- 
sai^  m  tkedeniand  must  extend  to  or  afiect  the  pnrticu* 
lars,  so  as  to  vitiate  them  for  a  mere  variance  between 
die  amount  of  the  rent  demanded,  and  that  proved  to  be 
due.  By  the  statute  4  Geo.  2,  c.  28,  which  was  passied 
wifli  a  view,  (among  other  purposes),  to  obviate  the  incon- 
veniences attending  re-entries  at  common  law  for  non-pay- 
ment of  rent  in  arrear,  it  was  enacted,  by  the  second  section, 
**  that  in  all  cases  between  landlord  and  tenant,  as  often  as 
it  shidl  happen  that  one  half-year's  rent  shall  be  in  arrear, 
and  the  landlord  or  lessor,  to  whom  the  same  is  due,  hath 
right  by  lalw  to  re-enter  for  the  non-payment  thereof,  such 
landlord  or  lessor  shall  and  may,  without  any  formal  de- 
mand, or  re-entry,  serve  a  declaration  in  ejectment  for  the 
reeotcry  of  ihe  demised  premises,'*  &c.  If,  tfhertfolre,  no 
formal  demand  be  necessary  since  the  statute,  the  pkin- 
tiflTs  case  cannot  be  affected  by  a  mistake  as  to  the  amount 
daimed  by  the  particulars,  provided  half  a  year's  rent  were 
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lieg»^  in  arrear.  It  would  be  highly  impolitic  and  dangerous  to 
put  too  strict  a  construction  on  particulars,  as  they  are 
frequently  open  to  great  abuse;  and  here  it  was  proved, 
that  six  quarters*  rent  were  in  arrear. 

Secondly  f  it  has  been  insisted  that  three  of  the  lessors 
of  the  plaintiff,  vi».  the  trustees  named  and  appointed  in 
and  by  the  codicil  to  the  will  of  Ann  Gallant,  have  no  legal 
title,  so  as  to  enable  them  to  maintain  this  action ;  but  that 
they  are  mere  trustees  or  receivers  for  the  niece  of  the 
testatrix,  and  her  children,  in  whom  the  legal  estate  and 
beneficial  interest  are  vested.  Whatever  doubt  might  have 
arisen  as  to  the  construction  of  the  wiU,  is  completely 
removed  by  the  terms  of  the  codicil,  which  enables  us  to 
put  such  a  construction  on  the  will^  as  to  vest  the  legal  estate 
in  the  trustees.  The  words  of  the  codicil  are :  *'  I  give, 
devise,  and  bequeath  all  and  singular  my  real  and  person- 
al estates,  goods,  chattels,  rights,  and  credits,  and  every 
part  and  parcel  thereof,  unta  George  Gunning,  Robert 
Gunning,  and  William  Chinning,  their  heirs,  executors, 
administrators,  and  assigns,  according  to  the  nature  of  the 
respective  estates,  and  upon  the  same  trusts  as  expressed 
in  the  will/*  These  words  give  them  the  legal  estate.  Is, 
then,  the  estate  transferred  to  the  cestui  que  trust,  under 
the  statute  of  uses  ?  In  Doe  d.  Leicester  v.  Biggs,  the 
legal  estate  was  held  to  be  executed  in  the  devisee,  or 
cestui  que  trust,  because,  the  words  '  to  permit  and  suffer/ 
in  the  will,  came  last;  for  it  is  a  general  rule,  that,  if  there 
be  a  repugnancy,  the  first  words  in  a  deed,  and  the  last  words 
in  a  will,  must  prevail:  and  Sil^  James  Mansfield  there  said» 
'^  for  want  of  a  better  reason,  we  are  forced  to  say,  that 
we  think  the  will  gives  the  legal  estate  to  the  party  be- 
neficially interested."  There,  too,  the  trustees  were  only 
to  pay  to  the  testator's  niece,  or  to  suffer  her  to  re- 
ceive and  take  the  rents,  there  being  in  fact  nothing  to 
be  done  by  the  trustees.  Here,  however,  they  were  au- 
thorised not  only  to  receive  the  rents,  but  to  distrain  (br 
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arrears,  to  keep  the  premises  in  repair,  and  to  make  leases ; 
I  am,  therefore,  clearly  of  opinion,  that  they  must  be  con* 
sidered  as  having  a  legal  estate  vested  in  them.  And  al- 
though a  moiety  of  the  estate  were  devised  by  the  testatrix 
to  her  niece,  for  life,  and  to  her  children  after  her  death, 
yet  she  was  not  to  be  entitled  to  receive  the  rents,  or  to 
distrain  for  them,  in  case  of  their  being  in  arrear;  and  tlie 
trustees  were  expressly  directed  to  keep  the  premises  in 
repair,  out  of  the  monies  received  by  them  from  the  rents  ^ 
and,  after  discharging  all  outgoings,  to  pay  over  the  net 
rents  and  profits  to  the  niece.  On  these  grounds,  there  can 
be  no  doubt,  but  that  the  legal  estate  was  vested  in  them, 
and  that  they  were,  consequently,  entitled  to  recover. 


149J. 


Mr.  Justice  Park. — ^I'he  great  nicety  and  exactness  re* 
quired  by  the  common  law  in  making  a  demand  of  rent, 
with  a  view  to  forfeiture,  was  one  of  the  reasons  which  in- 
duced the  Legislature  to  pass  the  statute  4  Geo.  2.  A  bill 
of  particulars,  even  under  a  Judge's  order,  does  not  require 
80  strict  a  construction  as  has  been  now  contended  for; 
and  it  would  be  most  dangerous  to  tie  down  parties  to 
their  precise  terms,  as  they  are  frequently  open  to  abuse. 
Although  the  statute  requires  half  a  year's  rent  to  be  in 
arrear,  the  lessors  of  the  plaintiff  brought  themselves  with- 
in It,  as  they  proved  that  six  quarters  were  due  to  them 
from  the  defendant;  but  it  does  not  follow  that  they  must 
be  confined  to  that  amount  in  their  particulars.  My 
Lord  Chief  Justice  has  so  fully  and  satis&ctorily  answer- 
ed the  second  objection,  that  it  is  quite  unnecessary  for 
me  to  add  another  observation. 

Mr.  Justice  Burrough  concurred. 


fifr.  Justice  Gaselbe. — ^I  very  much  question  whether 
the  trustees  did  not  tak^  the  legal  estate  under  the  will; 
for  if  it  appear,  or  can  b^  collected  from  the  whole  of  that 
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instrument,  that  the  testatrix  intended  that  they  should  do 
so,  any  particular  words  of  devise  are  unnecessary.  But 
the  eodicil  removes  all  douht.  This  ease  is  distinguishable 
from  that  o{  Doe  d«  Leicester  t«  Biggs,  as,  here,  the  tesla^ 
triz  has  directed  the  net  rents  and  profits,  after  discharg* 
ing  the  eatpeDoesTor  repairs,  to  be  paid  to  her  niece;  wiiere* 
as,  there,  the  trustees  were  to  pay  unto,  or  permit  and 
suffer  the  niece  to  have  and  take  the  rents;  and  it  was  iield» 
that  as  the  last  words  in  the  will  werejpermi^  amd  ssfffer^ 
they  gave  the  ee^tvi  que  trust  alegalestate*  There  is  an^ 
other  material  distinction  lo  be  dmwn  between  these  two 
cases.  In  Doe  A.  Leicester  r.  Biggs,  the  trustees  had  no>« 
thing  to  do  but  to  pay  die  money  to  the  devisee,  or  permit 
her  to  receive  the  rents.  Here,  however,  they  were  not 
only  empowered  to  distrain  for  rent  in  arrear,  but  to  lay  out 
part  of  the  rents  received  by  them  in  keeping  the  piemiaea  m 
repair;  and,  Aerefare,  they  took  the  legal  estate.  In  Ssl* 
Tester  d.  Law  v*  Wttson  (a),  which  was  dedded  after  Shap^ 
land  V.  Smkh,  where  a  person  devised  lands  te  trustees,  in 
trust  to  take  and  receive  the  rents  and  profits  thereof,  and 
to  apply  the  same  for  the  subsistence  and  mainteiance  of 
his  son,  duving  his  life,  it  was  determined  that  tt  waanot  a& 
use  executed  in  the  son,  but  that  he  had  only  a  trusts  And 
Mr.  Justice  Ashhwst  there  said,  ^  the  trustees  were  not 
barely  to  receive  and  pay,  but  the  testator  directs  ifcat 
such  rents,  issues  and  profits,  shall  be  sufypHed  for  the  anl^ 
sistence  and  maintenance  of  his  son.  The  testator,  tbertn 
fore,  seemed  to  mean  that  the  trui^es  du^vld  he  kurestod 
with  some  sort  of  dsicretion  with  respect  to  the  applica- 
tion." And  in  Shapland  v.  Smith,  Lord  Thmiam  was  of 
opinion,  that  the  trustees,  being  to  pay  the  taxes,  must 
have  an  interest  in  the  imemises;  and  that,  tberefbre^  the 
legal  estate,  for  the  life  of  the  cestui  que  trust,  was  m  them. 
Sohese,  akhough  the  testatrix  devised^  ostMe  te  her 
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meee,  yst  ihe  was  not  entitled  to  reoeiye  the  rents,  but  the  ,  l^g>, 
trastees  were  to  pay  them  orer  to  her,  after  dischargingr 
the  ezpenoes  of  keeping  the  premiaes  in  repair,  and  erery 
other  neoessary  outgoing ;  and  if  such  rents  were  in  arrear, 
the  tmsteea  alone  were  empowered  to  distrain.  It  iS| 
therefore,  quite  clear  diat  the  use  was  not  executed  in 
the  meee.  With  respect  to  the  objection  raised,  as  to  the 
▼ariaoee  between  the  arrears  of  rent  demanded  by  the 
partioikra,  and  diose  proved  to  be  due,  I  entertain  no 
doubt  wfafttever;  and  the  lessors  of  the  phuntiff  were  en* 
titled  to  recover,  on  proving  that  six  months'  rent  was  in 
Miear  from  the  defendant,  at  the  time  the  action  was  com- 
menced. 

Rulerefiised, 


RSADBR  »•  Bloom*  Priddy, 

April  92d. 

X  HIS  was  an  acUon  of  trespass,  ibr  an  assault,  in  which  A  plaintiff  who 
a  verdict  was  found  for  the  plaintiff,  and  his  costs  were  af-  verdict  against  a 
temrds  taxed  at  7W.    On  the  taxation,  before  the  Pro-  tid^^hiiVdi 
thonotary,  it  appeared  that  the  person  who  had  acted  a«  «?«*•»  *ithoq^ 
the  ^ykbitiff 's  attorney,  in  the  prosecution  of  his  suit,  had  conducted  his 
not  taken  out  any  certificate  since  the  year  1818,  and  had  u^omey" 
not  been  re^admitted;  notwithstanding  which,  he  had 
conducted  the  cause  in  the  character  of  an  attorney. 
Mr.  Justice  Pitt^k,  on  being  applied  to  at  chambers,  in 
Ae  last  vacation,  granted  an  order  to  stay  proceedings,  and 
that  the  defendant  should  pay  the  amount  of  the  costs 
taxed,  into  Court,  subject  to  a  motion,  as  to  whether  theS 
plaint^ could  foe  entitled  to  them  or  not;  or  whether  the 
whole  or  any  part  should  be  refunded  to  the  defendant. 

Mr.  Serjeant  Wilde,  now  applied  for  a  rule  nisi,  that 
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Jftgtf^,  Buclva  portion  of  the  costs,  as  would  go  to  the  person  caD- 
ing  himself  the  plaintiff's  attorney,  for  his  services  in  con* 
ducting  the  cause,  might  be  refunded  to  the  defendant; 
and  he  submitted  that  neither  the  person  who  acted  as 
such  attorney,  nor  his  agent,  could  claim  their  costs  as 
against  the  plaintiff;  and,  consequently,  that  he,  not  being 
compellable  to  pay  those  persons  for  their  senrices,  could 
not  call  on  the  defendant  to  pay  him.  The  Learned  Ser* 
jeant  produced  a  note,  furnished  by  Mr.  he  Blane,  the 
Master  of  the  King's  Bench  Office,  stating,  that  coats 
were  never  allowed,  in  that  Court,  to  persons  who  carried 
on  causes  as  attomies,  when  they  were  not  so,  or  were  not 
fully  qualified  to  act  as  such.  It  is  to  the  interest  of  the 
defendant  as  well  as  the  plaintiff,  that  suits  should  be  con- 
ducted by  regular  attomies,  the  Court  not  having,  in  cases 
of  misconduct,  the  summary  jurisdiction  over  those  per* 
sons  who  are  not  attomies,  which  it  has  over  its  own  offi- 
cers; and  the  statutes,  2  Geo.  2,  c.  S3,  $  17;  SS  Oeo.  2, 
c.  46,  S  11 ;  and  37  Geo.  3,  c.  90,  $  30,31,  are  decisive  to 
shew  that  attomies  permitting  others  to  issue  out  writs, 
or  prosecute  actions,  would  be  disabled  from  practisingf 
and  that  such  attomies,  acting  as  agents  for  persons  not 
qualified,  are  liable  to  be  stmck  off  the  roll;  and  that  if 
any  person  practise  as  an  attorney,  without  a  certificate,  or 
neglect  to  take  one  out,  he  is  liable  to  a  penalty,  and 
thereafter  incapacitated  from  practising  as  an  attomey. 

Lord  Chief  Justice  Best.  —  There  appears  to  me  to  be 
no  ground  whatever  for  this  motion.  A  plamtiff  is  not  to 
be  deprived  of  his  costs,  because  his  attomey  has  not  re- 
gularly taken  out  his  certificate,  to  qualify  him  to  act  as 
such;  he  muat  be  taken  to  be  ignorant  as  to  the  qualifica- 
tion of  the  person  he  employs  as  his  attorney,  and  is  not 
bound  to  inquire  into,  or  satisfy  himself  as  to  that  fact. 
There  is,  therefore,  no  pretence  to  say,  that  the  amount  of 
the  costs  paid  into  Court  under  the  order,  shall  be  refund- 
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ed  to  the  defendant,  to  the  prejudice  of  the  jdaintiffl  The  law. 
L^ifilature  in  passing  the  statutes  to  which  we  have  been 
referred,  never  intended  to  interfere  with  the  rights  of 
suitors;  they  have  expressly  guarded  against  it,  and  di- 
rected the  punishment  to  be  inflicted  on  the  party  offend- 
ing. It  is  quite  dear,  that  a  person  practising  as  an  at- 
torney, when  he  is  not  so,  cannot  sue  for,  or  recover  his 
costs;  but  the  plaintiff  is  not  therefore  to  be  damnified ; 
for  it  frequently  happens,  that  a  client  makes  advances  to 
his  attorney,  at  the  outset  or  in  the  progress  of  the  cause ; 
and  if  that  were  the  case  here,  which  probably  it  is,  and 
we  were  to  say  that  the  plaintiff  is  not  entitled  to  his  costs 
against  the  defendant,  the  former  would  never  be  able  to 
get  back  such  advances.  .  We  have,  therefore,  a  sufficient 
power  to  protect  him;  for  although  the  pexBon  who  prac- 
tised as  an  attorney  without  being  qualified,  migfat  be  de- 
prived of  any  remedy  he  might  have,  as  against  the  plains 
tiff.  Sot  the  recovery  of  his  costs;  yet  that  cannot  be  ex- 
tended to  the  latter,  so  as  to  prevent  him  firom  ohtaiiiing 
the  full  fruits  of  his  judgment.  The  proper  course  would 
have  been  for  the  defendant  to  have  proceeded  agatnat  the 
person  who  conducted  the  plaintiff's  suit,  and  if  he  had 
been  brought  before  us,  we  should  have  been  enabled  to 
deal  with  him  according  to  the  nature  of  his  ofienoe;  and 
if  he  had  not  duly  taken  out  his  certificate,  his  name  would 
not  be  on  the  roll,  and  he  would  have  been  guflty  of  a  con- 
tempt of  Court,  for  which  he  might  have  been  visited,  and 
compelled  to  do  justice  to  all  parties. 

Mr.  Justice  Park. — ^If  we  vere  to  grant  diis  motion,  it 
would  form  a  most  dangerous  precedent;  as,  if  a  plaintiff 
en^loy  an  attorney  to  conduct  a  cause,  and  it  be  after- 
wards discovered  that  he  is  not  qualified  to  act  as  such,  the 
defendant  may  .insist  that  the  plaintiff  has  no  right  to 
recover,  although  he  have  obtained  a  verdict,  and  be 
entitle  to  judgment;  and  this  is  applicable  to  aU  suitors 
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tm^        fiMi  the  holiest  to  Ae  lowest.    The  plaintiff  in  tbb  ease 
Bkaosa       wm  not  boand  to  mquive  wlietber  his  attaraey  had  taken 
ont  liis  ceiiiftcate. 


Mr.  Justice  BuEaouoBi  and  Mr.  Justice  GAsairBx,  i 
eiined  is  thinHng  that  the  applicatioa  •should  hai«  been 
made  against  the  party  who  acted  as  the  attomey. 

Bolerefosed. 


AprinSk  Page  9.  Chuck. 

In  replevin,  tiie  jThIS  was  Ml  aotion  of  ffepfem^  for  taking  the  pUintiff 'a 

ed  for  rc^t  In''*  goods>  undoT  a  distntss^  btt  mat  af  a  divialling-faoase  dtuata 

d^ng*^^,  in  the  pnnsh.  of  Chisi  Cimrck,  m  die  county  otgrntrty. 

tenaDMs'anr*  The  defendant,  in  his  airowry,  averred^  ^at  &e  pkintrff 

It  appeared  in  held  ibe  aaid  d«BH]og<^haiiBe5  in  wfaich>  &c.  with  (Is^  sp« 

ih^  pContur  pnrienBnceSy  as  tenant  thereof,  to  the  defendant,  at  the 

merely occufrfed  yearly  rent  of  3(ML,  payable  quarter^;  and  that  because 

of  the  home;  161.  foT  half  a  year's  rent  were  in  arrear,  he  well  avowed 

«nd  that  the         .v      -   i.-  o 

ahop  and  yard      the  taking,  &C. 

r^UonSfX       The  phdntiff  pleaded  in  bar,  first,  nan  temit,  and  ksUy, 

tenants :— Held   rimns  Iff  umgf. 
to  be  no  Tari* 

At  the  trial,  before  Lord  Chief  Baron  Alexemier^  at 
the  last  Assiaes  fi>r  the  county  o(  Surrey,  it  appeared,  that 
the  phdntiff  did  not  occupy  the  whole  of  the  honse,  in  re- 
spect of  the  occupation  of  wbidi  the  distress  for  rent  was 
made,  but  only  the  upper  part  of  it;  and  that  the  shop 
and  yanl  were  in  the  c^copotion  of  two  otiier  persona,  nn- 
dbr  aaeparate  demise. 

Tke  Jusy  homing  fonnd  a  verdict  for  the  defendant— 

M&  fieijcant  Lawe^  now  applied  Ibr  a  rule  nM,  that  it 
■■Ighktbe  aet  aaide,  and  a  nonsuit  enleredi  on  the  groond 
^«f«ariance4>€iwaen  die  tenancy  set  out  in  die  aTSW* 
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ry,  and  that  proved  at  the  trial ;  as  the  plaintiff  had  mere- 
ly occupied  a  part  of  the  house  in  question ;  and  that  in 
the  distress  and  in  the  avowry,  it  was  statedi  that  the 
whole  had  been  demised  to  him,  with  the  appurtenances; 
wheraaa  k  was  proved,  that  Ae  yard  and  shop  were  in  the 
soenpalion  of  others. 

Lord  Chief  Justice  Best. — ^This  is  a  mere  technical  oh* 
jscUoB*  The  premises  were  propeny  described  in  the 
avowry,  fHM%  as  a  dwdHng-kouse  wftn  the  appurtenances, 
airi  if  a  bnrghoy  had  been  committed,  it  wonM  have  been 
IB  the  house  dondsed  to  the  plahitiff.  b  an  action  of 
npIeviB,  it  is  siMcient  if  the  sobstance  of  the  issue  be 
proTed«  The  pUuntiff  occupied  aH  the  house,  with  the 
eieeplion  of  the  shop.  I  am  ahrays  strongfy  tndined 
against  objections  of  this  nature,  which  are  irequentfy  not 
only  an  interruption  to  justice,  but  tend  to  throw  a  reflec* 
tion  on  the  law. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  The 
house  was  let  to  the  plaintiff,  who  occupied  the  whole  of 
it,  except  the  shop,  and  although  the  yard  was  let  to  ano* 
ther,  he  might  have  the  use  of  it,  as  in  Press  v.  Parker  (a)* 
There  is,  consequently,  no  variance. 

Mr.  Justice  Burrough,  and  Mr.  Justice  Oasblbb,  con<» 
cmrrfng— 

Rule  refused. 

(«)  Ante*  158. 


CASES  IM  EASTSa  TERM, 


Ap^7^L       The  Mayor,  Bailiffs  and  Burgesses  of  the  Borough  of 
Berwick  upon  Tweed  v.  Williams. 

BaiiUfii  and  Bur^  X  HIS  was  an  action  of  trespass,  and  as  the  plaintifls  were 
J^ojn"^'  the  Mayor  and  Bailiffs  ot  Berwick  upon  Tweed,  the  writ 
^w**^fiu*°A      ^^  capias  was  directed  to  the  Coroner  of  that  borough. 

suit,  the  writ 

the  Coroner,  Mr*  Serjeant  Taddy,  now  applied  for  a  rule  imt,  that 

tobe'o"eT/the  ^^  ^*»  *"*^  ^  subsequent  proceedings  taken  thereon 
Burgetaet.    It    might  be  Set  aside,  on*  an  affidavit,  which  stated  that 

being,  howoTer,     .        ^  i.      ,         i  i 

mere  aenrice-  the  Coroner  was '  One  of  the  burgesses,  and,  conse- 
the^Coortieftia-  quently,  a  party  to  the  suit;  and  he  submitted,  that  the 
*i!®**l'-.***^*'  vrit  should  hare  been  directed  to  elisors  named  by  one  pf 

altooogb  It  was  *' 

objected  that  it    the  Prothonotaries  of  the  Court,  a9  in  the  case  of  Andrew 

ebouldhave 

been  Erected  to  ▼•  Sharp  (a). 

eliaort  named  by 

tlic  Prothonota- 

'y-  But  the  Court  said,  that  the  process  being  servicc;»bl|e, 

they  would  not  interfere ;  and  that  the  case  of  Andrews  ▼• 
Sharp  was  distinguishable  from  this,  as  there  the  applies* 
tion  was  for  an  attachment  against  the  Coroners  of  Mid' 
dlesex,  for  not  attaching  the  Sheriff,  against  whom  an 
attachment  directed  to  the  Coroners  had  issued,  for  not 
bringing  in  the  body  of  a  defendant,  pursuant  to  a  rule  of 
Court* 

The  learned  Serjeant  therefore  took  nothing  by  his 
motion  (6). 

(a)  2SirW.Bl.91L 
(h)  See  The  King  ▼.  Fechksm,  2  Sir  W.  BL  1218. 
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Doe,  on  the  demise  of  Upton  and  Another,  r.  Wither-       Tuetdwf, 

WICK.  ^^'  •^^^ 

XhIS  was  an  action  of  ejectment,  brought  by  the  les-  A  tenant  htTing 
sors  of  the  plaintiff  against  the  defendant,  who  held  an  the  ez^ntu^' 
estate  under  them,  and  whose  lease  expired  on  the  6th  jf^orf^toik* 
April,  18S4,  and  he  having  refused  to  quit,  they  sued  out  («noogst  other 
a  writ  of  AaAer^ybctM  possessianem,  under  which  they  crope^undera 
obtained  possession  on  the  6th  August  following,  at  which  ^2iJj,Jl2^ 
time,  some  grass,  and  a  crop  of  oats,  consisting  of  nine  J7''**"'oh*'** 
acres,  which  the  defendant  had  lately  cut,  a  dove-cote,  a  tained  against 
quantity  of  pigeons,  and  all  the  fixtures  found  on  the  pre-  aedon  of  cject^ 
miscBf  were  taken  possession  of  under  the  writ.  Sort  reflMlito 

grant  a  rule  to 
refer  it  to  the 

Mr.  Seijeant  Peake,  in  the  last  Term,  obtained  a  rule,  Prothonotary  lo 
calHng  on  the  lessors  of  the  plaintiff  to  shew  cause  why  it  {^^n^*^^ 
should  not  be  referred  to  the  Prothonotary,  to  ascertain  the  JIJ^^^/j^^^J^ 
value  of  the  crops  of  grass  and  oats,  seized  and  taken  posses-  to  pay  over  the 
non  of  by  them  under  the  writ,  and  why  they  should  not  pay  tenant,  after 
over  to  the  defendant  such  sum  as  the  Prothonotary  might  ^|^^°^'|j|lii 
so  ascertain  such  value  to  be,  after  deducting  die  amount  ^^' 
of  the  rent  due  to  the  lessors  of  the  plaintiff  from  the  de* 
fendant.    The  learned  Serjeant  founded  his  motbn  on 
an  affidavit,  which  stated  that  the  defendant  was  entitled 
to  the  grass  and  oats,  which  had  been  cut,  and  were  lying 
on  the  ground  at  the  time  the  writ  was  executed,  as  away- 
going  crop. 

Mr.  Seijeant  iS|paiiJUe  now  shewed  cause. — ^Whether  the 
defendant  were  entitled  to  the  grass  and  oats  in  question, 
as  a  way-going  crop,  would  entirely  depend  upon  the  cus- 
tom of  the  country.     Besides,  this  is  not  only  an  applica- 


^  4%/%'^/- 


tion  to  the  equitable  jurisdiction  of  the  Court,  but,  if  en- 
tertained, would  operate  as  a  bill  in  equity*    The  plain- 
tiffs, as  landlords,  had  obtained  a  verdict  in  an  action  of  ^'**'^*  *^* 
ejectment  against  the  defendant,  as  their  tenant,  on  which 
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,Mtt^  a  writ  of  habere  facias  poesessionem  was  sued  out;  and 
there  had  been  no  abuse  of  process^  nor  could  any  reason  be 
adduced,  to  give  the  Court  jurisdiction,  or  to  induce  them 
to  interfere  cm  a  motion  of  this  description,  if  even  tb^ 
defeo&mt  were  entitled  to  his  way-gotng  ctop^  aa  be 
had  another  and  distinct  remedy  for  such  a  chihn.  Ht 
might  hare  committed  waste,  or  pleaded,  in  an  action  tot 
the  mesne  profits,  that  he  was  entitled  to  such  crop.  Tlie 
lessors  of  the  plaintifF  were  entitled  to  possession  on  the 
6th  April,  when  the  defendant's  term  expired;  but  they 
could  not  obtGlin  it  till  the  month  of  August  fbtlowing; 
and  during  that  period  the  defendant  was  himself  a  tree* 
passer,  and,  by  unlawftdly  continuing  in  possession^  waited 
any  rights  which  he  might  previously  have  been  entitled 
to  as  tenant  of  the  premises* 

Mr.  Sexjeant  Peake,  in  support  of  his  mle.-^Th^ 
lessors  of  (he  plamtiff  have  been  guihy  of  an  aet  of  the 
greatest  injustiee  towards  the  defendant,  and  the  Court 
eamrot  allow  them  to  receive  the  fruits  which  dtey  seek 
to  obtain,  through  their  own  misconduct  and  opprea^ 
sion.  Although  they  might  have  taken  all  they  found  <m 
die  land,  under  the  writ,  yet  they  cannot  execute  it  un« 
justly;  and  as  the  defendant  was  clearly  entitled  to  the 
way-going  crop,  not  only  by  the  terms  of  the  l^se,  but  by 
Ae  custom  of  the  country,  they  could  not  take  sudi  crop; 
particularly,  as  it  was  actually  severed  before  Ae  writ 
was  executed;  and,  therefore,  they  are  summarily  liable. 
Besides,  the  defendant's  dovecote,  pigeons,  and  fixtures, 
were abro  taken  under  the  writ;  and  although  the  defend- 
ant might  have  been  a  trespasser,  by  continuing  in  posses* 
siott  after  his  term  had  expired,  yet  the  plainttffi  had 
their  remedy  by  action. 


S%1  .Wv-   >. 


^%^  t  *  •-^^ .  .tc;       Lord  CSiief  Justice  Best  was*  absent  at  chambers. 

Mr;  Justice  Park.— I  amcleaify  of  opinion,  that  thia 
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rule  onght  not  to  have  been  granted  in  the  first  instance*  ,jyf^ 
It  is  an  application  of  the  first  impression^  and,  if  al- 
hmed,  would  have  the  effect  of  conpellisg  ona  e^  our 
Piothonoteriea  to  takeajoumejp  taadiatanteounty,  toin- 
quire  into  the  value  of  crops  of  a  tenant  taken  hj  his  land* 
Iwd  uader  a  vrit  of  Aaberefaeiiu  posseBMUmem^  although 
liemight  not  becompeteat  Co  makesaehvalnation.  Besides, 
it  would  have  Ae  effect  of  encouraging  tenants  te  hotd  ovet 
possesaioo  against  their  landhirdSy  after  their  terms  hadle* 
gaily  expired.  Bui  the  defendant  has  not  even  produced 
sn  sSdavit  of  merits;  oo  die  contrary,  it  appears  Aat  his 
tenancj  expired  in  Afnl^  and  the  vril  of  possession  was 
not  exeeuted  till  die  month  61  Augusi  fidlowing;  dur« 
iag  that  inteimediate  period  he  was  dearly  a  treepesser ) 
snd  the  plaJntifR  have  their  remedy  by  an  action  ft>r  mesne 
piofita* 

Mr.  Jhsdee  ButtROUOH»-<- Although  the  defendlint 
night  be  entitled  to  his  waj^-gohig  crop,  he  had  no  right 
to  contiirae  in  possespioni  or  to  hold  over  after  the  expira* 
tion  of  his  term;  and  if  we  were  to  grant  this  applicatk>n^ 
we  should,  in  fiictt  decide  that  he  was  entitled  to  such  crop. 
Ahfaongh  a  landlord  be  only  entitled  to  the  fauid  under  a 
writ  of  habere  JwAas  pos§esiionim,  yet,  if  the  tenant  be 
entitled  to  his  way-gomg  crop,  and  it  beimpropwly  taken 
by  vhrtoe  of  the  writ,  he  has  his  remedy  by  action. 

Mr*  Justice  Gasxlee.  —  I  am  of  die  same  opinion.  The 
deiiBadaat  ought  te  have  quitted  on  the  expiration  of  his 
term;  and  the  plaintiffs  are  entitled  to  the  mesne  profits 
firom  that  time  till  the  writ  of  possession  was  executed. 

Rule  discharged,  with  costs. 
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1825. 

';■  '  ^'  Nixon  v.  Hewitt. 

April  S8<A.  A  RULE  was  obtained,  on  the  first  day  of  this  Term, 
^t^te*h«V  ^'y  ^'-  Seijeant  Taddy,  calling  on  the  defendant  to  shew 
ing  been,  by  hit  cause  why  the  writ  of  privilege  sued  out  by  him  in  this 
filed  in  the  Court  cause  should  not  be  quashed,  and  a  writ  6{ procedendo  is- 
te  whkh  c^'  ^"«^  5  "^d  ***»*  *^®  defendant  should  pay  the  plamtiff  the 
be  had  not  been  costs  of  this  motion.     The  application  was  founded  on 

admitted,  in-  ^^ 

•tead  of  tbia       affidavits,  which  stated,  that  on  the  2Mi  February  last, 
being  tu^  fur  a  proceedings  were  instituted  by  the  plaintiff  against  the  de- 
f^or  !Surt/tii-  fend»n*i  ^^^  practised  as  an  attorney  at  Norwich.    That, 
ed  oat  a  writ  of  previously,  all  the  proper  offices  had  been  searched,  when 
Court  ordered  it  it  appeared  that  the  defendant  had  been  admitted  an  at- 
Z^^'^'^L^  torney  of  thi%  Court  in  1820.    That  the  book  kept  at  the 
ife  to  be  ittued.    jjffice  of  the  clerk  of  the  warrants  of  this  Court,  was  after- 
wards examined,  to  ascertain  if  the  defendant  were  duly 
certificated ;  but  that  no  certificate  had  been  entered  there, 
ill  the  name  of  the  defendant,  for  two  years  last.  past. 
That,  after  a  fiirther  search,  it  was  discovered  that  the  de- 
fendant had  not  been  admitted  in  aiiy  other  of  his  Majes- 
ty's Courts  of  record;  and  that,  as  it  did  not  appear  that 
he  was  certificated,  or  entitled  to  practise  as  an  attorney 
of  this  or  any  other  Court  at  Weetmiruterf  the  action  was- 
brought  against  him,  at  the  suit  of  the  plaintiff,  in  the 
Guildhall  Court  of  Norwich,  in  which  the  defendant  was 
held  to  bail,  on  the  S6th  February  last     That  a  declara- 
tion was  filed  in  that  Court,  to  which  the  defendant  plead- 
ed his  privilege  as  an  attorney  of  this  Court,  and  sued  out 
his  writ  of  privilege  accordingly.   That,  on  the  litii  March 
last,  search  was  made  at  the  Stamp-office,  at  Somerset- 
House,  when  it  was  ascertained  that  the  defendant  had, 
in  June,  1824,  taken  out  his  certificate  for  the  year  ex- 
piring in  November  in  that  year,  although  such  certificate 
had  not  been  duly  entered  in  the  Court  of  Common  Pleas; 
but  that  on  examining  the  certificate-book  of  the  Court  of 
King*s  Bench,  it  was  found  to  have  been  entered  there* 
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as  if  die  defendant  had  been  an  attorney  of  that  Court       vj^£> 

Thatj  on  the  said  14th  March,  further  search  was  made 

at  the  Stamp  Office,  at  Somerset  House,  when  it  was  found 

that  the  defendant  had  not  taken  out  any  certificate,  to 

practise  as  an  attorney »  for  the  current  year,  and  that  he 

was^  therefore,  uncertificated  at  the  time  of  the  arrest,  and 

of  his  suing  out  the  writ  of  privilege. 

Mr.  Serjeant  Vatigkan,  now  shewed  cause,  on  an  affi- 
dayit,  stating,  that  the  defendant  had  been  admitted  ap 
attorney  of  this  Court,  in  the  year  1820;  that  he  took  out 
his  certificate  for  the  year  1824,  on  the  2d  oiJume,  in 
that  year,  which,  according  to  the  statute  37  Geo.  3,  c.  90, 
would  expire  on  the  1st  November,  following;  and  that, 
owing  to  a  mistake  of  his  agent  in  Town,  it  had  been  en- 
rolled in  the  Court  of  King's  Bench,  instead  of  this  Court. 
The  learned  Serjeant  relied  on  the  case  of  Prior  v. 
Moore  (a),  where  it  was  held,  that  an  attorney  may  sue  by 
attachment  of  privilege,  although  his  certificate  have  ex- 
pired and  have  not  been  renewed,  if  it  be  within  a  year 
fit)m  the  expiration  of  his  last  certificate;  and  here,  as 
the  defendant  had  taken  out  his  certificate  for  1884^  the 
only  distinction  between  this  case  and  that  of  Prtorv. 
Moore  is,  that,  in  the  latter,  the  attorney  was  plaintiff^ 
and  here,  the  party  sued:  but  in  either  case,  he  is  clearly 
entitled  to  his  privilege;  which  continues  for  a  year  from 
the  time  of  the  expiration  of  his  certificate. 

Lord  Chief  Justice  Bsst. — ^It  appears  that  the  defend- 
ant's last  certificate  expired  on  the  Ist  November,  1824,  and 
he  was  arrested  at  the  suit  of  the  plaintiff,  on  process  is- 
sued out  of  the  Guildhall  Court  at  Norwich,  on  the  26th 
February  last,  when  be  was  not  a  certificated  attorney. 
Besides,  he  has  not  taken  out  a  certificate  for  the  present 

(«)  2  Mao.  &  Selw.  G05. 
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year;  and  that  foT  die  year  18S49  Was,  through  the  mistake 
of  his  agettti  entered  in  the  certificate  book  of  the  Court 
of  King*^  Bench,  instead  of  this  Court  The  statute  tft 
Oeo.  8,  c.  9O9  8.  27|  requires  every  certificate,  to  be  oV 
tained  by  virtue  of  that  act,  to  be  entered  in  one  of  the 
Courts,  in  which  the  person  described  therein  shall  be  ad* 
mitted  and  enrolled,  with  the  respective  officer  or  officers 
of  the  said  Court,  within  the  time  prescribed  by  the  sta- 
tute 25  Oeo.  3,  t.  80.  The  plaintiff,  therefore,  not  finding 
the  defendant's  certificate  entered  in  this  Court,  where  it 
ought  to  have  been  enrolled,  was  induced  to  believe  that 
he  was  not  an  attorney.  If  it  had  been  enroHed  here,  aa  it 
oughts  the  plaintiff  would  no  doubt  have  acted  differently; 
•but  as  the  d^endant  must  be  responsibte  for  the  acts  of 
his  agent)  and  as  it  is  not  denied  that  a  debt  is  due  ftom 
•him  to  the  plaintiff,  we  cannot  assist  him.  At  aD  events, 
he  should  not  have  tidcen  the  objection,  or  pleaded  his  pri- 
vilege, tmtil  he  had  ascertained  that  be  was  fiiHy  juatEfted 
-te  BO  doing. 


The  rest  of  the  Court  concurring — 


Rule  absolute. 


April  So'ih. 


Mary  Dowse,  Widow,  v.Coxe  and  Another. 

^iHIS  was  an  action  of  assumpsii.    The  first  count  of 

the  declaration  stated;  That  whereas,  before  the  making 


The  plaintiff 
declared  in  of- 
WMpd/ that  cer- 
tain difference! 

had  arisen,  and  a  certain  suit  was  penditig'in  Ckaacery,  in  iHtich  the  jAaintiff,  and  dW^rt^ber  per^ 
9oat,  including  infanta,  were  platntifft,  andP.JT.,  T.S.,  since  deceased,  and  /.A.,  defendanto; 
and  that  it  was  ordered  by  the  Vice  Chancellor,  with  the  consent  of  the  attomies  of  the  pattlet  ia  the 
suit,  that  the  several  matters  inKinestion  in  the  swt,  and  all  disputes -and  differences  then  aHhsist- 
ing  between  certain  of  the  plaintiffs,  and  P.  K.  knd  7.  jB.,  since  deceased  (being  certain  of  the  dc- 
fendanu),  should  be  referred  to  the  arbitrament  of  IT.  (X,  who  was  to  be  at  Kberty  tMaaket>iieor  moie 
award  or  awards  as  he  should  thinlc  fi^  and  that  in  case  either  of  the  pardes  should  happen  to  die 
before  the  making  of  the  award,  llb^  refetirncc>»ai  not  to  «btfte,  but  tbe  executors  and  adminlt- 
trators  of  the  parties  so  dying,  were  to  be  considered  and  tidcen  as  ^arlTes  la  the  ordei,  le  KkeweB 
ner  as  their  tettitor  or  intestate ;  that  before  the  malung  of  tbe  award  T.  B,  died ;  and  the^arbi- 
trator  afterwards,  awarded  that  the  defendants,  executors  of  7*.  A,  sboaU,  on,  Ztc  pby  Ilie  ]ilain- 
tiff  2S5/.  out  of  r.  B.*i  assets;  by  reason  of  which,  the  defendants,  as  executors,  became  liable  to 
pay,  and,  being  se-liable,  iJ^exstutonat^tforetaid  promised  to  pay) -^Held,  on  special  demnittr* 
that  the  aetion  was  well  brought  against  the  executors;  and  that  the  declaration  was  sulBdent; — el- 
though  it  was  oljected,  Jbrst,  that  the  promise  alleged  to  have  been  made  by  the  defendants  was  n 
personal  promise,  and  for  which  no  consideration  wak  staled  {  s^eoe^/y,  that  a  sufficient  authority  to 
refer  was  not  shewn,  as  it  was  made  by  the  consent  of  the  attomies  of  the  parties,  some  of  wImbi 
were  inCsnts,  who  could  not  appoint  an  attorney;  and  huUji,  that  the  authority  to  refer tHid  f«-> 
vokedbythedeathofr.jB. 
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of  Ike  promue  and  undertaking  of  the  defendants,  as  there-  «^i^^ 
inafter  next  mentioned,  certain  differences  had  arisen,  and 
a  certain  suit  was  then  depending  in  the  High  Court  of 
Chancery 9  m  which  the  plaintiff,  Marff  Dowse,  widow, 
and  divers  other  peisons,  including  infants,  by  their  next 
friend,  were  phdntiffs,  and  Peier  King,  Ukamas  BiddeU, 
(«nce  deceased),  and  JoJmReay,  defendants; — and  where- 
as, hy  an  order  of  the  Right  Honorable  Sit  John  Iteaeh, 
Kiu^,  Vke  Chanodlor  of  Englamd,  hearing  date  the  14th 
Jme,  lASS,  it  was,  amongst  other  things,  ordered,  with  the 
eouemi  of  the  attormes  of  the  parties  in  the  said  suit,  diat 
the  seyeral  matters  in  question  in  the  said  suit,  and  all 
disputes  and  diflferenees  then  subsisting  between  the  said 
plaintiff,  Mary  Dowse,  John  Ughtfoot  Wilkinson,  and 
ifary  his  wife,  WiBiam  Jones,  and  EUnabeth  his  wife, 
snd  James  May,  and  Sasaanah  his  wife,  (being  eertain  of 
the  plaintiffs},  and  Peter  King  and  Thomas  BiddeU,  since 
deceased,  (being  certain  of  the  defendants),  should  be  re- 
feijed  to  the  award,  arbxtrament,  and  final  determina- 
tion of  WiJJi&m  Cooke,  of  lAncolds  Inn,  Esq.,  who  was 
to  he  at  liberty  to  mlDke  one  or  more  award  or  awards, 
of  and  concerning  lite  matters  thereby  referred  to  him, 
as  he  should  think  fit,  so  as  such  award  or  awards  should 
be  made  in  writing,  under  the  hand  and  seal  of  Ae 
said  William  Cooke,  ready  to  be  delivered  to  the  said 
parties,  or  to  such  of  them  as  should  require  the  saaie, 
on  or  before  the  S8d  June  then  next,  or  on  or  before 
sueh  ulterior  day  or  days  as  the  said  William  Cooke 
should  ftom  time  to  time  appoint,  in  writing,  by  indorse- 
ment Upton  the  said  order;  and  in  case  either  of  the  said 
parties  shouM  kappen  to  die  brfore  the  making  cf  the  fi- 
nal amufd  under  the  said  reference,  the  said  r^er^nee 
was  ^ot  to  abate,  hut  fbe  executons  and  administrators  of 
the  parties  so  dyipg,  were  to  be  considdredrand  taken  as 
patties  ^0  the  said  ordter,  in  Hke  manner  as  their  testator  or 
interstate.  Tb^ pbiiotiff  Ihenaverred,  that  aAenraads,  and 
^bei^  the  making  of  the  awatdiof  Ihe  saSd  WiUiam  Cooke, 
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1825-  thereinafter  mentioned,  to  wit,  on,  &€.,  the  said  T%&mas 
BiddeU  died,  to  wit,  at,T&c.,  and  that  the  said  IFittiam 
CooJce^  afterwards,  and  during  the  time  for  making  his 
award,  to  wit,  on,  &c.,  at,  &c«,  made  his  certain  award  in 
writing,  under  the  hand  and  seal  of  him  the  said  fFittiam 
Cooke,  between  the  parties  aforesaid,  of  and  concerning 
the  said  differences,  and  thereby  then  and  there,  amongst 
other  things,  awarded  that  the  said  defendants,  as  execu- 
tor and  executrix  of  the  said  Thomas  BiddeU,  deceased, 
should,  out  of  the  assets  of  the  said  T^nnas  BiddeU,  on 
theSTth  of  July  then  next,  pay  to  the  phiintiff  the  sum  of 
2251*  f  of  which  award  of  the  said  WtUiam  Cooke,  the  said 
defendants,  as  executor  and  executrix  as  aforesaid,  after^ 
wards,  to  wit,  on,  &c.,  had  notice,  to  wit,  at,  &c«,  by  rea* 
Bonof  which  said  premises  the  said  defendants,  as  execu- 
tor and  executrix,  as  aforesaid,  became  liable  to  pay  to  the 
plaintiff  the  said  sum  of  2251.,  according  to  the  tenor  and 
effect  of  the  said  award;  and  being  so  liable,  tiiiey,  the 
said  defendants,  executor  and  executrix  as  aforesaid,  to 
wit,  on,  &c.,  at,  &c.,  in  consideration  thereof,  undertook, 
and  then  and  there  faithfully  promised  the  plaintiff  to  pay 
to  her  the  said  sum  o{225L,  at  the  time  and  in  manner  as 
in  the  said  award  was  directed ;  and  the  plaintiff  in  fact  said, 
that,  although  the  said  defendants,  executor  and  execu- 
trix as  aforesaid,  were  afterwards,  to  wit,  on,  &c.,  request- 
ed to  pay  the  said  sum  of  2251.  to  the  plaintiff,  according 
to  the  tenor  of  the  said  award;  yet  that  the  said  defend- 
ants, executor  and  executrix  as  aforesaid,  not  regarding 
their  said  promise  and  undertaking  so  by  them,  in  manner 
and  form  aforesaid,  made,  but  intending  to  injure  the  plain- 
tiffin  this  behalf,  did  not,  nor  would,  when  so  requested  aa 
aforesaid,  nor  at  any  time  before  or  since,  pay  the  said  sum 
of  225L,  or  any  part  thereof,  to  the  said  plaintiff,  but 
wholly  neglected  and  refused  so  to  do. 

To  this  count  the  defendants  demurred  specially,  assign- 
ing, for  causes;  that  it  was  not  stated,  nor  did  it  appear,  in 
the  said  counts,  that  the  defendants,  before  the  making  of 
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the  award,  had  any  notice  of  the  said  supposed  submission,  ^1^^ 
or  were  parties  thereto*  or  .were  summoned  to  appear  be- 
fore the  ssid  arbitrator*  or  had  any  notice  of  the  said  sup- 
posed submission;  and  also,  for  that  it  was  stated*  in  and 
by  the  said  count*  that  the  defendants  personally  under- 
took to  pay  the  said  sum  of  money  therein  mentioned^ 
whereas  no  liability  or  other  consideration  was  stated  to 
support  such  a  promise;  and  also*  for  that  it  was  not  al- 
lied* nor  did  it  appear*  in  or  by  the  said  count*  that 
die  said  defendants  had*  at  any  time*  any  assets  of  the  said 
nomas  Biddett,  deceased*  out  of  which  they  could  have 
paid  the  said  sum -of  money  in  the  said  count  mentioned^ 
or  any  part  thereof;  and  also  for  that  the  said  count  was* 
in  other  respects*  uncertain,  informal*  and  insufficient*  &c« 
The  cause  now  came  on  for  argument,  when.^ 

Mr.  Serjeant  Wilde,  in  support  of  the  demurrer. — 
The  second  count  is  bad*  and  cannot  be  supported, 
on  three  grounds: — First ,  the  promise  alleged  to  have 
been  made  by  the  defendants  is  without  a  considera- 
tion, as  it  is  averred  to  have  been  made  by  them  person- 
ally, and  not  as  executor  and  executrix;  and  although  it 
be  alleged  that  they  undertook  to  pay  the  plaintiff  the  sum 
awavded  at  the  time*  and  in  manner  as  directed  by  the 
award*  yet  that  is  a  mere  personal  obligation*  which  has  no 
reference  to  their  testator's  affairs ;  and  a  judgment  entered 
up  on  this  count  would  bind,  them  persbnally*  and  not 
make  them  merely  chargeable  out  of  the  assets  of  their  tes^ 
tator.  .  In  HenshaU  v.  Roberts  (a)*  it  was  held*  that  a  count 
upon  an  account  stated  with  the  plaintiff's  executrix,  &c«* 
(not  saying  as  executrix,  &c.)  cannot  be  joined  with  coimts 
on  promises  to  the  testator;  for  it  is  no  allegation  that  the 
promises  were  made  to  the  plaintiff  in  their  representative 
capacity.  And  in  Brigden  v.  Partes  {b),  where  the  three 
first  counts  of  a  declaration   in  assumpsit  against  exe- 

(  «)  5BaM,  150.  (hi)  2  Bot.  &  Pul.  424. 


975 


'» 


ftJO  GASfiS  m  BA8TE&  TSRK^ 

J82^  ciitcm  Stated  promises  made  by  the  testator,  and  thd 
fourth  was  for  money  had  and  received  by  the  defendantsi 
a$  such  exeeutors  as  aforesaid,  stating  a  promise  to  pay, 
Ir^  them)  eweeutats  as  aforesaid;  and  die  last  count  was  on 
an  account  stated  by  the  defendants^  executors  as  aforesaid^ 
stating  the  promise  to  pay  in  the  same  manner; — it  was  held 
bad  on  general  demurrer.  In  diat  case,  the  executors  were 
considered  liable  in  their  own  right;  and  here,  althou^  the 
arbitrator  has  awarded  the  defendants  to  pay  out  of  the  as** 
sets  of  theur  testator^  yet  it  does  not  appear  that  they  had  any 
ilssetSy  whichis  oneof  the  grounds  of  the  demurrer.  JxtBam^ 
Y.  Hughes  (a),  it  was  held,  that  a  promise  by  an  executor, 
although  in  writing,  did  not  render  him  personally  lidde, 
unless  there  were  a  sufficient  consideration.  In  Barry  y. 
Bush  (6)9  the  defendant  bound  himself,  as  admimisiraiar,  to 
abide  an  award ;  and  his  entering  into  the  bond  was  consid- 
ered to  amount  to  an  admission  of  assets.  Sb  in  fPorth' 
ingioH  y.  Barlots{€),  the  administratrix  submitted  to  the 
award ;  and  Lord  Kenyon  said,  that  *'  as  (be  arbitrator  has 
awwded  the  defendant  to  pay  the  amount  of  the  plaintiff'a*' 
demand,  it  is  equivalent  to  determining  as  between  these 
parties,  that  the  adminbtratrix  had  assets  to  pay  this  debt.'* 
Here,  however,  Uie  arbitrator  expressly  ordered  thedefendr* 
ants  to  pay  the  plaintiff  agiven  sum,  onaparticulardaytOtttef 
the  assets  of  Biddell;  and  the  declaration  does  not  state,  nor 
is  there  any  averment  to  shew,  that  they  had  assets  so  to  do. 

Secondly ,  it  is  stated  that  the  order  of  reference  was 
made  by  the  consent  of  the  attomj^s  of  the  parties  in  the 
suit,  and  is  not  confined  to  the  several  matters  in  ques« 
tion  in  the  suit,  but  is  a  reference  of  all  disputes  and 
dififerences  then  subsisting  between  certain  of  &e  pkin^* 
tifi  and  certain  of  the  defendants,  and  does. not  extend 
to  the  whole;  at  all  events  the  attomies  could  not  have 
any  authority  to  submit  matters  out  of  the  suit,  oyer 
which  they  had  no  control.      The  defendants,    there* 

(«)7TermBep.360,m    (fr;  1  Term  Rep.  691.    (c)  r^Teim  Rq^463. 
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for^y  as  executon  of  one  of  the  parties,  oannot  be  bound. 

by  the  award ;  for  as  the  suit  waa  between  several  persons, 

some  particular  parties  could  not  be  selectedj  and  the        ^oxb* 

others  omitted  or  rejected.    In  AikeUtme  r.  Moime(fl), 

it  waa  heUj  that  a  submission  of  all  matters  in  difference, 

imported  aU  matters  which  either  party  bad»  jointly  or  se* 

▼erally,  against  each  other.    And,  hare>  the  infimts  could 

]|Qt  appoint  an  attorney;  and  supposing  their  interests  to 

be  omitted,  the  award  only  operates  on  part  of  the  matters 

referred,  and,  consequently,  is  altogether  void. 

2Ur«%,  by  the  death  of  I%ama$  Biddett,  the  submission 
waa  necessarily  reToked.  Even  marriage  is  a  virtual  re- 
vocation of  a  submission.  An  agreement  by  a  testator 
cannot  bind  his  executor  to  a  reference :  and  here  the  de- 
fimdants  have  been  directed  by  die  arbitrator,  to  pay  out 
of  the  assets  of  the  deceased,  which  could  not  be  made 
the  Bubjeet  of  a  reference  during  lus  lifetime;  fmd  if  it 
could  be  deemed  binding,  they  might  be  liable  to  an  un« 
limited  ext^it ;  and  they  were  further  directed  to  pay  on  a 
given  day,  although  it  might  have  been  impossible  for 
them  to  ascertain  or  collect  such  assets.  At  comrnon  Uw, 
the  dealh  of  a  party,  at  any  timie  before  final  judgment, 
would  have  abated  the  suit,  but  the  statute  17  Cor.  S,  e.  8, 
makes  a  provision  for  such  a  case,  between  verdict  and 
judgment.  In  Vynhr^$  case  (6),  it  was  deteraiiined  that  n 
man  cannot,  by  Us  act,  make  an  authority,  power,  or  war- 
rant, not  countwnapdabls,  which  is,  by  the  law,  and  of 
its  own  nature,  countermandable;  i^,  if  a  person  submit  to 
an  arbitration,  after  it  was  made  by  express  words  irre- 
vocable, yet  it  may  be  revoked.  So  here,  the  authority  of 
the  arbitrator  was  Umited  to  the  lives  of  the  parties  sub- 
H^tlmg  to  avbitcatien^  and  cannot  bind  their  executors.  In 
€Xt^hmm  v.  Higkam{v),  where  a  cause  was  refiprred  to 
arUkration,  under  an  OTder  of  a  Judge  at  Nisi  Priug,  by 
the  consent  of  the  parties,  one  of  whom  revoked  hb  sub* 

<a)  C«a.  Rep.  647*        {h)  8  Rep.  82  s.  (c)  7  B.  Moor^  403. 
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mission  before  the  award  was  published ;  notwithstanding 
which,  the  arbitrator  afterwards  made  his  award;  the 
Court  set  it  aside.  So  a  letter  of  attorney,  to  deliver  livery 
df  seisin,  after  the  death  of  the  feoffor,  is  void  (o).  The 
submission,  here,  could  not  operate  beyond  the  life-time  of 
BiddeU^  the  testator;  and  as  the  award  was  not  made  un- 
til after  his  death,  it  is  altogether  void. 

Lastly,  this  action  being  founded  on  an  award  made  un- 
der an  order  of  the  Vice  Chancellor,  cannot  be  maintained. 
In  Emerson  v.  LasTdey  (b),  it  was  held,  that  no  action  will 
lie  in  this  Court,  to  recover  costs  ordered  to  be  paid  by  a 
rule  of  an  inferior  court,  in  the  course  of  a  suit  there,  not- 
withstanding the  defendant's  not  being  liable  to  an  attach- 
ment of  the  inferior  court,  by  being  resident  out  of  its  ju- 
risdiction. And  although  in  Smith  v.  Whattey  (c),  it  was 
held,  that  an  agreement  between  parties  to  a  Chancery  aait, 
binding  themselves,  their  executors,  and  adnnnistratotrs, 
under  an  order  of  the  Court,  and  acted  upon  as  such, 
might  be  ground  of.  an  assumpsit  at  law ;  and  although 
the  Court  so  decided,  the  defendants  having,  by  the  terms 
of  their  agreement,  raised  a  sufficient  consideration  for 
an  assumpsit  against  themselves;  yet  they  said,  that  the 
geberal  rule  was  clear,  that  the  mere  order  of  another 
Court  was  not  a  good  ground  of  action:  and  the  case 
of  Catpenier  v.  Thornton  (d)  is  d^isive  to  shew,  that  an 
action  at  law  cannot  be  maintained  on  a  decree  of  a  Court 
of  equity,  for  a  specific  sum  of  money,  founded  on  a  mere 
equitable  consideration. 

.  Mr.  Serjeant  Toddy,  for  the  plaintiff. — As  to  the  jfSr^ 
objection,  whether  the  promise  alleged  to  have  been  made 
by  the  defendants  is  a  personal  promise,  and  not  made  in 
their  representative  character,  the  case  of  Powell  v.  Gro- 
ham  (e)i  is  decisive,  to  shew  that  it  was  made  by  them  in 

ia)  Bac  Abr.  tit.  "  Authority/'         (c)  2  Boa.  &  PaL  482. 

E. ;  Co.  Lit.  52  (b).  (</)  3  Barn.  &  Aid.  62. 

(6)  2  H.  Blac.  9iB.  («)  1  B.  Moore.  305. 
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their  latter  character  only;  and  Lord  Chief  Justice  Gibbs  ^^85*^ 
there  drew  the  distinction^  that  where  an  executor  is  charg- 
ed either  for  money  had  and  received  by  hinti  money  lent 
to  him,  or  on  an  account  stated  of  money  due  froni  hiita 
personally,  he  is  personally  liablei  but  an  account  stated 
with  an  executor,  as  such,  of  money  due  from  the  testator, 
makes  him  liable  in  his  representative  character  only. 

[The  learned  Serjeant  was  proceeding  with  his  argu- 
ment, when  he  was  stopped  by  the  Court,  who  said,  that 
tliey  entertained  no  doubt  whatever  on  this  point] 

Secondly,  with  respect  to  the  authority  to  make  the 
submission,  it  must  be  considered  that  it  was  founded  on  a 
proceeding  in  a  Court  of  equity,  and  not  of  common  law. 
The  parties  to  the  suit,  by  the  consent  of  their  respective 
atlormes,  sulmiitted  the  several  matters  in'  question  in 
the  suiti  and  all  disputes  and  difiinneBces  then  subsisting 
between  them,  to  arbitration.  It  does  not  appear  that 
they  were  mercJly  the  attomies  in  the  suit^  they  might 
have  been  the  general  attomies  or  agents  of  the' par- 
ties; and  if  the  defendants  had  disputed  their  aut^rity 
to  consent,  ibej  should  have  taken  issue  on  that  fact  $  and 
a  subsequent  adoption  is  sufficient  to  confirm  a  particular 
authority.  In  Fibner  v.  Delver  (a),  the  Court  refused  to 
set  aMe  an  order  of  reference,  which  had  been  made  with 
the  consent  of  counsel  and  attorney,  although  one  of  the 
parties,  by  affidavit,  expressly  denied  his  attorney's  au- 
thority to  refer.  And  Banjill  v.  Leigh  (6)  is  an  author- 
ity to  shew,  that  a  person  acting  as  an  attorney,  and  duly 
empowered  so  to  do,  may  submit  matters  in  difference  be- 
tween his  principals  and  third  persons  to  arbitration;  and 
that  all  their  rights  and  interests  may  be  conferred  on  him 
as  such;  and  although  some  of  the  parties  here  are  in- 
fants, yet  as  the  proceedings  were  in  Chancery,  it  must  be 
presumed  that  due  regard  was  paid  to  their  interests  by 

(«)  3  Taunt.  48(>.  (*)  8  Term  Rep.  671. 
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jm^  dMtCoort.  InCbwysV  JD^#<(a),  ttis  saiatbataiiui^ 
fiuit  cannot  aubmit;  but  yet  if  he  join  in  a  aufamiaaiony  it 
woidd  Moder  tbe  «waid  Toidable  only,  and  not  altogether 
TOid:  and  in  Bomjfer  ▼•  Blorkmdge(jk\  which  ma  an  ao* 
tiononajointoUigationy  against  a  father  and  son;  itwaa 
signed  that  a  aiibniisaion  by  an  infiwt  was  void,  and  that 
consequently  the  bond  waa  void;  but  Ae  Court  gave  no 
opinion  en  duit  point;  but  held,  that  the  frther'a  aufamb- 
irion  fov  himsdf  waa  good,  although  his  aon  were  a  par^; 
and  that  the  arbitrators  m^ht  ipake  their  award  between 
tbe  Cither  and  the  phuntiff  only,  ib  J^aconV  Abridg- 
wtmi  (e),  k  is  said,  that  in  debt  on  an  award,  the  plaintiff 
lieed  not  set  ItHrth  more  than  nudges  6x  him.  Here,  too, 
tbe  arUtratOTj  by  the  terms  of  the  order,  was  empowerod 
lo  make  one  or  more  award  or  awards;  and  in  BoIUm 
AirUUgment  (d),  it  is  laid  down,  thatif  ^.  and  jB.  of  the 
one  part,  and  C  of  tbe -other,  submit  themsehres  to  the 
awasd  of  /•  £,  of  all  matters  between  them;  J.  S.  may 
make  mi  award  of  my  matter  betwe^i  A*  only  and  d, 
thott|^  A  haih  nothing  to  do  therewith,  for  the  submia* 
saon  shall  be  taken  distributively.  And  although  in  Aicon 
¥•  Dmbmrry  (e),  it  waa  held,  that  asubmission  by  A.^  m  at> 
tomqr  f<«  B.^  conoeming  accounts  between  B^  and  C, 
was  good  to  bind  A*  but  not  B^ ;  yet  there  tbe  award  was 
bad  for  want  of  reciprocity ;  and  in  Braum  y«  MervettU  (/), 
it  seems  that  a  submission  by  anagentwas  geodi.as.  there^ 
the  order  of  reference  was  between  J.  J9.  in  die  name,  end 
fw  tbe  behalf  of  one  W.M^  of  the  one  part,  and^.  Ar.,exe^ 
cutor  of  A.  O.  of  the  other. .  If  so,  ^/aniari^  the  artoraiea 
of  the  parties  may  consent  to  refers  andif  aprjeitf^^ifija 
fiudioiity  be  shewn,  it  is  of  itself  sufficient. 

7Mri%,  the  death  of  7%0MM  iSidcletf,  the  testator,  did 


(«)  Tit.  •*  Arbitrament,"  D  2.  (rf)  Vol.  1, 246, 1.  20. 

(*)  3  Ler.  1?.  x  (0  1  Saik.  70. 

(«)  TkL  "^  ArbitBsmtnt,"  O.  (/)  Dyer,  216  (a). 
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Ho*  nwoitariljr  dpemte  as  •  revoeatioaof  the  rabnunicxit      >Ji^^ 

h  10  quite  cImTi  that  e  tettatot  nay  bisd  hia  eooecatom 

And  ahiioQgh  id  Ce^^p^r  t.  Johuon  {a),  it  waa  heUi  that 

titf  nAoiily  of  ap  arUhntor  ia  detenaioed  bj  the  death 

of  eidier  pactjr  befoie  the  awaidi  yet  Lord  Chief  Jiiadof 

MbcM  dieie  ohienred»  that  it  alight  be  Tory  pn»per»  in 

orden  idHui  Prim,  m  tktoxe,  to  inaert  a  cfauiae  to  obvir 

ate  Ae  incoiiveeieiieea  ariring  ftom  the  death  of  tither 

pattj^  before  the  making  of  the  award.    And  in  the  kte 

caae  of  Tj^t.  Jobc^  (i),  wheie,  by  aa  order  of  referenoB^ 

an  award  waa  to  he  deKveMd  to  the  partteat  or  if  they  or 

either  oithma  were  dead  before  tibe  making  of  the  awards 

to  their  reapeettre  {MnsQMl  repreaentati?ea,  op  or  befere 

agrreoday,  with  liberty  to  the  arbitrator  to enbufge  the 

tine  for  making  hia  award;  and  the  phuiitiff  dkd  befor? 

the  tcward  was  made;  and  after  hia  death  the  erUtiiafeor 

enlarged  the  time  for  makmg  the  award:-— It  wna  heldt 

tfiat  an  award  made  wilhin  the  enkrged  time  Waa  goods 

and  that  aa  action  would  lie  against  the  ^cecutors»  en  the 

undertaking  of  tfienr  testator  to  perfoim  the  award. 

LmMfyy  TUs  acdonianot  founded  on  on  ordmr  of  Court, 
but  on  an  agreeoMnt  arising  out  of  that<»der;  andifaot 
the  cases  of  Bmersom  ▼•  LaMey,  and  SmUh  ▼•  WktMeff, 
do  not  apply. 

1&.  Seijeant  XTUbfem  reply ^The  Objection,  that  it 

does  not  appear  on  the  face  of  the  dedaxatioa,  that  the 
lefcrence  to  the  arbitrator  was  made  by  competent  authori- 
ty, hea  not  been  answered;  as  it  is  merd^  stated*  that  it 
was  done  by  the  consent  of  ^  attomies.of  the  parties  to 
Aeeuit;  and  although  it  has  been  said»  that  they  mi^ 
have  been  dM  general  att^mies  or  agents  of  the  parties  in 
the  eausoi  yet  snch  consent  must  be  confined  to  die  order 
issued  by  the  Vice  Chancellor;  and  aldiough,  tecbnicaHy 
^ipeahing,  there  eve  no  attoniies  m  the  Court  of  CAaaeefy» 
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yet,  in  common  parlance/  solicitors  practising  there  must 
be  considered  as  such;  and  it  must  be  inferred  in  this  case, 
that  they  were  merely  the  attomies  of  the  parties  to  the 
suit,  as  it  is  not  stated  that  they  had  any  special  authority 
to  act  out  of  it^  or  extend  their  power  beyond  the  matters 
in  question  in  the  suit  then  pending,  and  the  order  only 
can  be  referred  to,  to  shew  the  nature,  of  the  authority. '  If 
such  consent  had  been  given  by  agents,  it  would  be  neces* 
sary  to  aver  that  they  were  duly  authorised  in  that  behalf; 
and  although  it  may  not  be  requisite  to  shew  the  exact 
terms  of  authority,  yet  some  authority  must  appear.  .  The 
case  oiBanfiU  v.  Leigh  is  distinguishable,  as  there  the 
authority  of  the  attorney  was  not  only  shewn,  but  it  also 
appeared  that  he  was  equitably  entitled  to  the  sum  awarded ; 
and  he  boi^nd  himiself  to  perform  the  award.  Here,  how- 
ever, there  is  no  averment  that  the  parties  consented  by 
their  attomies,  but  only  that  the  latter  consented ;  and  if  so> 
their  authority  should  have  been  shewn.  At  all  events, 
they  could  not  be  authorised  to  consent  for  parties  who  were 
infants  or  married  women,  for  these  could  not  appofait  an  at- 
torney! And  in  Cavendish  v.  Cavendish  (a).  Lord  Chancel- 
lor Nottingham  declared,  that  he  never  would  decree  the 
performance  of  an  award,  which  should  bind  an  infant;  and 
the  Court  refused  to  bind  an  adult,  where  the  interest  of 
an  infant  was  concerned :  and  the  same  principle  was  laid 
down  in  Evans  v.  Cogan  (6),  where  an  arbitrator  awarded 
that  a  mother  should  procure  her  daughters,  who  were 
married,  to  convey  a  housej  and  one  of  the  daughters  was 
dead,  leaving  an  infant  heir,  it  was  held^  that  they  were  not 
bound ;  and  Lord  Chancellor  King  there  said,  *'  there  be- 
ing an  .infant  heir  of  the  deceased  daughteri  I  do  not  see 
bow  the .  answers  of  the  married  daughters  can  bind  them- 
selves, as  to  their  inheritance,  much  less  their  husbands; 
and  it  is  impossible  to  bind  the  infant  heir.^'  Here,  too,  not 
only  all  the  matters  in  the  suit  were  referred,  but  all  dia« 

(a>  2  ChsB.  Caa.  279.  (b)  2  Peere  Wms.  460. 
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putes  and  differences  subdsdi^g  between  certain  of  the 
plaintiffs  and  certain  of  the  defendants ;  and  the  arbitrator 
has  confined  his  award  to  the  payn>tot  of  d  certain  sum 
firom  the  defendants  to  the  plaintiff  And  in  Mitchell  t. 
Staoelejff  where  there  was  a  reference  of  all  matters  in 
difference  between  the  pariieSi  and  the  award  was'sil^it 
as  to  one;  Lord  Ellenborough  said  (a)»  ''  the  arbitrators 
were  called  upon  to  act  on  a  matter  in  controversyi 
and  have  not  acted.  The  award,  therefore,  is  not  only  not 
finals  but  there  is  no  award  at  all  respecting  one  of  the 
matters  in  difference  referred,  which  it  is  stated  to  have 
been  notified  to  the  arbitrators.  It  was  a  condition  of 
the  submission,  that  they  were  to  award  upbn  aU  mat- 
ters in  difference  between  the  parties***  Besides,  the  order 
to  refer  was  void,  as  it  was  founded  on  the  consent  of  the 
attomies  of  the  parties  in  the  suit,  some  of  whom  were  in- 
&nts;  and  the  suit  cannot  be  put  an  end  to  or  determined  , 
without  the  authority  of  all  the  parties;  and  in  Antram  v. 
C&aje(6),  where  an  award  was  offered  in  evidence,  it  was 
held,  that  the  execution  of  the  submission  deed,  by  all  the 
parties,  must  be  proved;  on  the  principle,  that  there  must 
be  the  accession  of  all  to  the  common  agreement  of  all, 
which  is  the  consideration  to  each,  for  entering  into  the 
agreement  The  case  of  Fihner  v.  Delver,  does  not  ap- 
ply, as  there  the  cause  only  was  referred,  and  the  arbitra- 
tor had  taken  no  steps  to  adjust  the  matter^  expressly  ap- 
poin^g  a  future  day  for  a  meeting. 

As  to  the  revocation  of  the  arbitrator's  authority,  al- 
though a  testator  may  bind  his  estate  and  executors  to 
pay  any  sum  he  owed,  and  they  would  be  liable  if  they  did 
not,  as  for  a  breach  of  contract;  yet.be  could  not  bin^ 
them  to  submit  to  an  arbitration.  If  the  testator  himself  had 
covenanted  not  to  revoke,  he  might  afterwards  have  done  so 
by  deed.  So,  there  may  be  a  revocation  of  an  authority  hy 
operation  of  law,  and  no  contract  can  prevent  it.    Here, 

(d)  16  East,  €S.  (b)  15  East  »  209. 
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there  wm  ro  espMst  or  implied  coiitraet  by  the  teetator 
not  to  revoke,  and  it  i«  quite  dear  that  the  suit  in  eqfuity 
iabated  by  his  death.  In  T^  v.  Jones  {a),  the  order  of 
«efimnoe  preivided  in  express  terms  agmnst  the  death  of 
thepartiesi  as,  if  either  of  them  died  before  the  avrard,  the 
awurd  was  to  be  deliftered  to  tfieir  personal  representaK 
tives.  At  aU  events,  ike  pkmtiff  should  have  averred 
that  the  defendants  had  assets.  They  were  no  parties  to 
die  refierence,  and  a  aubmission  by  an  executor  or  ad- 
mnustrator,  is  not  of  itself  an  adnussion  of  assets.  liosify, 
iins  action  cannot  be  maintained,  as  it  is  founded  on  Che 
»o»-oompltance  with  an  order  of  a  Court  of  equity.  Tliart 
is  ks  Teal  feundation,  and  on  which  the  defendants*  liabili- 
ty to  pay  Ihe  plaintiff  can  alone  attach;  and  it  does  not  ap- 
pear, on  die  face  of  the  declaration,  whedier  the  phuntiflrs 
-ciaim  were  Ibunded  on  a  legal  or  equitable  demand. 

.  Lord  Chief  Justice  BBST.—The  first  objeetkn  tiiaC  has 
been  nmde  to  thb  deokuvtion  is,  that  the  pronuse  is  a  mere 
f>er8onal  pronSse  by  the  executor  and  executrix,  for  which 
tiiexe  is  no  consideration.  That  is  not  so  s  for  the  pro- 
mise is  made  by  the  defendants  4$s  executor  and  executrix; 
and  is,  consequently,  not  a  promise  to  pay  out  of  their  own 
personal  property,  but  out  of  the  fimds  or  assets  of  their 
testator,  and  which  might  come  to  them  in  their  repreeen- 
<tative  capacity.  If  we  were  to  look  at  particular  words 
only,  viz.  **  executor  and  executrix,*'  we  nn^^t  eon- 
Mder  this  case  to  faffl  within  that  of  HenshaU  v.  Roberts, 
flsid  other  decisions  in  the  Court  of  Kmg^s  Bench,  with 
whidi  I  perfecdy  agree,  and  which  hsfve  laid  down,  that  a 
-promise  by  executoia,  without  stating  it  to  be  made  oa  ex- 
.eontora,  is  a  personal  engagement  Here,  however,  <ea 
looking  at  the  whole  declaration,  there  can  be  'no  doubt, 
but  tSiat  the  promise  sufficiently  appears  to  have  been 
.made  by  the  4lefendaiits,  a§  executor  and -executrix,  and 
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not  penonafly.  The  declaration  recites,  that  a  suit  waa  vl^^ 
pending  in  Ckaneery^  and  thatj  by  an  order  of  the  Viee 
€!ianceHor»  it  was  dire<ited,  that  the  several  natters  in 
questicMi  in  Ae  suit,  «ad  lA  disputes  and  differeiioes  thett 
inihsiating  between  certain  ptfHes,  should  be  referred  lo  nst^ 
iMtratioB.  That  the  arbitrator,  by  his  award,  ordered  theit 
the  defendants,  as  executor  and  executrix  of  7%omatf  JSM^ 
deUt  (one  of  the  parties),  should,  out  of  the  assets  of  their 
testator,  on  a  certain  day,  pay  a  certain  sum  to  the  plain* 
tiff!  The  declaration  then  states,  that  the  defendants,  at 
exeeotor  and  executrix,  had  notice  of  the  award;  and 
that  ihey,  by  reason  thereof,  became  KalSle,  as  executor 
and  executrix,  to  pay  that  sum  to  die  plaintiff,  according 
to  the  tenor  of  the  award;  «nd  that,  being  so  liable,  diey 
file  said  defendants,  *'  executor  and  executrix^  as  aforesaid, 
pronnsed  to  pay  the  said  sum  awarded  at  the  time,  and  in 
manner  as  in  the  award  was  directed;  that  is  to  say,  they 
promised  to  perform  what  they  were  directed  by  the  arbi* 
trator  to  perform,  ttu.  they  promised  to  pay  such  sum  out 
of  the  assets  of  their  testator ;  and  if  so,  they  became  liable, 
according  to  the  tenor  of  the  award :  and  it  would  be  a  gross 
violation  of  common  sense,  to  hold  that  they  were  personal- 
ly liable,  because  the  promise  is  stated  to  have  been  made 
by  them,  executor  and  executrix  as  aforesaid,  by  the  mere 
omission  of  the  word  as. 

The  second  objection  is,  that  the  arbitrator  was  not  pro- 
perly constituted  or  duly  appointed.  Our  attention  was 
not  directed  to  this  point  by  the  demurrer.  If  an  arbitra- 
tor have  no  authority,  that  is  matter  of  substance,  and  the 
queirtion  might  have  been  raised  on  general  demurrer. 
Btit  if  it  appear,  thai  though  imperfectly  appointed,  he 
has  some,  but  not  a  sufBcient  authority,  it  can  only  be 
taken  advantage  of  on  special  demurrer.  Enough,  bow- 
ever,  appears  on  t^  face  of  the  declaration,  to  induce  us 
to  conclude  that  the  arbitrator  was  regularly  and  duly  ap- 
pointed, and  authorised  to  make  the  award  he  has  made. 
Whether  or  not  his  authority  extended  so  far  as  io  enable 
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]B2B-  him  to  decidej  as  to  all  the  disputes  and  differences  be- 
tween the  parties^  besides  the  several  matters  connected 
with,  the  suity  is  another  question^  and  one  upon  which  we 
are  not  now  called  on  to  give  an  opinion.  It  is  sufficient 
for  us  to  say,  that  he  was  duly  authorised  to  make  the 
award  in  the  terms  he  has  done.  As  to  this  point,  the  de- 
claration states,  that,  by  an  order  of  the  Vice  Chancellor, 
it  was  directed,  ^*  with  the  consent  of  the  attornies  of  the 
parties,  that  the  several  matters  in  question  in  the  suit, 
and  all  disputes  and  differences  then  subsisting  betw;een 
certain  of  the  plaintiffs  and  certain  of  the  defendants, 
should  be  referlred  to  the  award  of  an  arbitrator,  who  was 
to  be  at  liberty  to  make  one  or  more  award  or  awards,  of 
and  concerning  the  matters  referred  to  him."  It  must  be 
presumed,  that  the  Vice  Chancellor  acted  rightly  in  making  ^ 
the  order,  and  that  the  arbitrator  pursued  the  proper  course, 
before  he  arrived  at  the  conclusion  he  did«  It  has  been 
further  urged  as  an  objection  to  the  authority  of  the  arbi- 
trator, that  there  were  infants  in  the  suit  who  might  have 
been  prejudged  by  the  reference;  and  that  his  Honor 
should  have  referred  it  to  the  Master,  to  ascertain  what 
course  would  be  most  beneficial  to  them.  Whether  or  not 
such  reference  should  have  been  made,  or  what  course 
was  the  most  proper  to  be  adopted,  or  what,  in  fact,  was 
done,  in  their  regard,  is  not  matter  of  which  we  can  take 
cognizance.  We  must  presume,  as  the  proceedings  were 
in  Chancery f  that  their  interests  were  especially  attended 
to;  and,  ubiess  the  contrary  appear,  we  must  take  it  for 
granted,  that  that  Court  directed  all  proper  steps  to  be 
taken ;  and  that  if  such  a  reference  were  necessary,  it  has 
been  made.  Although  an  infant  cannot  appoint  an 
attorney,  or  submit  to  arbitration,  yet  his  next  friend 
may  require  the  assistance  of  a  professional  adviser,  and 
call  on. an  attorney  to  act  for  him;  andiif  so,  it  gets  rid  of 
the  objection.  It  has  also  been  said,  ttiat  the  order  of  re- 
ference w,as  made  with  the  consent  of  the  attornies  of  the 
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parties  in  the  suit.  Technically  speaking,  there  are  no  at-  .J^f^ 
toniies  cm  the  roll  in  the  High  Court  of  Chancery;  but; 
as  it  is  not  stated  that  they  were  the  attomies  or  agents 
appointed  for  the  management  of  the  suit  only,  or  to  con- 
duct the  cause  generally,  we  must  conclude  that  they  were 
the  parties  properly  authorised  to  act  on  behalf  of  their 
respective  clients.  There  can,  therefore,  be  no  objection 
to  the  appointment  of  such  attomies,  or  to  their  acting  un- 
der an  authority  thus  delegated. 

It  has  been  fiurther  contended,  that,  admitting  these  at^ 
tomies  to  have  been  the  attomies  or  agents  of  the  parties 
generally,  the  declaration  does  not  shew  what  was  the  ex- 
tent of  their  audiority ;  or  that,  at  all  events,  it  is  not  suffi- 
ciently alleged.  But  the  declaration  states,  that  they  were 
the  attomies  of  the  parties  to  the  reference;  and  this  fact 
is  admitted  by  the  demurrer.  If  the  defendants  had  in- 
tended to  dispute  their  authority,  they  should  have  taken 
issue  on  that  point.  Supposing  them,  then,  to  have  been 
the  attomies  properly  authorised,  they  had  sufficient  pow- 
er to  consent  to  the  reference.  As  to  whether  they  had 
authority  to  refer  matters  out  of  the  suit,  it  is  not  necessa- 
ry to  determine :  they,  if  specially  authorised  for  that  par- 
ticular purpose,  might  refer  matters  in  dispute  between  the 
litigant  parties,  as  well  out  of  the  suit  as  in  it.  And  al- 
though their  powers  might  be  revoked  by  the  death  of 
their  principal,  yet,  acts  done  before  his  death  might  affect 
his  estate  after;  and  if  he  had  said  that  his  death  should 
not  prevent  the  arbitrator  from  making  his  award,  d^or- 
Hori^  he  might  authorise  his  attomey  to  make  the  like  en- 
gagement* 

Another  difficulty  has  been  raised,  as  to  whether,  all  the 
parties  hiaving  referred  diffisrences  in  which  they  were  mu- 
tually and  jointly  concerned,  the  arbitrator  could  decide 
any  matter  separately,  or  consider  their  separate  interests. 
By  the  order  of  reference  he  was  speciaUy  authorised  to 
make  one  or  more  award  or  awards.     If  so,^  matters  out  of 

VOL.  X.  u 


£88 


CASES  IN  EASTER  TERM, 

the  cause  as  well  as  in  it,  might  be  referred  to  him.  He  was 
not  obliged  to  make  two  or  more  awards  at  the  same  time; 
and,  even  if  the  daims  were  joint,  he  might  make  a  se- 
parate and  distinct  award,  according  to  the  case  of  Aihel- 
stone  V.  Moane,  wherct  on  a  motion  for  an  attachment  for 
not  performing  an  award,  it  appeared,  that  the  subnussion 
was  of  all  matters  between  the  parties,  (without  saying,  be- 
tween them  or  either  of  them,)  so  as  the  award  should  be 
made  of  the  premises  by  a  particular  day ;  and  the  award 
was,  that  one  of  the  defendants  should  pay  a  sum  of  mo- 
ney, due  from  him  to  the  plaintiff;  and  it  was  objected, 
that  as  the  submbsion  must  be  understood  of  joint  de- 
mands which  the  plaintiff  had  against  the  defendants^  the 
award  of  a  several  debt,  from  one  of  them  only,  was  not 
within  the  submission:  but  the  objection  was  not  allowed; 
for  the  Court  held,  that  a  submission  by  several  persons 
of  all  matters  in  difference  between  them,  imports  a  sub- 
mission of  all  matters  that  either  had  against  the  other, 
jointly  or  severally*  If  several  parties  owe  a  sum  of  mo- 
ney to  A.  B.,  an  arbitrator  may  order  one  of  them  to  pay 
it,  and,  by  a  subsequent  award,  might  direct  the  others  to 
reimburse  the  party  who  made  the  payment  So  here, 
the  arbitrator  might  order  a  certain  sum  to  be  paid  by  the 
defendants,  as  executors,  out  of  the  assets  of  their  testator* 
and  might  direct  the  other  defendants  in  the  suit  to  pay  a  fur- 
ther sum ;  as  the  plaintiff  might  have  distinct  claims  on  eadu 
Here,  however,  it  does  not  appear  that  the  arbitrator  has  de- 
cided-on  any  separate  matters,  or  anything  wherein  all  the 
parties  were  not  jointly  concerned.  All  their  interests  might 
have  been  joint.  It  has  further  been  urged,  that  the  ar- 
bitrator could  not  decide  on  all  the  matters,  because  scnne 
of  the  parties  were  infants;  and  that,  as  he  could  not  de- 
cide on  all,  his  award  is  not  conclusive  as  to  any.  He  has 
not  affected  to  decide  on  any  matters  respecting  the  in- 
fiuits;  and  it  is  clear,  that,  if  the  reference  be  in  general 
terms,  without  expressly  directing  that  eMmaUers  referred 
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shall  be  decided,  the  award  may  be  good  for  part.  The  .j^^, 
arbitrator  might  do  justice  to  all  parties^  as  the  order  of 
the  Vice  Chancellor  did  not  contain  any  condition  that  he 
should  decide  on  all  the  matters  referred.  But  iti  Mitchell 
▼.  Staveley  (a),  all  matters  in  difference  were  referred ;  and 
the  arbitrator  was  to  make  his  award  of  and  concerning 
the  premises;  Lord  EUenboromgh  said,  "  it  was  a  condi- 
tion of  the  submission,  that  the  arbitrators  were  to  award 
upon  all  mailers  in  difference  betwe^i  the  parties.  That 
is  an  important  difficulty,  against  which  the  plaintiff  has  to 
contend."  That  case,  therefore,  does  not.  impugn,  but  is 
rather  confirmatory  of,  the  old  law.  Here,  however,  the 
order  contains  no  such  stipulation;  probably  because  the 
Vice  Chancellor  might,  in  an  equitable  light,  have  seen  that 
the  arbitrator  might  have  found  difficulty  in  deciding  at  once 
between  the  conflicting  claims  of  all  the  parties;  and  he 
was,  therefore,  empowered  to  make  one  or  more  award,  or 
awards,  according  to  his  discretion.  '  The  last,  and  indeed 
the  main  objection,  is,  that  the  authority  of  the  arbitrator 
was  revoked  by  the  death  of  Thomas  Biddell,  one  of  the  par- 
ties to  the  suit.  On  this  pomt  I  have  felt  some  difficulty;  for 
the  personal  representatives  of  a  testator  or  intestate  might, 
in  such  cases,  be  placed  in  a  very  critical  situation;  as,  if 
an  executor  had  been  appointed,  he  could  not  obtain  pro- 
bate untO  the  award  was  made ;  or,  if  a  creditor  took  out 
letters  of  administration,  he  might  be  compelled  to  pay, 
according  to  the  terms  of  tbe  award.  But  if  a  man  in  his 
life-time  chuse  to  put  himself  in  such  a  predicament,  we 
cannot,  when  the  shadows  of  death  have  encompassed-him, 
extricate  his  representatives.  The  testator  here  has  said, 
m  effect,  that  the  arbitrator  should  go  on  with  his  award, 
notwithstanding  his  (the  testator's)  death.  The  inconve- 
nience to  which  he  has  subjected  his  representatives,  is  the 
fruit  of  his  own  act ;  and  it  was  for  them,  before  they  under- 

(a)  16  Bait,  58. 
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2^£^  took  their  office,  to  determine  whether  they  would  take 
the  burthen,  and  interfere  with  his  estate,  or  not  It  has 
been  said,  indeed,  that  this  amounts  to  no  more  than 
a  covenant  not  to  revoke  the  authority  delegated,  by  any 
act  of  the  party  covenanting,  and  that,  notwithstanding 
such  covenant,  death  will  unavoidably  operate  as  a  revo- 
cation. But  that  is  not  so.  BiddelTs  engagement  was, 
not  only  that  he  himself  would  not  revoke,  but  that*  even 
his  death  should  not  have  the  effect  of  abating  the  refer- 
ence, or  of  preventing  the  arbitrator  from  making  an  award 
after  his  death.  There  is  nothing  to  hinder  the  executors 
from  being  bound  by  the  reference.  It  has  further  been 
said,  that  a  cause  would  abate  by  the  death  of  a  par^; 
and  it  has  been  asked,  whether  an  agreement  that  a  suit 
should  not  abate  by  death,  would  enable  a  Court  of  law  to 
carry  it  into  effect,  so  that  tlie  cause  might  be  proceeded 
in.  It  is  unnecessary  to  answer  that  question  here,  for 
cowveniio  vincit  legem;  and,  although  an  agreement  of  die 
parties  may  not  give  a  Court  jurisdiction  to  order  a  cause 
to  be  continued  after  such  agreement,  yet  it  will  not  apply 
to  a  domestic  forum,  set  up  by  the  parties  themselves.  If 
a  person  appoint  an  arbitrator,  although  not  under  a  rule 
of  Court,  yet,  as  he  thereby  gives  him  a  peculiar  authority, 
he  must  act  conformably  to  the  mode  which  he  has  him- 
self prescribed ;  particularly,  if,  by  so  doing,  no  principle  of 
justice  or  public  policy  be  violated  or  militated  against. 
There  can,  under  all  the  circumstances  of  thiscase,  and  ac- 
cording to  the  high  character  of  the  arbitrator,  be  no  doubt 
but  that  justice  has  been  done;  and  as  the  objections  are, 
at  best,  merely  technical,  I  am  clearly  of  opinion  tiiat  the 
plaintiff*  is  entitled  to  judgment. 

Mr«  Justice  Park. — I  need  only  say  that  I  ftdly  concur 
with  all  that  has  been  said  by  my  Lord  Chief  Justice. 

Mr.  Justice  Burrough. — Considering  that  the  submis- 
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sion  to  arbitration  was  made  under  an  order  of  the  Vice  ^  }Si^  ^ 
Chancellor,  we  must  presume  that  all  the  necessary  preli- 
minary steps  had  been  taken,  and  that  the  order  was 
regularly  made.  Although  it  has  been  said,  that  some 
of  the  partis  to  the  suit  were  infants,  and  could  not  ap- 
point an  attorney,  or  submit  to  arbitration ;  yet  their  in- 
terests might  have  been  entrusted  to  the  attomies  by  their 
&thers,  or  next  friends ;  and  it  is  apparent,  from  the  terms 
of  the  award,  that  their  interests  must  have  been  very  re- 
mote, as  the  sum  directed  to  be  paid  by  the  defendants  to 
the  plaintifp,  neither  operates  in  favour  of,  nor  against^ 
them;  and  they  do  not  appear  to  have  been  involved  in 
the  disputes.  It  has  been  insisted,  however,  that  the  ar- 
bitrator's authority  was  revoked  by  the  desiiii  at  BidcleU. 
But  the  law  as  to  revocation  does  not  apply  to  this  case, 
as  there  was  a  special  contract  entered  into  by  the  party 
himself,  by  which  the  reference  was  not  to  abate,  although 
he  should  die  before  the  award  was  made;  and  his  person- 
al representatives  were  to  be  considered  as  parties  to  the 
order.  That  was  a  continuing  contract,  to  extend  beyond 
the  death  of  the  testator,  by  his  own  express  engagement ; 
and  if  so,  the  defendants,  as  his  executors,  cannot  object  to 
it,  as  they  can  only  be  liable  ^to  pay  the  plaintiff  out  of 
•the  assets  of  their  testator..  The  plaintiff  can  only  recover 
as  against  his  estate,  and  she  has  accordingly  declared 
against .  the  defendants  as  his  executors.  Besides,  the 
award  was  founded  on  an  order  made. in  a  suit  in  equity, 
snd  there  is  a  manifest  distinction  between  such  a  suit, 
•snd  a  suit  at  law;  as  there,  all. must  be  made  parties,  how- 
ever remote  their  interests  may  be;  and. that  is  the  usual, 
if  not  uniform,  course,  adopted  in  Courts  of  Equity.  This, 
too,  being  a  suit  of  that  nature,  the  arbitrator  had  an  equit- 
able jurisdiction,  and  H»«^'e^herefore  make  his  award 
as  between  some  of  the  pd^^;  although  that  might  not 
be  done  in  a  legal  reference ;  where  an  arbitrator  is  bound 
to  pursue  the  course  directed  by  law.    Considering  there- 
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1925.  ^  fore,  that-the  suit  originally  eommenced  in  a  Court  of  equi- 
ty, and  that  the  subuussion  was  made  by  an  order  of  the 
Vice  Chancellor,  I  am  of  opinion  that  the  arbitrator  had  a 
jurisdiction  to  make  an  award  between  any  of  the  parties, 
even  between  two  of  the  plaintiffs  in  the  suit;  and  as  the 
judgment  must  be  entered  up  de  boms  tesiaioriSf  the  plain- 
tiff^ is  entitled  to  recover. 

Mr.  Justice  Oaselee.  —  I  perfectly  concur  with  the 
Court,  that  the  plaintiff  is  entitled  to  judgment.  One  of 
the  causes  of  demurrer  is,  that  it  is  not  alleged  in  the 
count  that  the  defendants  had  any  assets  of  their  testator, 
out  of  which  they  could  have  paid  the  sum  in  that  count 
mentioned ;  but  PoweU  v.  Graham,  is  an  express  authori- 
ty, to  shew  that  such  an  avemient  is  unnecessary  in  this 
case,  as  it  was  there  decided,  that  if  a  testator  promise 
that  his  executor  shall  pay  a  certain  sum  of  money  after 
his  decease,  the  plaintiff  need  not  aver  in  hu  dedaration 
that  the  defendant  had  assets,  or  that  he  promised  as  exe- 
cutor to  pay;  and  here  there  is  a  sufficient  consideration 
to  raise  such  a  promise,  as  the  testator  agreed  that  the  re- 
ference should  not  abate  by  his  death,  and  that  his  execu- 
tors were  to  be  Considered  and  taken  b&  parties  to  the  or- 
der. Another  cause  of  demurrer  was,  that  it  did  not  ap- 
pear that  the  defendants  had  any  notice  of  the  submission; 
but  it  is  averred,  that  they  had  notice  of  the  award,  which 
is  quite  sufficient  to  raise  a  consideration  for  the  proraisey 
which  is  the  subject  of  this  action;  and  the  liability  of  ihe 
defendants,  as  executors,  attached  on  an  express  engage- 
ment made  by  the  testator,  which  was  to  continue  after 
his  death.  The  objections  raised  are  wholly  beside  the 
grounds  assigned  in  the  special  demurrer^  and  were  not 
brought  to  the  notice  of  fcecTbHirt  in  th^  margin  of  the 
Paper  Book,  where  theysiwdd  always  be  stated. 

Judgment  for  the  plaintiff^ 
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NoBRis  and  Others  r.  Poatb.  M^^trd 

1  HIS  was  an  action  of  assumpsit  for  money  had  and  re>-    By  «  turnpike 
oeisred.      The  declaration    contained    the  usual  money  acted  ^^er°* 
counto ;  and  the  defendant  pleaded  the  general  issue.  orBb^.'^ule  ^""^ 

At  the  trial,  before  Lord  Chief  Justice  Abbott,  at  the  >hooid  be  de. 

.         ^  .  manded  and 

last  Summer  Assises  for  Southampton,  a  verdict  was  found  uken/or  every 
for  the  plaintiffs,_damages,  20/.,  subject  to  the  opinion  of  JSTstS'^cS^h. 
the  Court  on  the  following  case:  ^""  thepereo^ 

^  or  pertoHt  ai» 

By  an  act  of  Parliament^  passed  in  the  18th  year  of  the  tendwg  the 
reign  of  Geo.  3  (a),  intituled,  **  An  Act  for  Repairing  quent  clause 
and  Widening  the  Roads  from  Sheet  Bridge  to  Ports-  fP^^Z^l 
mouth,  and  from  Petersfield  to  the  Alton  turnpike  road  g^![|^!|!^|!?'^°'^,. 
near  22c>pfey,  in  the  county  of  jSbii^Aamp^oii."  Trustees  were  for  any  cattle  or 
appointed  for  the  purposes  of  the  Act,  with  power  to  erect  l^^^ugh** 
turnpikes  upon  the  said  roads ;  and  it  was  thereby  enacted,'  ^^  ^^*  ^^ 
as  to  the  tolls,  as  follows :  **  The  respective  tolls  following  penotit,  on  pro- 
shall  be  demanded  and  taken  of  the  person  or  persons  at--  should  be  per- ' 
tending  any  cattle  or  carriage  hereinafter  mentioned,  at  ^'^  repan'^ 


every  turnpike,  by  such  person  as  shall  be  appointed  for  through  the 
that  purpose,  before  any  cattle  or  carriage  shall  be  per-  iht»am»eauieor 
nutted  to  pass  through  the  same ;  that  is  to  say,  for  every  ^^^any  time 
horse,  mare,  gelding,  mule,  or  ass,  drawing  any  coach  or  ^]J"??  5*  ""- 
other  pleasure-carriage,  the  sum  of  three-pence,  but  if  coach  drawn  by 
drawing  any  stage  coach  or  machine,  the  sum  of  six-pence ;  passed  through 
far  every  waggon,  wain,  cart,  or  other  carriage,  drawn  by  J^jf.^^n^i^® 
four  horses^  oxen^  or  other  beasts  of  draught,  the  sum  of  evening  of  the 

tame  dayi  a  dij- 

one  shilling;  and  drawn  by  three  horses,  oxen,  or  other  /ereni  coach, 
beasts  of  draught,  the  sum  of  nine-pence;  and  drawn  by  ^^oame^be- 
two  horses,  oxen,  or  other  beasts  of  draught,  the  sum  of  ^^"^^^ 


ton,  and  drawn 

by  the  «aaie  four  horses,  but  driven  by  a  different  coachnuin,  and  carrying  different  passengers  and 
paroeb  for  hire,  passed  tlirough  the  saoie  gate : — Held,  that  a  second  toll  was  not  piyablc  in  respect 
thereof. 

((t)  Cap.  cviii. 
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Ja25*^  six-pence;  and  drawn  by  one  horse,  ox,  or  other  beast  of 
draught,  the  sum  of  three-pence;  and  for  every  horse, 
one  penny."  And  it  was  further  enacted  by  the  said  act, 
*'  that  it  any  person  or  persons  should  have  paid  the  tolls, 
by  that  act  granted  and  ascertained,  for  the  passing  of  any 
cattle,  or  carriage  through  any  turnpike  erected  by  virtue 
of  the  act,  the  same  person  or  persons ^  upon  producing  a 
note  or  ticket  of  the  day,  denoting  such  payment,  should 
be  permitted  to  pass  and  repass  through  the  same  gale*or 
turnpike,  with  the  same  cattle  or  carriage^  toll-free,  at 

'  any  time  or  times  during  the  same  day,  to  be  computed 
from  twelve  of  the  clock  in  one  night  to  twelve  of  the  dock 
in  the  next  night,  which  said  note  or  ticket  the  collectors 
or  receivers  of  the  said  tolls  were  thereby,  required  to  give 
gratis,  if  demanded,  on  payment  of  such  tolL" 

The  said  act  of  Parliament  was  continued  by  another 
act,  passed  in  the  36th  year  of  Geo.  8,  for  that  pur- 
pose (a),  and  again,  for  the  term  of  twenty-one  years,  by 
another  act,  passed  in  the  1st  and  £nd  Geo.  4  (6). 

The  defendant,  on  the  6th  JWy,  18S1,  and  from  thence, 
during  the  whole. of  the  year  1822,  was  a  toll-collector 

.  at,  and  keeper  of,  one  of  the  turnpike-gates  erected  upon 
the  road  from  Sheet  Bridge  to  Portsmouth,  by  virtue  of 
the  said  acts.    The  plaintiffs,  during  the  same  time,;'were 

>  the  proprietors  of  two  stage-coaches,  each  called  the  Hero^ 
which  travelled  daily  between  Portsmouth  and  London^  and 
London  and  Portsmouth,  along  the  said  road.  The  coach 
which  left  Portsmouth  in  the  morning,  on  its  way  to  JLoii- 
don,  was  drawn  by  four  horses  through  the  gate  kept  by 
the  defendant,  to  a  place  about  two  miles  distant  from  the 
same,  where  the  horses  remained  until  the  arrival  of  the 
coach  which  left  London  the  same  morning,  on  its  way  to 
Portsmouth,  and  then  that  last-mentioned  coach,  with 
different  passengers  and  parcels,  was  drawn  by  the  same 
four  horses,  in  the  evening  of  the  same  day,  through  the 

(tt)  Cap.  cxxxv.  (h)  Cap.  Ivi. 
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)  gaJte,  to  PorUtmmik.  In  the  morning  of  the  Mdd6th 
July 9  the  coachman  who  drove  the  coadi  from  Porisnumih 
to  Lomdony  pud  the  proper  toll  of  sixpence  for  each  porVs. 
of  the  said  horses,  and  received  a  note  or  ticket  of  the  day, 
denoting  such  payment;  and  in  the  evmung  of  the  same 
day,  the  other  coachman,  who  drove  the  coach  from  Zon- 
dtm  to  Porismautit  drawn  on  its  return  by  the  same 
hareee  as  aforesaid,  produeed  die  said  note  or  ticket  of  the 
day  to  the  defendant  at  the  said  gate;  but  the  defradant 
always  demanded  a  further  toll  of  two  shillings,  at  the 
rate  of  sixpence  for  each  of  the  horses  drawing  the  said 
last-mentioned  coach;  and  the  last-mentioned  coachman 
was  obliged  to  pay  the  same  to  the  defendant,  in  order 
that  the  horses  and  last-mentioned  coach  might -be  per* 
mitted,  by  him,  to  pass  through  the  gate.  The  coaches 
and  horses  belonged  to  the  plaintiffs,  and  the  coachmen 
were  their  servants;  but  the  coachman  who  drove  the 
horses  in  the  evening,  was  not  the  coachman  who  drove 
them  in  the  morning.  The  money  paid  in  the  evening  as 
aforesaid,  was  paid  by  the  coachman  as  the  servant,  and  on 
the  account  of  the  plaintiffs,  and  amounted,  in  the  whole, 
to  the  sum  of  19A  16». 

On  two  days,  namely,  on  the  Ilth  and  15th  June,  ISHS, 
WiUiam  Norrie,  one  of  the  plaintiffs,  who  was  well  known 
to  the  defendant  to  be  one  of  the  proprietors  of  the 
coaches  and  horses  aforesaid,  went  with  the  coach  and 
horses  from  Parismauth,  in  the  morning,  through  the  gate, 
and  paid  the  toll  of  six-pence  for  each  horse,  on  each  of  the 
said  mornings,  and  received  the  notes  or  tickets  of  the 
day,  denoting  such  payments,  and  returned  with  the 
coach  from  London,  and  the  same  four  horses,  to  the  gate, 
in  the  evening  of  each  of  those,  days,  and  produced  the 
said  respective  notes  or  tickets  of  the  day  to  the  defendant; 
but  the  d^endant,  on  each  occasion,  demanded  of  the 
plaintiff  the  further  toll  of  sixpence  for  each  of  the  horses, 
and  the  plaintiff  was,  consequently,  obliged  to  pay  the 
same,  and  did  pay  the  defendant  the  sum  of  two  shillings, 
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j^^.  on  each  of  those  evenings,  m  order  that  the  horses  and 
coach  might  be  permitted  by  him  to  pass  through  the  said 
gate.  On  the  two  last-mentioned  days,  NorrU  (the  plain- 
tiff) went  and  returned  with  the  coaches  on  the  business 
of  their  respective  joumies  on  those  days,  but  did  not  drive 
the  coach  either  firom  Portsmouth  to  London,  or  firom  Lon-^ 
don  to  Portsmouth,  the  coaches  being  driveui  as  usuali  by 
their  respective  coachmen,  his  servants  as  aforesaid. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  said  sum  of  19L  I6s.  and  the  said  two  last-mentioned 
sums  of  two  shillings,  were  legally  payable  for  toD.  If  the 
Court  should  be  of  opinion  that  both  the  said  sums  were  le* 
gaily  payable  for  toll,  a  verdict  was  to  be  entered  for  the  de- 
fendant. But  if  the  Court  should  be  of  opinion  that  the  said 
sum  of  19/.  16s^  was  not  legally  payable  for  toll,  the  verdict 
for  the  plaintiffs  was  to  stand,  and  the  defendant  to  account 
for  all  the  sums  received  by  him  for  toll,  on  the  return  of 
the  same  horses  through  the  gate,  from  the  10th  July,  182 J , 
up  to  the  time  of  signing  judgment ;  and  if  the  Court  should 
be  of  opinion  that  the  sum  of  19/.  I6s,  was  legally  payable^ 
but  that  the  said  two  sums  of  two  shillings  were  not  le* 
gaily  payable  for  toll,  then  the  verdict  was  to  stand  for  the 
plaintifis,  but  the  damages  were  to  be  reduced  to  the  sum 
ot/our  shillings. 

The  case  now  came  on  for  argument,  when — 

Mr.  Seijeant  Wilde,  for  the  plaintiffs. — ^The  only  ques- 
tion is,  whether  the  four  horses  passing  through  the  gute  in 
the  morning,  are  subject  to  a  second  toll,  on  repassing  in 
the  evening,  and  drawing  a  different  coach ;  and  this  will 
depend  on  whether  the  tolls  be  imposed  on  the  coach,  or 
on  the  horses  drawing  it.  As  the  same  horses  passed  and 
repassed  through  the  gate,  on  their  respective  joumies, 
in  the  course  of  the  same  day,  the  payment  of  toll  in  the 
morning  exempted  them  on  their  return  in  the  evening, 
on  the  coachman's  producing  the  ticket  of  the  day.     The 
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pajinent  by  the  same  person,  in  the  exempting  clause  of        18S5» 
the  act,  applies  to  the  servant  or  agent  of  the  proprietor        Norrm 
of  the  stage,  and  cann<H;  be  confined  to  the  identity  of  the        tqm. 
coachman.    The  object  <^  the  statute  was,  not  that  the 
same  person  should  jmy  the  toD,  but  that,  if  it  had  been 
paid  cmoe  for  the  horses,  they  might  return  on  the  same 
day,  vrithout  bemg  liable  to  a  further  charge;  but  it  could 
never  have  been  contemplated  that  they  should  be  made 
subject  to  a  second  toll  if  driven  by  a  differeni  coachman. 

In  Grajf  v.  Shitting  (a),  where,  by  a  local  turnpike 
act,  a  certain  toll  was  imposed  on  carriages,  and  not  on 
the  horses  drawing  them,  and  it  was  provided,  that  qp  per- 
sons, having  paid  such  toll,  and  producing  a  ticket,  should 
be  again  liable  on  the  same  day;  and  by  a  subsequent  act^ 
Ae  old  tolls  were  taken  off,  and  others  imposed,  in  res<> 
pect  of  the  horses  drawing,  and  not  on  the  carriages: — it 
was  held,  that  toll  having  been  paid  on  horses  passing  with 
a  carriage,  no  new  toll  was  demandable  on  the  scnf^  horses 
Tetuming  on  the  same  day,  although  drawing  a  different 
cazriage.  So  here,  the  toll  was  imposed  on  the  horses, 
and  not  on  the  carriage,  and  therefore  the  mere  changing 
of  the  coach  and  coachman,  cannot  create  a  distinction  be- 
tween that  case  and  the  present.  The  learned  Serjeant  . 
was  proceeding  with  his  argument,  when  the  Court  call- 
ed( 


Mr.  Serjeant  Pett,  for  the  deft^dant. — The  toll,  imposed 
by  the  act  in  question,  is  on  the  carriage,  and  not  on  the 
horses  drawing  it.  The  horses  are  mentioned  and  enu- 
merated in  the  act,  merely  with  a  view  of  ascertaining  the 
amount  of  toll  to  be  denumded  for  the  particular  vehicle 
or  carriage  they  might  be  drawing.  The  coach  belonging 
to  the  plaintiffs,  which  passed  through  the  gate  in  the 
morning,  was  not  the  same  that  passed  through  in  the  eve- 

(a)  4  B.  Moore,  371. 


^8  '  CASES  IN  EASTER  TERM, 

}^^      ning,  and  though  the  same  horses  drew  both  coaches,  the 
last  could  not  be  exempted  from  the  payment  of  the  ac- 
customed toll.    Soi  the  horses  could  not  be  exempt,  un- 
less the  ticket,  directed  by  the  act  to  be  given,  were  pro- 
duced by  the  same  person  that  received  it.     The  9th.  sec- 
tion directs  the  tolls  to  be  **  demanded  and  taken  of  the 
person  or  persons  attending  any  cattle  or  carriage;"  and 
the  subsequent  exempting  clause  enacts,  "  that  if  any  per- 
son or  persons  should  have  paid  the  tolls,  by  the  act 
granted  and  ascertained,  for  the  passing  of  any  cattle  or 
carriage  through  any  turnpike  erected  by  virtue  of  the 
act,  the  «ai7t^  person  or  persons,  upon  producmg  a  note  or 
ticket  of  the  day,  denoting  such  payment,  should  be  per- 
mitted to  pass  and  repass  through  the  same  gate  or  turn- 
pike, with  the  same  cattle  or  carriage,  toll  free,  at  any 
time  or  times  during  the  same  day."    It  is  quite  cleor^ 
that  the  horses  are  cattle  within '  the  meaning  of  that 
clause ;  but  the  toll  is  payable  according  to  the  description 
of  the  carriage  drawn  by  such  cattle;  viz.  for  a  coach  or 
pleasure-carriage,  three-pence;  and  for  a  stage-coach  or 
machine,  sixpence.    Even  supposing  it  were  otherwise, 
in  order  to  bring  this  case  within  the  exemption  of  the  act, 
it  is  necessary  to  shew  that  the  horses  and  carriage  were 
driven  by  the  same  person,  both  in  passing  and  repass- 
ing; and  a  different  coachman  cannot  be  considered  as  the 
same  person,  though  both  were  the  servants  of  the  same 
master  or  proprietor;  and  although  it  may  be  said,  that 
the  toll  was  payable  by  the  proprietors,  and  was  paid  by 
their  servants,  and  on  their  account;  yet  in  order  to  bring 
them  within  the  exempting  clause,  the  second  toll  should 
be  paid,  on  repassing  in  the  evening,  by  the  same  coach- 
man who  received  the  ticket  in  the  morning.    la  fFUliams 
V.  Sangar  (a),   where  a  turnpike  act  imposed  a  toll  on 
every  carriage  and  every  horse  passing  through  the  gate, 

(4)  10  East,  66. 
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and  exempted  any  person  from  paying  more  than  once  in 
a  day,  for  passing  or  repassing  with  the  same  carriage  or 
horse,  and  exempted  the  traveller  from  pajring,  a  second 
time  in  the  day,  for  the  passage  of  the  same  carriage, 
though  drawn  by  difierent  horses,  being  the  same  in  num- 
ber ;  and  it  was  provided,  that  in  all  cases  of  carriages  tra- 
velling for  hire,  the  traveller  or  passenger  therein  should 
be  considered  as  the  person  paying  the  toll,  and  that  such 
payment  should  not  exempt  such  carriages  repassing  with 
a  difierent  traveller  or  passenger; — ^it  was  held,  not  to  ex- 
tend to  stage  coaches ; — ^the  carriage  itself  not  being  then 
hired  by  the  respective  passengers,  but  only  a  conveyance 
by  it; — and  therefore,  that  such  stage-coaches  were  freed 
fiNHDn  the  paym^At'of  a  second  toll  in  the  day,  although  re- 
tarning  with  different  passengers  and  different  horses,  the  - 
horses  being  the  same  in  number:  and  although  the  Court 
there  drew  a  distinction  between  carriages  of  a  public  na- 
ture, and  those  used  for  private  purposes;  and  Mr.  Jus- 
tice Grose  said  (a),  "  that  with  respect  to  a  stage-coach,  the 
csrriage  itself  is  under  the  control  of  the  owner  or  his  ser- 
vant, who  pays  the  toll ;"  and  the  payment  by  the  servant 
might  be  considered  as  payment  by  the  master:  yet  that 
case  is  distinguishable  firom  the  present,  as  here  the  words, 
"  Ae  same  person,**  must  be  understood  exclusively  to 
mean  the  person  who  procured  the  tickjet  in  the  morning. 
In  Harrison  v.  Brough{b)\  where  a  turnpike  act  imposbg 
tolls  on  horses,  &c.,  contained  exemptions  in  favour  of 
"  catde  going  to  or  returning  from  pasture,**  and  *'  horses 
attending  cattle  returning  from  pasture,"  it  was  held,  that 
a  horse,  ridden  by  the  owner  of  the  cattle  at  pasture,  in 
gcnng  to  fetch  them  thence,  did  not  come  within  either 
of  the  exemptions;  the  object  of  the  Legislature  being, 
that  when  cattle  were  going  to,  or  retummg  from,  pasture, 
the  horse  of  the  person  attending  them  should  be  exempt: 

(«)  10  East,  71.  (*)  6  Term  Rep.  706. 
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^1825^  ed  from  toll;  and  Lord  Kenyan  there  said,  "  the  question 
is,  whether  a  horse  going  to  fetch  cattle,  were  attending  the 
cattle  at  the  time.  Barely  stating  the  question,  is  answer- 
ing it.  When  the  horse  is  attending  the  cattle,  the  tum- 
pike-man  can  see  what  is  passing,  and  of  course  can  judge 
whether  the  party  he  entitled  to  the  benefit  of  the  exemp- 
tion ;  but  he  has  no  means  of  knowing  whether  a  horse  be 
going  to  fetch  cattle.  If  this  were  allowed  to  be  an  ex- 
emption, it  would  open  a  great  door  to  fraud  on  the  turn- 
pike-men; I  am,  therefore,  of  opinion,  that  the  plaintiff  u 
neither  within  the  words  nor  the  spirit  of  either  of  these 
exemptions."  So  here,  the  person  producing  the  ticket  in 
the  evening,  must  be  the  same  to  whom  it  was  delivered 
in  the  morning.  And  in  the  late  case  of  Loaring  v. 
Stone  (a),  where  a  turnpike-act  imposed  a  scale  of  tolls 
upon  horses  only,  drawing  or  not  drawing  carriages,  res- 
pectively, as  the  case  might  be ;  and  by  a  clause  of  exemp- 
tion, it  was  provided,  that  no  person  should  be  liable  to 
pay  toll  more  than  once,  for  passing  and  repassing  the 
gates  on  the  same  trust,  at  any  time,  in  any  one  day^ 
with  the  same  horses  and  carriages,  through  the  same  toll- 
gate,  but  that  every  person  having  paid  toll  once,  and  pro- 
ducing a  ticket,  denoting  the  payment  of  such  toll,  should 
afterwards  pass  and  repass,  with  the  same  horses  and  car- 
riages, toll  free,  during  the  same  day,  through  the  same 
gate  ^here  such  toll  was  paid;  and  a  stage-coach,  drawn 
by  four  horses,  having  passed  through  a  gate  on  the  trust, 
imd  paid  the  toll  in  the  morning,  and  in  the  evening  of  the 
same  day,  the  same^  horses,  drawing  a  different  coach, 
called  by  the  same  name,  belonging  to  the  same  proprie- 
tors,  and  driven  by  the  same  coachman,  but  carrying  dif- 
ferent passengers  and  parcels  for  hire,  passed  through 
the  same. gate : — ^it  was  held,  that  a  second  toll  was  jmyable 
in  respect  of  the  last-mentioned  carriage  and  horses,  so 

(a)  2  Bam.  &  Ores.  515;  S.  €,  3  Do\d.  &  Ryl.  797- 
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passing  through  the  gate.  Here,  therefore,  if  the  same  .j^^. 
coachman,  or  even  the  proprietor  himself  had  driven 
the  coach  hoth  in  going  and  returning,  as  it  was  a  differ- 
ent coach  from  that  for  which  toll  was  paid  in  the  morning, 
a  new  and  distinct  toll  was  payable  on  its  return  in  the 
evening,  as  the  horses  and  carriage  were  each  the  sub* 
ject  of  a  specific  toll,  and  the  main  injury  done  to  a  turn- 
pike road,  arises  from  the  wheels  of  the  different  carriages 
which  pass  over  it,  and  not  from  the  horses  drawing 
them.  The  case  of  Gray  v.  Shitting,  is  altogether  di»- 
d^guishable  from  the  present,  as  the  subsequent  act  im- 
posed tolls  in  respect  of  the  horses  drawing,  and  not  on 
the  carriages,  as  in  the  original  act. 

Lord  Chief  Justice  Best. — It  has  frequ^itly  been  de- 
clared fitnn  the  bench,  and  I  fully  concur,  that  those 
who  seek  to  exact  tolls^  through  the  medium  of  the  Le- 
gislature, can  only  be  entitled  to  them  when  the.  statutes 
gnntiDg  them  are  couched  in  plain  and  unequivocal  lan- 
guage; and  in  the  construction  of  these  acts  we  must  look 
to  the  strict  words,  and  construe  thetn  according  to  their 
plain  meaning,  with  reference  to  the  subject  matter.  The 
fiamers  of  the  acts  have  the  receivers  of  the  tolls  before 
them,  and  not  the  payers;  and  the  former  should  not  only 
shew  an  express  right  to  demand  or  take  tolls,  but  the 
words  of  the  particular  statute  by  which  they  are  imposed, 
must,  in  themselves,  be  so  clear  and  express  as  to  render 
it  unnecessary  for  the  Court  to  look  into  any  decided  case 
on  the  subject.  At  all  events,  it  is  incumbent  on  us  to 
protect  the  interests  of  the  parties  from  whom  tolls. are  ex-. 
acted.  In  this  case,  it  appears  to  me,  that  the  defendant 
had  no  pretence  whatever  to  demand  the  tolls  in  question. 
I  was  at  first  not  aware  that  it  was  intended  to  be  argued 
that  the  toll  was  imposed  on  the  carriage  instead  of  the 
horses  drawing  it,  but  thought  that  the  only  question  to 
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32^  be  raised  was,  whether,  m^order  to  cUuin  the  exemption  by 
the  production  of  the  ticket,  it  should  be  shewn  by  the 
same  person  in  the  evening,  to  whom  it  was  given,  on  pay- 
ment of  toll,  in  the  morning.  Now,  there  can  be  no  doubt 
or  difficulty  as  to  tiiat;  for  although  the  coachmen  tender- 
ed the  toll  to  the  defendant,  it  was  their  masters  who  paid 
it,  and  if  it  had  been  paid  improperly,  they  alone,  and  not 
the  coachmen,  could  recover  it  back,  in  an  action  for  money 
had  and  received.  The  tolls,  therefore,  were  paid  by  the 
coachmen  on  account  of  the  plaintiflfe,  as  proprietors  of  the 
eoach,  by  whom  it  was  conducted  and  regulated  tiirough- 
ont  the  whole  of  the  journey,  although  it  was  the  duty 
of  their  servants  to  take  due  care  as  to  Jthe  proper  convey- 
ance of  the  passengers  and  luggage.  At  all  events,  the 
master  or  proprietor  of  a  coach  must  be  considered  as 
constructively  present,  for  several  purposes,  and  he  is  liable 
for  the  negligence  or  misconduct  of  his  servants  and  coach- 
men. It  has  been  insisted,  however,  that  the  toll  is  im- 
posed on  the  coach,  and  not  on  the  horses  drawing  it;  and 
therefore,  as  two  different  coaches  passed  through  the  gate 
on  the  same  day,  the  defendant  was  justified  in  demand- 
ing double  toll.  But  I  am  clearly  of  opinion,  that  by  the 
terms  of  this  act,  the  toll  is  imposed  on  the  horses  and 
not  on  the  coach;  if  it  were  otherwise,  the  argument  for 
the  defendant  must  have  prevailed.  Although  it  had  not 
been  expressly  laid  on  the  horses  drawing,  yet,  if  authority 
were  wanting,  the  judgment  of  the  Court  of  King's  Benehf 
in  Che  late  case  of  Loaring  v.  Stone ^  appears  to  me  to  decide 
the  question.  Mr.  Justice  Bailey  there  said,  **  the  enacting 
clause  imposes,  first,  a  toUof^id.  upon  every  horse,  drawing 
in  any  coach,  chariot,  &c. ;  second,  a  similar  toll  upon  every 
horse,  drawing  singly  any  carriage  whatever.  The  toll  is, 
therefore,  imposed  upon  the  horse,  and  not  upon  the 
carriage.**  So,  here  the  words  of  the  acts  are,  *'  for  every 
horse,   drawing  any  coach  or   other   pleasure-carriage, 
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3«L»  but  if  drawing  any  stage^^coach.or  machine,  6d" — 
Those  wordsf  however^  were  introduced  in  that  act,  but  they 
are  not  to  be  found  here;  and  if  the  toll  had  there  been  im- 
posed on  the  horses,  only,  the  judgment  of  the  Court  would 
have  been  different.  And  the  1 8th  section  provided,  that  no 
person  should  pay  toll  more  than  once,  at  any  one  gate,  for 
passing  md  repassing,  in  any  one  day,  with  the  same 
horse,  or  horses,  and  carriages;  and  the^word*  **  carriage" 
occurs  several  times  in  that  proviso,  accompanied- with 
aucb  other  woids,  as  clearly,  shewed  that  there  must  be  both 
the  same  horses  and  the  same  carriage,  to  entitle  a  party, 
passing  the  gate  a  second  time,  to  the  exemption.     Here, 
however,    the  exemption  extends  to  the .  same  person 
passing'  and  repassing^  with:  the  same  cattle  or  carriage; 
the  toll  is  not  imposed   on  the   carriage,   but  on  the 
horses  drawing  it ;  and  die  distinction  is  expressly  taken, 
in  the  7 A  section,  with  respect  to  waggons,  wains,  and 
carts;  for,  there,  the  toll  is  laid  on  the  vehiolci  and  not 
on  the  animals  drawing  it..   Although  it  has  been  said, 
thiat  the. effect  of  that  section  must  be  limited  in  its  oper- 
ation, as  the  tolls  were  to  be  paid  by  the  person  attend- 
ing any.catde  or  carriage,  and  that  the  exemption  only 
extends  to  the  same  person,  who  shall  have  paid  toll; 
yet,  here,  the  person  attending  the  cattle  or  carriage  was 
the  coachman;  and  as  the  toll  was  imposed  on  the  horses 
and  not  on  the  coach,  the  case  of  Gray  v.  ShiUing  is  decisive 
to  shew,  that  the  toll  having  been  once  paid  for  the  horses, 
no  new  toll  could  be  demanded,  on  their  returning,  the  same 
day,   although  drawing  a  different  carriage ;  and  Lord 
Chief  Justice  Dallas  there  said  (a),    ''  even  if  the  case  of 
WilUams  v.  Sangar  had  not  been  decided,  I  should  have 
thought,  from  the  construction  of  both  these  statutes,  that 
horses  having  drawn  a  carriage  through  the  gates  in  ques- 
tion, for  which  toll  had  been  paid,  would  not  be  liable  to 
pay,  a  second  time  on  the  same  day,  although  they  repass- 

(fl)  4  B.  Moore,  378. 
VOL.  X.  X 
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2^J  ed  Ibrough  the  gate  with  a  different  carriage."  That  ap- 
pears to  me  to  be  precisely  in  point;  and  as  the  MSt  of  tbe 
Court  concurred  with  his  Lordship,  I  lim  of  opinion  that 
the  plmntiffi  are  entided  to  recover  to  the  extent  of  the 
verdict  finind  for  them  at  the  trial. 

Mr.  Justice  Park. — ^I  concur  with  his  Lordship;  and  my  . 
opinion  is  founded  on  the  particular  constructionof  the  sta* 
tute  now  before  us.  Two  pohits  have  been  urged:  thectne, 
diat  die  toll  is  imposed  on  the  carriage,  andnot  onthehorsee; 
and  tbe«other  that  the  exemption  extends  only  to  the  i$am^ 
person  who  paid  the  toll,  who  alone,  it  is  contended,  can 
wepasB  through  the  gate,  on  producing  die  ticket  of  the 
day.  But  it  is  quite  dear  that  the  toU,  in  this  case^^is  imposed 
on  the  horses  drawing  any  pleasure-oarriage  or  stage-ooach, 
andin  the  case  of  a  waggon,  wain,  or  cart,  on.tfae  carriage 
itself,  and  not  on  the  animals  drawing  it.  The  Court  decid* 
ed  the  case  of  Harrison  v«  Braugh  for  the  purpose  of 
preventing  a  fraud  on  the  toIl-gate4:ee|ier ;  for,  if  die  horse 
were  not  attending  the  catde  at  the  tane,  he  could  not  know 
whether  er  not  it  were  going  to  fetdi  diem.  The  caee  of 
Loaring  v.  Stone  is  also  different  from  this.  Mr.  Justice 
Bayley  there  drew  the  distinction,  and  said  (a),  **  aa  no  toH 
was  imposed,  by  the  enacting  clause,  upon  the  'carriage/ 
there  could  be  no  reason  for  introducing  ^at  word  into  the 
proviso,  unless  it  were  intended  to  confine  die  exemption 
in  reifpeot  of  horses  drawing  csdrriages,  to  tlie  ^ame  horses 
drawing  the  wme  carriage:"  and  Mr.  Justice  Hobrofd 
said (6),  **  the  w^rd  'carriage*  occurs  several  times  in  the 
proviso,  and  accompanied  with  such  odier  words  as  Aew 
clearly  diat  there  nmst  be  bodi  die  same  horses  and  the 
same  carriage,  in  order  to  entide  a  party,  passing  the  gate 
a  second  time,  to  the  exemption.*'  Here,  however,  the 
words  in  the  proviso,  containing  die  exemption,  aie  *'  widi 
the  same  e^tde  or  carriage;'*  and  the  case  of  WUUams  ▼. 

(a)  2  Barn.  &  Gres.  519.  (6)  Ibid. 
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Sm^gar  is  expveaily  in  point,  to  shew,  tfaati  if  the  ovrner 
of  a  Btage-coacb,  or  his  servant,  have  paid  the  toQ  once  in  the 
daj,  be  is  thereby  exempted  from  paying  it  again,  although 
xetiinuQg  With  different  passengers  and  di&rent  horses, 
the  horses  being  the  same  in  number. 

Mr.  justice  BuaaouoH. — The  persons  who  framed  the 
act  10  question  must  be  taken  to  have  known  the  usage  of 
the  road;  and  if  an  additional  toll  might  be  imposed  on  a 
di&rent  oarriagei  though  drawn  by  the  same  horses  and 
retoraing  on  the  same  day,  it  would  increase  the  sum 
iiisedby  the  tolls  to  so  enormous  an  amount,  that  I  should 
smdi  donkt  whether  the  Legislature  would  have  aUttw- 
ed  tbe  act,  so.  framed,  to  pass.  All  that  was  intended  was, 
dial  a  party  should  only  pay  toll  once  in  the  same  day  fiw 
the  same  horses  drawing  a  stage-coach;  and  although  the 
eoach  might  not  be  identically  1^  same,  it  is  immaterial. 
The  eoaohmen  were  employed  by  the  same  pffoprietors* 
who  were  zesponsiUe  for  their  acts,  and  by  whom  the 
tolls  were  paid. 

Mr.  Justice  Gaselbe  concurring — 

Postea  to  the  plaintiff. 


QfWfifsy, 

Sir  John  TYansLL,  Bart.  «^.  Marsh.  iifay  Srd. 

This  was  an  action  of  assumpsU,  to  recover  the  amount  By  •  manrtage 

of  the  pnichase'^money  of  an  estate,  called  Collier' m  Hatch,  esute  wu  limit- 
ed to  the  me  of 

Ae  hosband  for  Hfe;  remainder  to  the  luc  of  the  wife  for  life;  remainder  to  the  children  of  the 
e;  and,  io  defii^H  ^f  iaiuef  to  tht  uae  of  auch  penon  as  the  wife  ihould  appoint;  and  for  de« 


£iult  of  snch  appointment,  to  tbe  use  of  tbe  right  heirs  of  the  sorviyor  of  the  husband  and  wife, 
fiar  e»ert  vlSi  power  to  the  husband  and  wife  to  charge  the  estate;  and  a  power  to  trustees,  in 
whom  the  legal  estate  was  vested,  to  sell,  by  tbe  direction,  and  with  the  approbation,  of  the  husband 
snd  wife,  or  the  survivor.  The  husband  and  wife  borrowed  a  sum  of  money,  by  way  of  annuity; 
coatad  a  tano  «/  lOOa  years;  fwd  levied  a  fine  to  G.,  in  fee,  with  a  deed  declaring  the  uses  to  be 
^  b  trust  to  secure  the  regular  payment  of  the  annuity,  and  for  corroborating  and  strengthening 
thi  ssid  tmii:".-^Hekl,  dSil  tha  Snedid  not  operate  to  extinguish  the  power  of  the  wife  to  consent 
to  a  sale  of  the  settled  estates,  so  as  to  prevent  an  exercise  of  the  power  of  sale,  by  tbe  trustees. 

Z3 
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1825^       in  the  county  of  Essex^  which  the  defendant  had  bought 
of  the  plaintiff. 

At  the  trial,  before  Mr.  Baron  Graham^  at  the  last  Spring 
Assizes,  at  Chelmsford^  a  verdict  was  found  for  the  phtin- 
tiff,  subject  to  the  opinion  of  the  Court,  on  the  following 
case: — 

By  a  marriage  settlement,  dated  the  S7th  May,  1775, 
the  estate  in  question,,  subject  to  a  charge  of  1500/L, 
secured  by  a  term  of  one  thousand  years,  was  limited  to 
the  use  o{  Francis  Stuart,  and  his  assigns,  for  life,  sans 
waste   (with  a  limitation  to   William  Tod  and  Tkomas 
Cheap,  and  their  heirs,  during  the  life  of  the  said  Francis 
Stuart,  in  trust,  to  support  contingent  remainders);  re- 
mainder to  the  use  of  Mary  Stuart,  and  her  assigns,  £br 
life,  sans  waste,  with  a  limitation  to  the  said  trustees,  and 
their  heirs,  during  her  life,  in  trust,  to  support  contingent 
remainders;  remainder  to  the  children  of  the  marriage,  in 
such  shares  as  Francis  Stuart,  and  Mary  his  wife,  should, 
by  deed  or  will,  appoint;  and  for  default  of  such  appoint- 
ment, to  the  use  of  the  children  of  the  marriage,  as  ten- 
ants in  common  in  tail,  with  cross-remainders;  and  for  de- 
fault of  such  issue,  to  the  use  of  such  person  as  Marjf 
Stuart,  notwithstanding  her  coverture,  should,  by  deed, 
attested  by  two  witnesses,  or  by  will,  appoint;  and,  for  de- 
fiiult  of  such  appointment,  to  the  use  of  the  right  heirs  of 
-the  survivor  of  the  said  Francis  and  Mary  Stuart,  for 
ever.    And  it  was  provided,  in  and  by  the  said  indenture, 
that  it  should  be  lawful  for  Francis  and  Mary  Stuart,  dur- 
ing their  joint  lives,  or  the  life  of  the  survivor  of  them,  to 
charge  the  estate  to  the  extent  of  ftOOOL     And  it  was  fur- 
ther provided,  that  it  should  be  lawful  for  the  said  William 
Tod  and  Thomas  Cheap,  and  the  survivor  of  them,  and 
the  heirs  of  such  survivor,  at  any  time  or  times  during  the 
joint  lives  of  the  said  Francis  Stuart,  and  Mary  his  wife, 
or  during  the  life  of  the  survivor  of  them,  by  the  direction. 


IN  THE  SIXTH  YEAR  OF  GEO.  IT.  907 

and  with  the  approbation,  of  the  said  Francis  Stuart,  and  jflg5.^ 
Mary  his  wife,  or  of  the  survivor  of  them,  to  be  testified 
by  any  writing  or  writings  under  their,  or  either  of  their, 
hands  and  seals,  to  be  attested  by  two  or  more  credible 
witnesses,  to  make  sale  of,  or  to  convey  in  exchange,  as 
therein  mentioned,  all  or  any  part  or  parts  of  the  mes- 
suages, farms,  lands,  tenements,  or  hereditaments,  which 
were  thereby  limited  to  such  uses  as  aforesaid,  with  their 
appurtenances,  to  any  person  or  persons  whomsoever,  for 
any  such  price  or  prices  in  money,  or  for  such  other  equi- 
valent in  lands  and  hereditameats,  as  to  the  said  William 
Tod  and  Thomas  Cheap,  or  to  the  survivor  of  them  and 
hb  heirs,  should  seem  reasonable;  with  full  power,  upon 
payment  of  the  money  which  should  arise  by  any  such  sale 
of  the  sidd  premises,  or  of  any  part  or  parts  thereof,  to 
give  and  sign  proper  receipts  for  the  same,  which  receipts 
should  be  a  suflGicient  discharge  to  purchasers. 

Francis  Stuart,  and  Mary  his  wife,  had  one  child,  a 
daughter.  Mary  Stuart  survived  her  husband,  and  after- 
wards married  James  Stuart. 

'  By  an  indenture,  of  March,  178S,  creating  a  term  of 
one  thousand  years,  reciting  the  indenture  of  1775,  and 
the  death  o{  Francis  Stuart,  in  1777,  Mary  Stuart,  with 
the  consent  of  her  husband,  James  Stuart,  charged  the  es- 
tate with  2000/.,  borrowed  of  one  Alexander  Wood,  to 
whom  the  term  was  granted  as  a  security,  with  a  proviso 
id  make  it  void,  in  case  of  the  repayment  of  that  sum  to 
him,  with  interest.  By  an  indorsement,  on  the  back  of  this 
deed,  beariiig  date  the  Ist  April,  1788,  Wood  assigned 
this  term  to  Elixabeth  Gordon,  of  whom  Stuart  and  his 
wife  had  then  borrowed  SOOO/.  And  by  indentures  of 
lease  and  release,  of  five  parts,  of  the  same  date,  and  to 
which,  among  other  persons,  Stuart  and  his  wife,  the  said 
Elizabeth  Gordon,  and  one  James  Xxraham,  were  parties, 
stating  that  1000/.  only,  and  not  2000/.  had  been  paid  by 
Elixabeth  Gordon;  and  that  she  had  paid  it  in  purchase 
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lftgg»^       of  an  annuity  of  95/.,  to  be  paid  by  Stuart  and  his  wife; 
and  Reciting  that  Mary  Stuart  wafl  entitled  to  the  rever- 
sion of  the  premises,  expectant  on  the  death  of  her  daugh- 
ter, by  her  first  husband  Francis  Stuart ^  under  age,  and 
without  issue;  and  that,  for  better  securing  the  said  an« 
nuity  of  95/.  to  Elizabeth  Gordon,  the  said  James  Stnmi 
and  his  wife  had  agreed  to  grant  this  rererrion  to  Chraham 
and  his  heurs,  in  trust  for  Elixabeth  Gordon  and  her  «»• 
sighs;  the  premises  were  conveyed  to  Graham  in  fee,  sab* 
jeet'to  the  estate  of  Mary  Stuarts  daughter  therein,  and 
to  the  original  charge  of  150(M.,  upon  trast  for  EUeabeth 
Gordon  and  her  assigns,  to  secure  the  regular  payment  of 
the  annuity;  and  Stuart  and  his  wife  covenanted  to  levy  a 
fine  of  the  premises,  to  enure  to  the  use  oS  Graham  in  fee, 
for  corroborating  and  strengthening  the  said  term;  andf 
subject  thereto,  to  Graham  and  his  heirs,  upon  the  trusts 
before  mentioned.    Stuart  and  his  wife  duly  levied  a  fine, 
sur  conusance  de droit,  ^e.  to  Graham^  aa  of  EasterTemf 
88  Geo.  8,  of  the  premises  in  question,  in  pursuance  of 
the  covenant  contained  in  the  deed  of  178S*     In  Monk, 
179S,  by  indentures  of  lease  and  release  df  ten-parts,  at- 
tested by  two  witnesses,  and  to  which   Tod  ttid  Cheupi 
(the  two  trustees  for  sale,  appointed  in  the  deed  of  1775,) 
Elinabeth  Gordon,  James  Graham,  James  Stmart,  and  his 
wife,  and  various  other  persons^  who  had  joined  in  exe* 
euting  the  before-^nentioned  indentures,  were  partita;  aid 
reciting  the  indentures  of  1775,  1782,  and  1788,  and  the 
fine  levied  in  pursuance  thereof,  and  the  annuity  payaUe 
to  Elistabeth  Gordon;  it  was  witnessed,  that  in  e6nside^ 
ation  of  the  sum  of  867(M.,  paid  by  3ir  Wittiam  Smyth,  and 
by  virtue,  and  in  execution  of  the  power  rea^rved  to  Mrs. 
Stuart,  by  the  hidenture  of  1775,  but  subgect,  and  withoat 
prejudice  to  the  aforesaid  power  of  sale  and  conveyance, 
lunited  to  Tod  and  Cheap,  and  the  exercise  thereof^  and 
the  uses  thereby  created,  Mrs.  Stuart  directed  and  ap- 
pointed, that  if  her  daughter  should  die  without  leaving 
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i98ae  of  her  bodj,  theo^  and  aftet  Im  daughlcr^s  ieoease, 
and  audi  fiuliiye  of  iaiiie»  the  premiaes  should  remain,  and 
the  indenture  of  1775  shouhl  operate^  to  the  uses  thei^ 
inaAer  Inited;  ahe  then  directed  7W  and  Ckemp  to 
sdl  and  oonvey  the  ptemiaea  to  the  uses  theiemafter  limil- 
edy  and  to  exercbe  the  power  of  sale  given  them  by  the 
deed  of  1775,  and  the  line  levied  in  pursuanee  there^: 
and  Tod  and  Ck&^p  did  therdq^  sell  and  convey  the  pre- 
nuaes  to  the  naes  theteinafter  Uouted;  and  Siuari  and  hia 
wife»  Tod  and  CAeap^  and  Qraham^  with  the  consent  of 
EtiMobeik  Cronkm,  according  to  their  respective  interests, 
granted,  bargained,  sold,  assigned,  rdeased,  and  confirm- 
ed the  prendsea  in  question,  to  the  said  Sir  WiUiam  Smyfk 
and  hia  heirs,  to  hold  to  the  several  uaes  thereinafter  men* 
tioned,  which  were  such  aa  he,  the  said  Sir  William  Smyiky 
should  apfMnt,  with  the  usual  trusts  to  bar  dower;  and, 
for  defiiuk  of  appointment,  to  the  heirs  and  assigns  of  the 
stadaitWiUiamSmpih,  to  whom  EU^abeih  Gordon  alaa 
aiQgiied  the  residue  of  her  term  of  lOQO  year^  and  remit- 
ted Ibe  annuity  of  95^  Sir  WiUiam  Smyik  deviaed  the 
piemiae%  by  will,  to  the  plaintiff  and  another,  in  fise,  in 
tmst  to  adl,  and  died  in  May,  1833 ;  and  shortly  after- 
wards the  fdaintiff  eontraeted  to  sell  them  to  ^  defimdant. 

The  qnestioB  for  the  opinion  of  the  Court  was,  whether 
the  fine  levied  by  Jame^  Stuart,  and  itfary  bis  wife,  in 
Easier  Tenn>  29  Geo*  3,  operated  tq  extinguish  or  de- 
stroy the  ri^t  or  power  of  the  said  Marj^  Stmart^  to  con« 
sent  to  a  sale  of  the  settled  estates,  und»  the  power  ibr 
that  purpose,  contained  in  the  indenture  of  the  ^th  May, 
1775,  so  aa  to  prevent  an  exercise  of  such  power  of  sale 
by  the  trustees  of  the  same  indenture*  If  the  Court  should 
be  of  opinion,  that  the  fine  did  not  so  operate,  then  the* 
verdict  found  for  the  plaintiff  was  to  stand;  but  if  they 
dioold  be  of  <qpittion  that  the  fine  did  so  operate,  then  » 
verdict  was  to  be  entered  for  the  defendant. 

The  case  now  came  on  for  argument,  when — 
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Mr.  Serjeant  Bosamquet,  for  the  pkintiff,  contended/ 
that  the  fine  did  not  operate  to.  extinguish  or  destroy  the 
Mamb.  po^er  of  Martf  Siuart^  to  consent  to  a  sale  of  the  settled 
estates,  under  the  power  contained  in  the  indenture  otMajf, 
.  1775,  so  as  to  prevent  an  exercise  of  suishpower  of  sale^ 
by  the  trustees;  and  he  relied  on  the  case  of  The  Eail 
and -Countess  ot  Jersey  v.  Deane  (a),  as  being  precisely  in 
point;-^where^  by  a  marriage  setdementj  dated  December, 
1806,  certain  manors  and  knds  were  limited  to  the  hus- 
band for  Hfe ;  remainder  to  the  wife  for  life ;  remainder  to 
the  use  of  the  first  ^nd  other  sons  of  the  marriage  succes- 
sively in  tail  male ;  remainder,  m  case  the  wife  should  sur- 
vive the  husband,  to  her,  in  fee ;  but  if  Ae  should  ^e  in 
the  life-time  of  her  husband,  remainder  to  the  daughters 
successively,  in  tail  male;  remainder  to  the  use  of  such 
persons  related  by  blood  or  consanguinity,  and  in  such  es- 
tates or  interests,  and  in  such  manner,  and  charged  with 
such  sums  of  money,' in  favour  of  such  persons  so  related, 
as  she  by  her  will  might  appoint;  and,  in  case  of  no  such 
ap]pointment,  to  her  in  fee.  The  settlement  also  contained 
a  power  for  the  trustees  there  named,  at  the  request,  and 
by  the  direction^  of  the  husband  and  wife,  br  the  survivor,  to 
sell  or  exchange  .the  settled  estates,  and,  for  that  purpose,* 
to  revoke  all  and  any  of  the  uses  contained  in  the  settle- 
ment; and  also  a  covenant  by  the  husband,  for  further  as- 
surance on  his  part,  and  that  of  his  wife,,  and  Idl  perscms 
claiming  under  him.  In  pursuance  of  this  settlement,  cer- 
tain fines  were  levied*  By  deed,  dated  March^  1807,  re- 
qting  the  settlement,  and  the  fines  levied  in  .pursoanoe 
thereof,  and  the  limitations  therein  contained,  and  further 
diat  the  wife  was  desirous  of  acquiring  an  absolute  pow- 
er of  appointment  over  the  numors,  &c.  comprised  in  the 
settlement,  in  the  event  of  her  surviving,  or  dying  in  the 
life*time  of  her  husband,  and  there  being  a  general  fidiuio 

(«)  ^  Blum.  &:Ald.  669, 
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of  isBue  of  her  body,  inheritable  to  the  manors,  &c.  under  ^^^ 
the  settlement,  the  husband  and  wife  covenanted  to  levy 
certain  fines,  sur  eamisanee  de  droit  come  ceo,  with  pro- 
damatioiifl,  to  i/.  Gr.  and  his  heirs,  of  all  die  manors,  &c. 
compmeA  in  the  settlement :  which  fines  were  to  oparate, 
and  to  be  taken  to  opmte,  first,  for  corroborating  the  uses 
contained  in  the  settlement  antecedently  to  the  limitaticun  to 
die  use  of  the  wife  in  fee  simple,  and,  subject  thereto,  to  the 
use  of  such  persons,  &c.,  as  the  wife  by  will  or  deedmight 
appoint,  la  pursuance  of  this  latter  deed,  several  fines  come 
ceo  were  levied  by  the  husband  and  wife: — ^It  was  held,  that 
under  these  drcumstances,  these  latter  fines  did  not  operate 
to  extinguish,  destroy,  or  suspend  the  right  or  power  of 
the  husband  and  wife,  and  the  survivor  of  them,  to  .request 
and  direct  a  sale  or  exchange  t>f  the  settled  estates,  linder 
^•powers  for  that  purpose  contained  in  the  settlement, 
80  as  to  prevent  an  exercise  of  those  powers  by  the  trus* 
tees.  In  that. case,  all  the  previous  authorities  on  the  sub- 
ject were  referred  to,  and  commented  on;  and  the  Vice 
Chancellor  has  since  acted  on  the  above  decision  of  the  Court 
otKimg's  Bench.  The  powers,  both  in  that  case  and  in 
the  present,  are  similar  in  their  nature;  and  here,  the  deed 
to  lead  the  uses,  of  the  Ist^p*^*  1788,  was  executed  for  a 
specific  purpose,  fftM.  to  secure  the  regukr  payment  of  the 
annuity  to  Elhtabeth  Gordon;  and  Stuart  and  his  wife 
cov^ianted  to  levy  a  fine  accordingly,  and  the  interests  of 
all  parties  were  provided  for,  whose  interests  it  was  mate* 
rial  to  preserve.  The  intention  of  the  parties,  must,  at  aU 
events,  be  r^arded,  in  order  to  ascertain  what  waa  the 
object  of  levying  the  fine,  and  it  is  evident,  that  it  was 
done  in  pursuance  of  the  covenant  contained  in  the  deed 
to  lead  the  uses,  and  the  Court  will  modify  it  according^. 
It  is,  therefore,  clear  that  the  power  for  the  trustees  to 
seQ,  was  not  touched  by  the  fine,  and  that  the  only  effect 
of  it  was,  to  secure  the  annuity  to  Elizabeth  Gordon; 
and  that  havmg  been  satisfied  or  determined,  Mary  Stuart 
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was  to  be  pheed  in  the  same  situation  in  whidi  she  stoodi 
before  the  deed  was  executed  or  the  fine  levied* 

Mr.  Seijeant  Tadefy,  for  the  defendant— Although  in 
Herrimg  t.  Brotm  {a),  it  was  established,  that  the  opeim* 
timi  of  a  fine  was  to  be  controlled  by  the  agreem^it  of  the 
parties^  and  that  the  Court  would  modify  its  eSBtct,  so  as 
to  further  their  intent;  yet  a  fine  alone,  withoot  a  dedaiu- 
tion  ofuses,  has  the  effect  of  extinguishing  or  destroying 
att  antecedent  powers,  except  those  expressly  reserved  by 
the  deed  to  lead  such  uses ;  and  as  Sir  M<Uthef»  Hate  ob* 
served  (&), ''  fines  and  feoffments  do  ransack  the  whole  es- 
tate, and  pass,  or  extinguish,  &c.  all  rights,  conditions,  pow- 
ersy  &c.  belonging  to  the  land,  as  well  as  the  land  itself;  * 
and  in  the  deed  to  lead  the  uses  of  the  fine  ia  question,  no 
intent  is  expressed,  to  preserre  the  power  of  the  trustees; 
they  were  not  the  conusors,  nor  was  it  material  that  they 
should  be  so,  the  power  not  being  in  them  alone,  nor  to 
be  exercised  at  their  will,  nor  for  their  own  benefit;  but  it 
was  to  be  put  in  motion  by  jS^tiar^andbiawifo,  orthesui^ 
vivor^  who  alone  were  to  direct  the  uses,  and  the  ps(rtici&* 
lar  manner  in  which  the  power  was  to  be  exercised.  The 
objects  ofthe  deed  to  lead  the  uses  were,  to  secure  the  pay- 
mentof  the  annuity  toJE&raieM  Oor«Iba,  and  to  limit  theuacs 
toGfroAasi  and  his  heirs,  so  as  tocenveyafee  to  him;  and  al- 
though it  has  been  said,  that  it  was  merely  intended  to  opnate 
as  a  further  security  for  the  annuity,  yet  the  Court  cannot 
look  to  resulting  trusts.  Besides,  in  the  deed  no  aUuaoB 
whatever  is  made  to  the  preservation  of  any  power,  whieh 
disdngttishes  this  case  from  that  of  The  EartiifJO^rsgr  ▼« 
Deanef  where  theie  was  an  express  saving,  mr.  **  for  corro* 
berating  the  several  uses,  trusts,  &c,,  Umited  and  contained 
of  and  concerning  the  said  manors,  and  expressed  by  the  set- 
dement,  anteeedenUy  to  the  several  limitations  therein  re- 

(a)  Carth.22;  &  C.  2Show.  1^6;  1  Vent  371.        (A)  1  Vent  228. 
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8p6etif«ly  ecMiteiiied/'  H«re,  howeYer»  no  mch  objact  in  I8f5. 
ezpfesaed :  add  it  would  be  contnury  to  die  eflbct  of  the 
indenture,  if  the  power  of  Bale  should  be  ontstandiDg  in 
the  trustees;  and  the  intention  to  give  GfmAmN  a  fi»e  would 
be  altogether  frustratedj  aa  they  might  have  ezeeuted  the 
power  under  the  dtrectfon  otSiuari  and  his  wife  (the  ooi^ 
usota)  notwithstanding  the  conveyanoe  to  him.  Thia  is 
not  fike  the  case  of  a  wiH,  which  must  be  construed  accord-^ 
ing  to  the  apparent  intention  erf  the  testator;  fiir  here  the 
whole  deed  must  be  taken  togedier,  and  the  nature  of  the  es* 
tatCj  as  wen  aa  the  objects  the  parties  had  in  view^  and  their 
means  of  effectuating  those  objects,  must  be  considered ;  and 
their  principal  object  undoubtedly  was,  to  convey  a  fee  to 
GraAmm.  There  are  numeroua  authorities  by  whkh  the 
principle  is  established^  that  a  ftne,  uncontrolled  by  any 
sgieement  of  the  parties,  or  an  intent  to  do  so,  has  the  e£> 
feet  of  extingnishing  all  antecedent  powers.  In  Herring  r^ 
gr<iwfi»wheteaparty,seisedinfeeofland8,madeasettiement 
to  truatees  and  their  heirs,  to  the  use  of  the  settlor  for  ISSe, 
lemaimkr  to  hu  brother  in  tail,  with  a  power  of  revocation, 
and  afterwards  levied  a  fine  without  any  declaration  of  die 
uses  precedent  to  the  levying  it;  it  was  at  first  held^  that^ 
bylevjrhag  thefine,  he  had  extinguished  the  power  of  revo- 
cation, and  that  a  subsequent  deed,  containing  a  dedaratiosi 
of  uses,  was  of  no  effect :  but  that  judgment  was  afterwards 
reversed,  0n  the  ground  that  the  fine  and  the  deed  dedaiing 
the  usee  were  to  be  considered  as  one  and  the  same  ecnavey*- 
snce.  In  We9i  y.Bemey{a),  aiid  Smith  y.  Death  (b),  the 
dirtinction  between  powers  simply  collateral^  and  powers  in 
gross,  was  completely  set  at  rest.  A  power  of  sale  may  be 
simOated  to  a  power  of  revocation;  andinD^^tff*^  CBoe(c), 
where  a  person,  seised  in  fee,  covenanted  to  stand  seised  to 
the  use  of  himself  for  life^  remainder  over,  reserving  to 

(«)  MS.  H.  T.  Igl9.        (*)  MS.  H.  T.  1819.         (c)  1  Rep.  173. 
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himself  a  power  of  revocation  by  deed  indented  anl  en* 
rolled; — the  first  deed  was  revoked,  but  before  the  deed  of 
revocation  was  enrolled,  he  levied  a  fine  of  the  lands; — ^it 
was  held,  that  the  fine,  being  levied  before  the  enrolment 
of  the  deed  of  revocation,  until  which  time  the  revocation 
was  iniperfect,  had  extinguished  the  power.  And  in  Al- 
bany's case  (a),  where  a  feoffment  was  made'of  two  acres, 
to  the  use  of  A.  for  life,  remainder  to  C  in  tail,  remainder 
to  Z>.  in  fee,  with  a  proviso  that  if  £•  should  die  without 
issue,  then  A.  might  revoke,  &c.,  and  declare  new  uses; 
A^  made  a  feoffment  of  one  of  the  acres  to  JFl,  and  af- 
terwards rJBVoked  the  first,  and  limited  new  uses;  it  was 
held,  that,  by  the  feoffment,  the  power  to  revoke  and  to 
limit  new  uses  was  extinguished.  That  case,  therefore, 
established  the  principle,  that  powers  relating  to  land, 
whether  appurtenant,  or  in  gross,  may  be  destroyed  by  a 
release  to  any  person,  having  an  estate  of  freehold,  in  pos- 
session, remainder,  or  reversion,  in  the  lands  to  which  the 
power  relates.  And  here,  as  the  object  was  to  convey  an  es- 
tate in  fee  to  Graham,  and,  as  no  intent  was  ezpresaed  tp 
preserve  the  power  of  sale  by  the  trustees,  the  fine  oper- 
ated so  as  ta  extinguish' their  power  to  sell,  as  well  as  to 
destroy  the  right  of  Mary  Stuart  to  consent  to  the  sale 
of  the  settled  estates,  under  the  power  in  question. . 


Lord  Chief  Justice  Best. — ^The  question  in  this  case 
arises  on  the  construction  of  certain  deeds,  and  otiier  in- 
struments, which  are  therein  recited  or  set  out;  and  wheo 
their  substance  and  meaning  are  looked  at,  there  appears 
to  me,  to  be  no,  difficulty  whatever*  The  action  was 
brought  to  recover  the  amount  of  the  purchase  money  of 
an  estate^  which  the  defendant  had  bought  of  the  plain- 
tiff^: or,  in  other  words,  the  latter  sought  to  recover  dant- 


(«)  1  Rep.  Ill;  Sugden on  Powers,  Sd.  Ed.  80,81. 
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agn  for  a  breach  of  agreement,  by  tbe  defendanti  in  not  .  ^88^, 
completing  the  purchase  of  the  estate.  The  plaintiff 
insists  that  he  has  a  good  title;  and  that  depends  on 
the  question,  whether  the  power  of  the  trustees  to  sell  had 
been  destroyed  by  any  act  of  Mrs.  Stuart,  or  her  husband. 
The  power  was  created  by  a  deed  of  1775,  on  the  first  mar* 
riage  ofMarjf  Stuart;  and,by  that  indenture,  certain  powers 
were  rested  in  her  and  her  husband,  one  of  which  was,  that 
two  tnistees  might  sell  the  estate,  by  the  direction,  and  with 
the  approbation,  of  the  husband  and  wife,  or  the  surriVor  of 
them;  and,  as  she  survived  her  husband,  the  power  of  sale 
could  iHilybe  executed  under  herdirection.  After  the  death 
of  her  husband,  Mrs.  Stuart  intermarried,  and  she  and  her 
second  husband  raised  money,  by  way  of  annuity,  from  one 
EliMobeth  Gordon,  subject  to  this  power;  and  to  secure 
the  repayment  of  the  principal  sum  advanced,  a  fine  was 
levied,  according  to  a  deed  drawn  up'to  lead  the  uses.  It 
is  unnecessary  to  consider  what  would  be  the  effect  of  a 
fine  wiAout  any  such  deed ;  if  it  were,  it  might  be  neces- 
sary to  look  inioDigget^M  case,  and  Albany's  case,  and  see 
whether  the  doctrine  therein  laid  down  can  now  be  support- 
ed. But  all  that  those  cases  decide,  is,  tbat  if  a  fine  be  levi- 
ed without  a  deed  to  declare  the  uses,  it  operates  as  an  ex- 
tinguishment of  all  antecedent  powers,  or  as  Sir  Matthew 
Hale  justly  observed,  "  it  ransacks  the  whole  estate.**  But 
here,  there  was  a  deed  to  lead  the  uses,  and  we,  therefore, 
need  not  refer  to  an  earlier  decision  than  Herring  v. 
Braum,  as  reported  in  Shower  and  Carthew,  which  must  be 
considered  as  of  the  highest  authority.  There,  a  tenant 
fer  life,  with  power  of  revocation,  levied  a  fine,  and  then, 
by  a  deed,  executed  a  short  time  after,  declared  the  uses  of 
it;  and  the  deed  was  executed  in  the  manner  required  by 
die  power.  The  Jury  found  the  fine  to  have  been  levied 
with  an  intent  to  make  partition,  and  to  the  uses  declared 
in  the  deed;  and  after  a  mostfible  argument,  the  Court  of 
King*s  Bench  determined,  that  the  fine  had  destroyed 
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liM>^      tke  power*  FromUusjudgment,  howerer,  there  was  an  q[K 
pea}  to  the  Exchequer  Chamber^  wheie  it  was  reveraed,  on 
the  giouiid,  that  the  fine  and  deed  wa«  but  <»e  and  the 
same  eomreyance,  andthat  both  together  weiemeaecution, 
aiid«iotanextingakhnent»ofthepower.  That  decision  is 
oot  oidy  cottrialent  with  sense  and  joatioe,  but  has  heen  eon- 
fimed  bjr  subsequent  cases,  and  parlicukrly  by  Doe  d. 
Odiarne  v.  Whiiehead{a),  and  the  doctrine  established  by 
aH  the  authorities  is,  that  Mkov^  the  levying  of  a  fine 
displaoe  existing  interests;  yet,  if  there  be  an  accompany- 
iog  deed«  shewing  the  intent  and  object  for  which  it  was  le^ 
wk^,  it  shall  not  operate  to  destroy  powers,  whidi  it  was  obr 
▼iousfy  the  intentionofthe  parties  to retam;  andthatseTeral 
emveyances  nay  be  considered  as  one  assurance,  for  the 
purpose  of  carrying  such  intention  into  effect.    What  then 
was  the  intent  of  the  parties  in  leyyiog  the  fine  in  this 
<^e»  and  what   is  its   effisct?    It  was  levied  by  Mrs. 
fSftftart  and  her  second  husband*  fyt  the  sole  purpose  of  se- 
4mcing  the  payment  of  the  annuity  to  Elizabeth  Gordom: 
end  although  it  has  been  said  that  itconveyed  the  estate  to 
XSffisAdMiandhish^re;  yet  the  fee  was  not  conveyed  to  him 
es «  separate  and  independent  tetate,  but  only  lor  the 
sH^Hwlinate  purpose  <^  securing  the  payment  of  the  annu- 
jly..    Graham's  estate  was  oidy  to  eiust  during  the  lifis  of 
Ahe  grantee  of  the  annuity^  and,  onber  death,  it  was  to  re- 
vert to  Mrs.  iSfiMir/  and  ber. husband,  and  to  vest  in  them 
accordingly,  suliject  to  tbe  ternvs  of  the  (^iginalsettlensent. 
U  has  been  further  said,  that  the  parties  must  apply  to 
a  Court  of  Equity  jbr  rdief,  as  we  cannot  take  notice  of  a 
resnltfaig  trust;  but,  where  an  estateis  conveysod  by  A.  to 
B.  during  the  life  of  CL,  it  k  not  necessary  fi)r  4;  fva  the 
death  of  C,   to  apply  to  a  Court  of  Equity,  and  no 
conveyance  is  necessary,  as  the  resulting  trustvewrta  to 
the  finmer  possessor.    8o«  here^  on  the  death  of  Eliaeh^ 

(«)  2  Burr.  71B. 
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ietk  <jord(mf  tlie  interest  of  Mrs.  Siuari  attached;  and  Jiass^ 
tbeestate  revested  in  her  aodher  husband,  under  the  opera- 
tkmof  the  statute  of  uses.  Although  it  has  been  attempted 
to  distinguish  this  case  from  that  of  The  Earl  of  Jersey  v. 
Detme^  as  it  does  not  appear  by  the  deed  to  lead  the  uses^ 
that  it  iras  tlie  intention  of  the  psrties  that  the  fine  should 
oirijroperate  as  a  security  for  the  aiuiuity ;  yet,  tddng  the 
iriide  of  die  instrument  together,  enough  appears  to  shcfr , 
Aatit  WMnot  the  intention  of  the  parties  that  the  fine 
dioidd  cpsnte  so  as  to  destroy  the  power;  and,  if  efiect 
be  gtrea  to  that  intent,  it  will  not  f^event  an  exerdse  of 
tfaepew^r  of  sale,  by  the  trustees  appointed  under  the  ori- 
gins] settlement. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.    The  only 

difficulty  has  arisen  from  the  number  and  length  of  the 

deeds  which  are  set  out  in  the  case ;  and  when  that  of  the  Ist 

^pril,  178S,  by  which  the  uses  of  the  fine  were  declared,  is 

kxdced  at,  the  obscurity  in  which  the  case  seemed  to  be  en- 

vdoped  is  completely  removed.    The  intent  of  the  parties 

must  be  first  considered ;  and  although  a  fine  alone,  and 

uncontrolled,  without  a  deed  declaring  the  uses,  will  ex- 

tioguish  a  power;  yet  it  is  not  so,  where  there  is  a  deed 

dedaring  the  intention  of  the  parties.     That  priocii^e 

was  fuBy  •estaUished  in  Herring  v.  Browm^  and  in  Doe  d. 

OtUarme  v.  WhUehead^  where  there  was  a  covenant,  m  a 

release  frosn  a  tenant  in  tail,  to  levy  afine  to  the  useof  tibe 

releasee,  tihe  fine  and  release  were  holden  to  be  but  one 

assonuee.    There  is  nothing  in  thiB  case  to  shew  that 

the  paitien  had  any  oAer  object  or  intent  than  to  pro* 

-teet  or  secure  the  payment  of  the  annuity  to  EUxabeth 

Gerdgm^  and  when  the  tsust  in  her  favour  was  executed, 

Aejeatate  reverted  to  Mxu.  Siuartf  subject  to  the  provt- 

sioiis  contained  in  the  original  settiement. 

Mr.  Justice  Burrouoh. — In  every  fine,  the  conusor 
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acknowledges  that  the  lands  therein  comprised  are  the 
lands  of  the  conusee  by  the  gift  of  the  c<mu8or.  A  fine, 
therefore,  sweeps  away  all  the  conusor's  title  to  the  es- 
tate, unless  there  be  a  deed  to  declare  or  lead  the  uses. 
But  when  there  is  such  a  deed,  it  is  the  same  as  if  the  uses 
were  inserted  in  the  fine  itself.  The  two  constitute  one 
conveyance,  and  must  receive  one  and  the  same  constroe- 
tion.  Difficulties  have  sometimes  arisen,  where  the  deed 
has  not  been  executed  immediately  on  the  levying  of  the 
fine;  yet  it  has  been  held,  that  it  would  be  unreasonable 
to  make  a  forfeiture  or  extinguishment  of  a  r^ht,  merely 
by  relation,  which  is  but  ^tio  juris.  Here,  however, 
the  deed  declares  the  intent  for  which  the  fine  was  levied, 
and  appears  to  have  been  executed  at  4he  time. 


Mr.  Justice  Gaseleb  concurred. 


Pasiea  to  the  plaintiff*. 


DORVILLE  V.  WhOHWEU. 


TMeidags 

On  an  affldavit  X  HE  defendant  in  this  cause,  having  been  arrested  upon 
hJ^^^dSed  ^  !^opias  ad  respondendum,  and  given  .a  bail4x>nd  to  the 
with,  the  filacer  Sheriff  of  Yorkshire,  a  rule  was  obtained  by  Mr.  Serjeant 

for  iiiddUuxt  a  i 

eapUuadretpoi^  Bosanquet,  on  a  former  day  in  this  Term,  calling  on  the 
to'thTlh^ff!^  pkintiff  to  shew  cause  why  such  bond  might  not  be  ddivered 

that  ooonty, 
against  the  de- 
fendant, who 
not  being  found 
there,  an  office 
copy  of  the  affi- 
davit  certified 
by  the  filacer 
for  Middk$€x, 
was  filed  with 
the  filacer  for 
Torkthirt!  on 

wUch,  another  capht  was  issued  into  the  latter  county,  instead  of  a  Uttatums  wherenpoo  the 
defendant  wm  aiTested:~Held,  that  this  wasirreguUr,  as  a  fresh  affidavit  should  have  been  swoin 
before  the  fihucr  for  Kev^sA  jrt . 


up  to  be  canceUed,  on  the  defendant's  entering  a  comnion 
appearance.  He  founded  his  motion  on  aflidavits,  which 
.stated,  that  a  capias  ad  respondendum,  retuznaUe  in  fif- 
teen days  of  Easter,  with  an  ae  eiiam  to  hold  the  defaad- 
ant  to  bail,  for  100/.  and  upwards,  was  issued  into  Mid- 
dlesex, founded  on  an  affidavit  of  debt,  sworn  befirae  the 
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dqputy  filacer,  and  filed  in  the  filacer's  office  for  that  coun-  1825- 
ty;  that  the  defendant  not  being  found  there,  but  being  Doaville 
resident  in  Yorkshire ^  the  plaintiff  obtained  an  office  copy  wnoinrsLL. 
of  the  affidavit  of  debt,  certified  by  the  filacer  for  Middle- 
sexy  which  he  lodged  with  the  .filacer  for  Yorkshire ^  and 
thereupon  a  second  capias  was  issued  into  the  latter  county, 
upon  which  the  defendant  was  arrested,  and  gave  the  bail- 
bond  in  question.  The  learned  Seijeant  contended,  that, 
under  diese  circumstances,  the  arrest  was  irregular,  as  the 
phuntiff  ought  to  have  filed  a  new  affidavit  of  debt  with 
die  filacer  for  Yorkshire';  and  that  the  mere  office  copy  of 
the  affidavit,  as  certified  by  the  filacer  for  Middlesex^  was 
insufficient  for  that  purpose;  and  he  dted  the  case  of 
Anderson  v.  Hayman  (a),  where,  on  an  affidavit  of  debt, 
sworn  before,  and  filed  with,  the  filacer  for  DeooUf  a  capi- 
as ad  respondendum  issued  to  the  sherifi^  of  that  county, 
against  the  defendant,  who,  not  being  found  there,  an  of- 
fice copy  of  the  affidavit  was  filed  with  the  filacer  for 
London^  on  which  another  capias  issued,  directed  to  the 
sheriflb  ot  Londouy  under  which  the  defendant  was  arrest- 
ed,— ^it  was  held,  that  this  was  irregular,  and  that  an  affi- 
davit should  have  been  sworn  before  the  filacer  for  London  ; 
as  also  that  of  Dcdion  v.  Barnes  (6),  where  it  was  held, 
that  a  special  capta^,  issued  upon  an  affidavit  sworn  at  the 
BiU  of  Middlesex  office,  was  irregular. 

Mr.  Serjeant  Vaughan^  now  shewed  cause,  and  relied  on 
die  case  of  Boyd  v.  Durand  (c),  where  it  was  held,  that  if  a 
plaintiff  proceed  by  a  second  original  capias^  instead  of  a 
teHaUm  eapias^  a  second  affidavit  to  hold  to  bail  was  not 
requisite ;  and  it  was  doubted,  whether,  in  such  a  case,  it 
were  necessary  to  file  an  office  copy  of  the  affidavit,  with 
die  fflacer  for  the  second  county,  Mr.  Justice  Lawrence 

(a)  2  B.  Moore,  192.  (6)  1  Mau.  &  Sdw.  230. 

(c)  2  Taunt.  161. 
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18S5.        saying,   ''as  to  the  practice  regarding  the  isstung  of  a 

DoRviLLB      testatum  capias,  the  act  of  Parliament  (a)  does  not  sbj 

Whomwell.     ^1^^^  more  than  one  affidavit  shall  be  made;  and  the  prac*> 

tice  has  prevailed  of  sending  a  copy  to  the  filacer  of  an* 

other  county,  who  thereupon  makes  out  a  capias,*^ 

Lord  Chief  Justice  Best.  —  The  original  affidavit  of 
debt  was  filed  with  the  filacer  for  the  county  of  Middle^ 
seXf  and  the  plaintiff,  instead  of  issuing  a  testatum  capias 
into  YorisMre,  where  the  defeAdant  resided  (he  not  hav- 
ing been  arrested  on  the  original  ciapias),  sued  out  a  new 
aqnas  into  the  latter  county,  on  obtaining  an  office  copy  of 
the  affidavit,  certified  by  the  filacer  for  Middlesex,  which 
he  lodged  with  the  filacer  for  Yorkshire.  This  was  clearly 
irregular,  according  to  the  late  case  oi  Anderson  y.  Hay^ 
man,  as  reported  by  Moore,  which  not  only  appears  to  me 
to  be  founded  in  good  sense,  but  is  an  authority  to  which 
we  are  bound  to  adhere.  The  report  of  that  case  in  Tasm* 
ton  is  incorrect ;  for  the  Court  decided  on  the  grounds 
stated  by  Moore.  When  a  defendant  cannot  be  found  in 
the  county  into  which  the  original  capias  issued,  and  it 
be  intended  to  issue  a  new  capias  mto  another  county* 
a  second  affidavit  must  be  sworn  and  filed  before  thet 
filacer  for  the  county  into  which  the  new  capias  is  to.  be 
issued. 

Mr.  Justice  Park. — The  case  of  Boyd  v.  Durand,  is 
distinguishable  from  the  present,  for  there  the  same  person 
executed  the  office  of  deputy  filacer  for  both  the  cpimties, 
viz.  for  Middlesex  and  for  Surrey;  and  in  Dalton  v.  Barnes^ 
it  was  contended,  that  the  practice  was,  for  the  filacer,  up- 
on either  the  original  affidavit,  or  an  office  copy  of  it,  being 
transmitted  to  him,  to  issue  his  writ ;  but  the  Court  there 
said,  that  such  could  not  be  the  practice,  for  that  an  affidavit 

(a)  12  Geo.  1,  c  29. 
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made  fiir  one  ispeciflc  objecti  could  not  be  transferred  to 
another,  and  that  perjury  could  not  be  assigned  on  the  of- 
fice copy.  I  perfectly  agree  wiA  the  reasoning  of  the  Court    whomwbll. 
m  Anderson  ▼.  Hnyman^  as  that  case  is  reported  in  Moore. 

Mr.  Justice  BurrouoHj  and  Mr.  Justice  Gaselee,  con- 
curruig — 

Rule  absolute,  with  costs. 


Williams  9.  Cooke.  m*^  Srd. 

JlHE  plaintiff  having  obtained  a  verdict  against  the  de-  tim  pUintifl; 

fendant,  and  entered  up  judgment,  and  sued  out  execution  J^!^^^^^^ 

thereon,  Mr.  Serjeant  Pell  applied  for  a  rule  calling  on  the  defendant, 

the  former  to  shew  cause  why  the  sum  of  171/.  2s.,  the  ment,  and  sued 

amount  of  the  sum  levied,  should  pot  be  impounded  in  the  ^[^2^^^^" 

hands  of  the  sheriff,  until  an  ac^on,  brought  by  the  defend-  gJJ^"*^*^ 

ant  against  the  plaintiff,  as  acceptor  of  a  bill  of  exchange  allow  the  vum 

for  200/.,  and  of  which  the  defendant  was  the  holder,  had  podded  in  ithe 

been  determined.  The  learned  Serjeant  submitted,  that  the  S^^^^ua^^a^ 

Court  might,  in  the  exercise  of  their  equitable  jurisdiction,  ^tion,  which 

the  defendant 

grant  the  application  in  the  terms  as  prayed.  had  commenced 

against  the 
plaintiff,  as  the 

Lord  Chief  Justice  Best.— This  is  a  motion  of  the  first  acceptor  of  a  bui 

of  ezdiangiey  had 
impression,  and  I  do  not  think  that  we  have,  as  has  been  been.determin- 

said,  a  discretionary  power  to  accede  to  the  defendant's 

application.     The  plaii^tiff  has  obtained  a  verdict  against 

the  defendant,  on  which  judgment  has  been  entered  up, 

and  execution  issued,  and  we  cannot  prevent  him  from 

obtaining  the  fruits  of  his  execution;  we  might,  however, 

protect  the  sheriff,  if  he  felt  any  difficulty  as  to  paying 

over  the  amount  of  the  levy.    It  has  been  argued,  that,  as 

the  plaintiff  is  indebted  to  the  defendant,  as  the  acceptor 

of  a  bill  of  e:p:change,  in  a  larger  sum  than  that  levied  and 
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now  remaining  in  the  hands  of  the  sheriff,  that  sum  might 
be  impounded  until  the  action  pending  on  the  bill  has  been 
determined.  But  the  ground  of  the  motion  is  in  the  na- 
ture of  a  set  off,  and  although  mutual  judgments  may  be 
set  one  against  the  other,  yet  here  there  is  no  mutuality, 
the  defendant  not  having  even  obtained  a  verdict  in  the 
action  brought  by  him  against  the  phuntiff.  It  therefore 
appears  to  me,  that  there  is  no  colour  for  thb  application. 


The  rest  of  the  Court  concurring — 


Rule  refused. 


May  3rd. 

A  defendant 
bavilig  been  ar- 
tefted  by  the 
Initiabofhia 
Christian  name 
only,  and  hav- 
inff  tigned  a 
baU-bondinlike 
manner:— The 
Conrt  ordered 
Ae  bail-bond  to 
be  deHvered  np 
to  be  cancelled, 
and  a  common 
appearance  en- 
tered;— but  aaid 
that  if  a  party 
sign  a  written 
instroment  by 
his  initials  only, 
and  refbse  to 
giTe  his  foU 
name  on  enter- 
ing  into  a  bail- 
bond,  the  Court 
will  not  reliere 
him  on  motion. 


FaHRBRODH  v.  SoLLfERS. 

A  RULE  nisi  having,  on  a  former  day  in  this  Term,  been 
obtained  by  Mr.  Serjeant  Wilde,  that  the  bail-bond,  given 
by  the  defendant,  on  his  being  arrested  at  the  suit  of  the 
plaintiff,  in  this  cause,  might  be  delivered  up  to  be  can- 
celled, and  a  common  appearance  entered,  on  an  affidavit 
which  stated  that  he  was  described  in  the  capiits  by  the 
name  o(N,  A.  SolUers,  the  whole  of  his  Christian  name 
not  being  set  out,  and  that  he  had  signed  the  bail-bond  in 
the  same  manner. 

Mr.  Serjeant  Vaughan  now  shewed  cause,  on  an  affi- 
davity  which  stated,  that  the  action  was  brought  against 
the  defendant,  on  a  bill  of  lading,  which  he  had  signed  by 
his  initials  only;  and  he  relied  on  the  case  of  flbu^tf  v. 
Coleman  (a),  where  the  Court  refused  to  set  aside  proceed- 
ings, and  order  the  bail-bond  to  be  delivered  up,  because 
the  defendant  had  been  arrested  on  a  special  capiae,  in 


(a)  2  Bos.  &  Pal.  466. 
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wUch,  as  well  as  in  the  affidavit  to  hold  to  bail,  the  initials       ^i^85^ 
only  of  his  Christian  name  were  inserted. 

Lord  Chief  Justice  Best. — ^In  Taylor  ▼.  Ruiherman{(Bi^t 
Ae  defendant  was  arrested  by  the  initials  of  his  Christian 
name  only,  and  signed  a  bail-bond  in  a  similar  manner; 
and  the  Court  discharged  him  on  entering  a  conmibn 
appearance,  on  his  undertaking  to  bring  no  action*  In 
future,  the  filacer  should  take  care  that  a  party  is  not  de- 
scribed by  the  mere  initials  of  his  Christian  name.  If 
the  drawer  or  acceptor  of  a  bill  of  exchange,  or  party  to  a 
written  instrument  of  a  like  nature,  sign  by  his  initials 
only,  and  refuse  to  give  his  full  name,  on  being  required 
to  execute  a  bail-bond,  he. ought  not  to  be  relieved  on  an 
application  of  this  description.  This  rule,  however,  must 
bemade— 

Absolute  (i). 

(c)  6fi.  Moore,264.    (ft)  See  RfyMoUi  ?.  HMibit,  4  Bam.  &  Aid.  536. 


Harmer  r.  AsHBY  and  Others.  S^TtSl 

1  ilE  deferidants  in  this  cause  having  been  held  to  bail.  An  affidavit  of 

on  the  following'  affidavit  of  debt : — vix,  "  John  Harmer,  that'iL  A^ 

of,  &a  nuSceth  oath  and  saith,  that  Robert  Strafford,  f^efi'.t^^'ere 

Howell  Aehby,  Richard  Rowland,  and  Benjamin  Shato,  jointly  indebted 

.   .  to  the  plaintifl^ 

are  jomtly  indebted  to  this  deponent  in  the  sum  of  300/.  on  a  bill  of  ez- 

and  upwards,  upon,  and  by  virtue  of,  a  bill  of  exchange,  Mp^(in^ 

drawn  by  one  James  Knox,  upon,  and  accepted,  in  the  "'^^aTcaU 

name  and  firm  of  Ashby  Sf  Co.,  by  the  said  Robert  Straf-  the  uid  iL  i>. 

ford,  Howell-  Ashby,  Richard  Rowland,  and  Benjamin  and  B.s.,oriiu. 

Shaw,  or  one  of  them,  payable  to  the  order  of  the  said  HciJuniu 

James  Knox,  and  by  him  indorsed  to  this  deponent,  and  <^*<^^ 
which  bill  was  due  at  a  day  now  past/' — 
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.  1885.  Mr.  Serjeant  Wilde  obtained  a  rule  calling  <»  die 

plaintiff  to  shew  cause  why  die  bail-bond^  which  had  been 
given  by  the  defendants,  should  not  be  delivered  up  to  be 
cancelledj  and  a  common  appearance  entered,  on  the 
ground  of  the  insufficiency  and  utieertamty  of  the  above 
affidavit. 

Mr.  Serjeant  Pell  now  shewed  cause,  and  submitted  that 
the  affidavit  was  sufficiently  certain;  and  that  the  fiu:t  was 
as  therein  stated ;  L  e.  that  the  bill  had  been  accepted  by  one 
of  the  defendants,  for  himself  and  partners,  in  the  name 
and  film  oiAshb^  ^  Co* .-  and  that  if  the  affidavit  had  merely 
stated:  the  bill  to  have  been  accepted  by  the  defendimts 
generally,  it  would  have  sufficed;  and  consequoitlyrthat 
the  words  '^  or  one  of  them,''  akhciugh  in  themselves  unoer^ 
tain,  might,  as  they  were  imnecessary,  be  rejected.as  mv^ 
plusage:  but — 

The  Court  held,  that  although  an  acceptance  by  one 
of  several  partners,  amount,  in  law,  to  an  acceptance  by 
all ;  and  the  affidavit  might,,  had  the  words  '^  or  one  of 
them''  been  omitted,  have  been  sufficient:  yet,  that,  as 
they  were  inserted,  the  affidavit  was  thereby  rendered 
vague  and  indefinite;  and  that  they  could  not  be  regard- 
ed as  mere  surplusage. 

Rule  absolute. 


^(^f^  B^ji^jj^  ^^  Garratt  and  Vbnabu?* 

In  an  aetfon  on  'J  HIS  was  an  action  on  the  case  asainst  the  late  sheriff 

the  case  aguntt'  ,         ,  ^ 

the  theriff  for      of  Middlesex  for  taking  insufficient  sureties  in  an  aetion 

takmg  inniffi- 

den't  sureties  \n  .  '  ' 

replevin,  the  assignee  of  the  replflvin-bond  cannot  recover,  as  special  damage,  the  costs  incuncdby 
him  In  suing  the  sureties  without' effect,  unless  notice  of  his  intention  to  sue  them  had  heen  pren- 
ously  given  to  the  sheriff. 
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of  replevin.    The  declaration  stated,  that  the  plaintiff, 
on  the  SBd  Angusi,   ISSOt,  at  the  parish  of  St.  James, 
Clerkenmdt,  in  die  county  of  Middlesex,  as  bailiff  to 
one  John  Blaekei,  and  bj  his  command)  in  a  certain 
dwdling-hoQse  there,  took  and  dbtrained  certain  goods 
and  chattels  of  one  Henry  Bowman,  of  great  value,  to 
wit,  of  die  value  of  50/.,  as  a  distress  for  certain  arrears 
of  rent,  to  wit,  for  the  sum  of  251,  lie.  M.,  then  due 
and  owmg  from  one  Elhanan  Winchester  Vidler  to  the 
said  Jokn  Blacket,  for  the  rent  of  the  said  premises, 
with  the  appurtenances,  by  virtue  of  a  certain  demise 
diereof,  dieretofore  made  to  the  said  E.  W.  Vidler,  ren- 
dering rent  for  the  same ;— that  the  plaintiff  then  and  there 
detained  the  goods  and  chattels,  so  taken  and  distrained 
fbr  the  cause  aforesaid,  according  to  the  law  and  custom 
of  this  realm,  until  die  defendants,  then  being  sheriff  of  the 
said  county  of  Middlesex,  aftetwards,  to  wit,  on  the  gSth 
August,  \9li2,  and  within  their,  bailiwick,  as  such  sheriff, 
to  wit,  at,  &c«,  on  the  complaint  of  the  said  Henry  Bow- 
man, made  to  the  said  defendants,  so  then  being  such  she- 
riff as  aforesaid,  against  the  said  plaintiff,  in  that  behalf, 
and  under  colour  of  their  office  of  such  sheriff  as  afore- 
said, caused  the  said  goods  and  chattels  to  be  replevied 
and  delivered  to  the  said  Henry  Bowman;  and  then  and 
diere  made  deliverance  of  the  said  distress  to  the  said 
Henry  Bowman,  to  wit,  at,  &c.,  aforesaid;  that  afterwards, 
to  wit,  at  the  then  next  county  court  for  the  said  county 
o{  Middlesex,  to  wit,  at  the  county  court  of  the  said  she- 
riff, holden  on  the  i9th  September,  18^2,  before^  &c., 
then  suitors  of  the  said  court,  the  said  Henry  Bowman 
did  appear,  and  then  and  there,  in  the  said  court,  without 
the  writ  of  our  said  lord  the  King,  levied  his  plaint  against 
the  said  plaintiff,  for  the  taking  and  unjustly  detaining  of 
die  goods  and  chattels  of  the  said  Henry  Bowman,  and 
dien  and  there  found  pledges,  as  well  for  prosecuting  his 
said  plmnt,  as  for  returning  the  said  goods  and  chattels. 
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if  return  thereof  should  be  adjudged  by  law,  to  wit,  one 
Josiah  Harding  and  one  William  Adams;  which,  said 
I^laintj  afterwards,  to  wit,  on  the  20th  Sepiember^  in  the 
year  aforesaid,  was  duly  removed^  at  the  instance  of  the 
plaintiff,  from  and  out  of  the  county  court  o(  the  said  she* 
riff,  into  the  Court  of  our  said  lord  the  King  of  the  Bench 
here,  to  wit,  at  FTe^dntiMfer  aforesaid,  by  yirtueof  hia  Ma- 
jesty's writ  of  recorddri  facias  loquelam,  before  then  duly 
sued  and  prosecuted  out  of  the  Court  of  our  said  lord 
the  Eopg  of  his  Chancery  at  Westminster  afoisesaid,  re- 
turnable before  his  Majesty's  then  Justices  of  the  Bench  at 
Westminster,  on  the  morrow  of  All  Souls  then  next  ensuing  ; 
that  thereupon  the  plaintiff  was  summoned  before  his  Ma- 
jesty's said  Justices  at  Westminster,  to  answer  the  said 
Henrff  Bowman,  of  a  plea,  wherefore  he  took  the  said 
goods  and  chattels  of  the  said  Henry  Bowman^  and  un* 
ju9tly  detained  the  same,  &c.; — that  the  plamtiff,  in  hia 
proper  person,  offered  himseU;  on  the  fourth  day,  agunst 
the  said  Henry  Bowman,  in  the  plea  aforesaid ;  but  that  the 
said  Henry  JSotrman,  although  solemnly  called,  came  not^ 
but  made  default;  nor  did  he  further  prosecute  his  writ 
against  the  plaintiff: — that  such  proceedings  were  there- 
upon had  in  the  said  plea,  in  the  Court  of  our  said  lord 
the  King  of  the  Bench  here,  at  WesttMnster  aforesaid^ 
that  afterwards,  to  wit,  in  Michaelmas  Term,  3  Geo.  4,  it 
was  considered  and  adjudged,  in  and  by  the  same  Court,that 
the  said  Henry  Bowman  should  take  nothing  by  his  said 
writ,  but  that  he  and  his  pledges  to  prosecute  should  be 
in  .mercy,  &c.,  and  that  the  plaintiff  should  go  thereof 
without  day,,  and  have  restitution  of  the  said  goods  and 
chattels,  &c. ;  of  all  which  said  several  premises  the  said 
Henry  Bowman  aft;erwards;  to  wit,  on  the  1 5ih  November^ 
in  the  year. aforesaid,  at,  &c.  aforesaid, 'had  notice: — ^that 
although  it  Was  the  duty  of  the  defendants,  before  their 
making  deliverance  of  the  said  distress  to  the  said  Henry 
Bowman  as  aforesaid,  in  pursuance  of  the  statute  in  such 
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case  made  and  provided,  to  take  from  the  said  Henry  JSg^*^ 
Bowman^  and  two  reaponaible  persons,  as  suretiesj  abond  in 
double  the  value  of  the  goods  and  chattels  so  distrained 
as  aforesaid,  conditioned  for  the  prosecuting  the  suit  of 
replevin  of  the  said  Henry  Bowman^  for  the  takiqg  of  the 
said  goods  and  chatteb,  with  effect  and  without  delay,  and 
for  duly  retumiiig  the  goods  and  chattels  so  distrainedj 
incase  a  return  be  awarded: — ^that  nevertheless  the  de- 
foadants,  so  being  such  sheriff  as  aforesaid,  not  regarding 
their  duty  in  that  behalf,  but  contriving,  and  wrongfully 
and  unjustly  intending,  to  injure  the  said  John  Blacket, 
and  to  deprive  him  of  the  benefit  of  his  said  distress,  and 
of  the  means  of  obtaining  satisfaction  for  the  said  arrears 
of  rent  so  due  and  owing  as  aforesaid,  did  not  nor  would, 
before  their  making  deliverance  of  the  said  distress  to  the 
said  Hemy  Bowman  as  aforesaid,  take  from  the  said  J%ii- 
ry  Bowman  and  two  responsible  persons,  as  sureties,  such 
a  bond  as  aforesaid,  conditioned  as  aforesaid,  but  wrong- 
fully and  injuriously  omitted  and  neglected  so  to  do ;  and 
on  the  contrary  thereof  they  (the  defendants)  wrongfully 
and  unjustly,  before  the  replevying  and  delivery  of  the 
said  goods  and  chattels  as  aforesaid,  to  wit,  on  the  £8th 
August  in  the  year  aforesaid,  did  take,  in  the  name  of 
diem  (the  defendants),  as  such  sheriff  as  aforesaid,  of  the 
said  Henry  Bowman,  and  two  other  persons,  to  wit,  one 
Jonah  Hardingi  and  one  Wittiam  Adams,  a  certain  bond^ 
conditioned  for  the  prosecuting  the  said  suit  of  the  said 
Henry  Bowman  with  effect,  and  without  delay,  and  for  du- 
ly returning  the  said  goods  and  chattels  so  distrained  as 
aforesaid,  in  case  a  return  thereof  should  be  awarded,  as  a 
bond  taken  in  pursuance  of  the  said  statute;— ^that,  neverthe- 
less, the  plaintiff  in  fact  said,  that  the  said  Josiah  Harding 
and  Wittiam  Adams,  so  taken  as  sureties  as  aforesaid, 
at  the  time  of  their  becoming  pledges  and  sureties  in  that 
behalf,  as  aforesaid,  were  not  good,  able,  sufficient,  or 
responsible  sureties  for  prosecuting  the  said  suit  with  effect, 
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jy^-,  and  without  delay,  or  for  duly  returning  the  said  goods 
and  chattels  so  distrained  as  aforesaid^  in  case  a  return 
thereof  should  be  adjudged;  but  that  the  said  Jonah 
Harding  and  William  Adams^  at  the  lame  of  their  beoom* 
faig  such  sureties  as  aforesaid,  were,  and  ever  dnce  had 
been,  and  still  were  wh<41y  insuffirient  for  that  pturpoee] 
nor  had  the  said  goods  and  chattels,  or  any  or  eMier  of 
them,  or  any  part  thereof,  been  returned  to  the  plain- 
tiff, or  to  the  said  John  Blaeket;  nor  had  the  said  ar- 
rears of  rent,  or  any  part  thereof,  been  paid  or  satisfied  to 
the  plaintiff;  nor  had  the  said  judgment  been  in  any  way 
satisfied;  nor  had  the  said  Henry  Bowman  answered  to 
the  plaintiff  for  the  value  of  the  goods  and  chattels  so 
distrained  as  aforesaid,  or  any  or  either  of  them,  or  any 
part  tbei^f ;  by  means  of  which  said  seyeral  prenusea,  he, 
the  plaintiff,  bad  been,  and  was  wholly  deprived  of  the 
said  goods  and  chattels,  and  of  the  benefit  of  the  said  dis^ 
tress,  and  of  the  means  of  satisfying  thd  daid  arrears  of 
rent,  and  the  costs  and  charges  by  him  in  that  behalf 
exp^ded,  in  and  about  his  sinit,  and  in  and  about  the  en« 
deayouring  to  obtain  a  return  of  the  said  goods  and  chat;* 
tels,  to  wit,  at,  &c.,  aforesaid,  and  had  also  been  forced 
and  obyged  to  pay,  lay  out,  and  expend  a  lArge  ftm  of 
money,  to  wit,  the  sum  of  ^OOf.  in  and  about  eildtaTourii^ 
to  compel  the  said  Jonah  Harding  and  WilUmn  Admm$ 
to  pay  him'the  Value  of  the  said  goods  so  disframed  as 
aforesaid*    The  diefendants  pleaded  not  guilty. 

At  the  trial,  before  Lord  Chief  Justice  Best,  9k  ChOA- 
hail,  at  the  Sittings  after  the  last  Term^  it  appeared  that 
the  plaintiff,  having  signed  judgment  of  nonproi  against 
Bowmant  and  taxed  the  costs,  the  latter  became  bankmpt, 
when  the  plaintiff  took  an  assignment  of  the  replevin  bond, 
and  afterwards  issued  writs  against  Bowman  as  ^he  prin- 
cipal, md  Harding  aad  Adams,  as  tite  Sureties  on  the 
bond ;  but  that,  having  failed  in  his  attempt  to  serve  Bow^ 
man  and  Harding,  he  was  obliged  to  proceed  against 
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Adams  afcme;  agaiMt  whom  he  obtained  a  yerdict,  and 
entered  up  jodgmMt)  fer  the  damages  and  cost*,  which 
amoantad  to  80/.  9s.  Id.,  fi»  which  sum  a  Ji.  fa.  was  is- 
toed^  to  winch  the  sheriflP  returned  nmUa  bona.  That  the 
{daintiff  afterwards  proceeded  against  the  other  surety, 
Hardiagi  and  obtained  a  verdict>  and  entered  up  judgment, 
against  him,  for  801.  Ss.  Id.,  damages  and  costs,  on  which  a 
fi.  fa.  was  issued,  and  to  which  there  was  also  a  return 
of  mitti  bona.  It  also  appeared  that  both  the  sureties 
were,  at  the  time  the  bond  was  taken,  insufficient,  and  not 
responsible  persons ;  that  there  had  been  several  writs  ik^ 
8iied  against  them,  and  that  they  had  both,  in  1820,  taken* 
die  benefit  of  the  insolvent  debtor's  act;  and  on  their  sdie- 
dales  being  produced,  it  appeared  that  they  had  litde  or 
no  property  to  satii^  their  <areditors.  It  was  edso  proved, 
that  Admms  had  received  a  guinea  firom  the  sheriff's  offi- 
eer^to  become  one  of  the  sureties  in  the  bond. 

For  the  plamtiffi  it  was  insisted,  that  he  was  entitied  to 
recover  the  costs  incurred  by  him  in  prosecuting  the  suits 
against  the  sureties,  independendy  of  the  penalty  in  the 
replevin  bond,  (being  double  the  value  of  the  goods  dis^ 
tndned):  and  it  was  submitted,  that  altiiough  in  the  case <rf 
Eisans  v*  Bramder  (a)  it  was  decided,  that,  in  an  action  of 
tins  description,  the  sheriff  was  only  liable  in  damages  to 
the  extent  of  double  the  value  of  the  goods  distrained; 
yet  that  that  case  differed  most  materially  firom  the  pre- 
aent,  as,  there,  the  {daintiff  m^ely  averred  that  he  had  lost 
the  benefit  of  the  distress,  and  he  only  sought  to  recover 
the  costs  of  the  repleviusuit  and  the  r^it  in  arrear;  where- 
as, here,  he  has  expressly  alleged  the  special  damage  tiuit 
accrued  to  him  firom  his  unsuccessfiil  endeavours  to  com- 
peLihe  sureties  to  pay  him  the  double  value  of  the  goods 
diatraiiied* 

His  Lordship,  however,  being  of  opinion  that  the  cas6 

(a)2H.BUfi47.  . 
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referred  to  was  deeided  on  the  broad  principlej  that  the 
sheriff  should  be  liable  no  farther  than  the  sureliea  tbemr 
selves  would  have  been,  if  sufficienti  a  verdict  was  taken 
for  the  plaintiff,  for  52L  4tf. ,  being  double  the  value  of  the 
goods  distrained;  and  his  Iiordship  reserved  leave  to  the 
plaintiff  to  move  to  increase  the  damages  from  that  sum  to 
119/.  9s.  Id.,  the  difference  being  the  amount  of  the  costs 
incurred  by  him  in  ineffectually  suing  the  sureties* 

Mr.  Serjeant  Wilde  having,  on  a  former  day  in  this 
Term,  obtained  a  rule  nisi  to  the  above  effect, — 

Mr.  Serjeant  Vaughan  now  shewed  cause,,  contend- 
ing, that  as  the  defendants,  as  sheriff,  could  not  be  lia- 
ble beyond  double  the  value  of  the  goods  distradoedf 
(the  penalty  in  the  replevin  bond)>  there  was  no  reason  for 
increasing  the  damages  found  for  the  plaintiff  at  the  triaL 
Sureties  under  the  statute  11  Geo.  2,  c.  19,  are  substituted 
in  lieu  of  pledges  under  the  statute  of  Westminsieriid(cl8 
Edw.  I,  c.  S),  and  the.former  statute  limits  thdr  responsilM* 
lity  to  double  the.  value  of  the  goods  distrained;  and  the 
pldntiff  cannot  be  put  in  a  better  situation  than  he  would 
have  been  if  the  defendants  had  taken  sufficient,  pledges. 
In  Yea  v.  Lethbri^ge,  the  doctrine  laid  down  by  LordJCm* 
yon,  and  to  which  Mr.  Justice  Ashhurst  and  Mr.  Jus- 
tice BuUer  assented  (a),  is,  that,  in  an  action  of  this  de- 
scription, the  value  of  the  goods  distrained  or  taken  is 
the  true  measure  of  the  damages  to  be  given,  and  that 
the  plaintiff  cannot  recover  more.  And  although  it  was, 
after  great  doubt,  ruled,  in  Concanen  v.  Lethbridge{b), 
that,  in  such  case,  the  plaintiff  might  recover  damages 
to  the  extent  of  the  injury  he  had  actually  sustained, 
even  if  it  exceeded  the  amount  of  the  penalty  in  the 
bond,  f.  e.  double  the  value  of  the  goods  distrained;  yet 

(a)  4  Term  Rep.  435.  (6)  2  H.  BL  36. 
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in  Ae  saboequent  case  of  Eifans  ▼•  Bramder^  the  Court,  ^ISgS. 
being  Tefierred  to  the  c^aiaes  of  Yea  ▼•  Leihbridge,  sad 
Gmcamen  t.  Leikiridge,  saidf  that  "  notwithstanding  the 
hte  detenninations  on  the  subjectj  the  good  sense  and  jns- 
tioe  of  the  case  seemed  to  be,  that  the  sheriff  should  be 
liabk  no  ftirther  than  the  sureties  would  have  been>  if  the 
fomer  had  done  his  duty,  and  taken  a  bond  under  the  sta- 
tute 11  Oeo*  2,  c.  19,  and  they  had  been  sufficient;  that 
thor  responsibility  was  Innited,  by  that  statute,  to  double 
the  value  of  the  goods  distrained;  which  sum  ought  to  be 
the  measure  of  damages  against  the  sheriff.** 

Mr.  Serjeant  fFilde,  in  support  of  his  rule. — It  is  un- 
necessary to  impugn  the  principle  laid  down  in  Evans  v. 
Bnmder,  as  this  case  is  altogether  distinguishable  from  it ; 
ibr  here  the  plaintiff  has  not  only  been  put  to  expence  in 
auiDg  the  sureties,  in  order  to  obtain  from  them  the  amount 
of  Ae  penalty  in  the  bond,  but  he  has  averred  in  his 
declaration,  by  way  of  special  damage,  that  he  was  obliged 
to  lay  out  a  large  sum  in  endeavouring  to  compel  them  to  pay 
lum  the  double  value  of  the  goods  distrained.  If  those  sure- 
ties had  been  sufficient,  he  would  undoubtedly  have  been 
entitled  to  recover  from  them  the  costs  of  the  actions 
brought  against  them;  and  he  must,  therefore,  be  equally 
entitled  to  recover  them  from  the  sheriff,  the  sureties  being 
insolvent,  and  unable  to  pay  either  debt  or  costs.  Although 
the  case  of  Evans  v.  Brander  seems  to  confirm  that  of  Yea 
V.  Leihbridge,  and  to  doubt  the  authority  of  Concauen  v. 
Letkbridge;  yet  that  case  was,  in  &ct,  disposed  of  without 
argument ;  the  Court  recommending  to  the  counsel  on  both 
sides  to  agree  to  reduce  the  damages  found  by  the  Jury, 
(which  were  the  full  amount  of  the  rent,  and  of  the  costs  of 
die  replevin,  and  of  the  writ  otreiomo  habendo)^  to  the 
amount  of  double  the  value  of  the  goods  distrained;  to 
which  they  assented.    The  authority,  therefore,  of  that 
case,  may  well  be  questioned.    In   Ccneanen  Vt   Leth- 
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bridge f  the  jreporttr  notedy  that  it  was  not  stated  iBidef  the 
per  quodi  in  the  declamtion^  diat  the  phintiff  had  sustain* 
ed  damage  by  ihe  costs  of  die  replevin  snit;  nor  does  it, 
ui'fiict,  appear,  from  fbe  report  qf  that  case,  that  the  sum^ 
ties  wmse  sued  at  alL  Here,  howeveri  the  phdi^ff  has  iin^ 
avoidably  incurred  cansideraMe  expence  in  having  ad 
done»  and  has  properly  alleged  it  in  his  declaration. 
The  sheriff  is  bound  to  put  the  plaintiff  in  die  situatiosi 
he  wopild  have  been  ini  provided  the  siif«liea  had  btali 
sufficient  andresponable  (  and- as  they  were  clearly  not  so 
at  the  time  the  bond  was  taken,  and  the  plaiiatiff  has  th^pe-» 
by  sustained  special  damage,  he  is  entided  to  call  on  die 
defendsiits  to  ineniuherate  him  to  the  ftill  extent  of  diat  da- 
magew  The  pbnitiff,  when  he  proceeded  agamst  die  sare^ 
des,  had  no  knowledge  of  their  insufficiency.  The  costs  of 
proceedings  against  them  were  incurred  necessarfly;  and^ 
as  it  was  the  duty  of  the  sheriff,  at  the  time  the  bond  was 
executed,  to  have  aseertained  diat  di^  were  responnbley 
he  must  he  held  liable  to  the  extent  to  which  the'sovetie» 
themselves  would  have  bees  if  responsible. 

[Lord  Chief  Justice  BeeL-^The  plaintiff  ought  to  have 
given  nodce  to  the  defendants,  that  he  intended  to  pro* 
ceed  against  the  siiretiest  and|  as  be  did  not  do  no^  I  amr 
of  opinieo  Ihat  he' is  .not  entitled  to  recover,  as  speriai 
damage,  die  expenses  incurred  by  him  in  suing  them*  If 
he  had  given  such  notice,  the  sheriff  might  have  piud  him' 
the  amount  of  the  paiiJty  m  the  bond,  without  obliging 
hrni  to  i»oceed  in  the  actions  against  the  sureties;  and  it 
is  not  alleged  in  the  declaiation  that  the  sheriff  had  aoy^ 
such  notice.  The  plaintiff,  too,  ought,  in  justibe,  to  have* 
sued  the  parties  to  the  bond  jointly,  instead  of  bringing 
separate  actions  afgamst  them.] 

The  very  act  of  demanding  an  assignaient  of  theY^kvin 
bond,  was  equivalent  to  a  notiee  that  the  plaintifflntended 
to  sue  on  it ;  andthe  sheriff,  knowing  the  insokrency  of  the 
sureties,  ought  tlien  to  have  paid  the  amoimt  of  the  pe- 
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nahy,  to  wUeh  they  would  have  been  liable  if  sufBcient,  ^  Aft8g>^ 
insteaid  of  treating  it  as  if  they  were  responsible  persons. 
The  plamtiff  was  fuUy  justified  in  taking  the  steps  he  did, 
without  giving  formal  no{ice  to  the  defendants;  and  under 
the  drciiiiistanGes,  he  was  forced  to  proceed  against  th^ 
parties  separately,  being  unable  to  serve  two  of  them  in  the 
first  instance :  and,  therefore,  the  costs  incurred  were  such 
as  could  not  be  avoided;  and  he  is,  consequently,  entitled 
to  recover  their  amount  in  this  action. 

Lord  Chief  Justice  Bbst. — ^The  only  point  on  which  I 
have  entertained  any  doubt,  was  not  raised  at  Nisi  Ptiu$f 
nor  was  it  even  adverted  to  when  the  rule  to  increase  the 
damages  was  obtained.  The  only  question  then  was, 
whether  this  case  were  distinguishable  from  that  o{Ev€M» 
V.  Brtmder.  Here  the  plaintiff  has  averred  in  his  declar- 
aticm,  that  he  has  been  obliged  to  expend  a  large  sum  of 
money  in  endeavouring  to  compel  the  sureties  on  the  bond 
to  pay  him  the  value  of 'the  goods  distrained.  But  the 
dedsion  of  the  Court  in  Evans  v.  Brander,  did  not  rest 
<m  the  form  of  the  declaration.  It  established  a  general 
principle;  rur.  that  the  sheriff,  in  an  action  against  him 
for  taking  insufficient  pledges  in  replevin,  is  HaUd  in  dam^ 
ages  to  the  extent  of  double  the  value  of  the  goods  dis- 
trained, but  no  fiirther ;  and  that  no  more  can  be  recovered 
against  the  sheriff,  for  taking  insufficient  sureties,  than 
could  haw  been  recovered  from  the  sureties  themselves^ 
had  they  tamed  out  to  be  responsible  and  sufficient.  With 
that  dedsbn  I  fiiUy  concur.  In  that  ease,  however,  the 
question  arose  as  to  the  costs  in  the  action  of  replevin  ( 
whilst,  here,  the  subject  matter  is,  the  costs  incurred  by 
the  plaintiff  in  suing  the  insufficient  sureties,  on  the  bond« 
Thereaaoningof  LordZ»oiijrAi^ofi^A,  in  Concanenr.  Leth^ 
hridgef  does  not  appear  to  be  satisfactory,  as  he  seems  to  have 
conceived  thatthe  plaintiff  mightrecQver  damages  to  the  ex* 
tent  of  the  loss  which  he  had  actually  sustained,  although  it 
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exceeded  double  the  value  of  the  goods  dbtrained.  Thaty 
however,  is  incoosistent  with  Yea  r.  Leihbridge,  which  es- 
tablished the  same  principle  as  was  laid  down  in  Evans  v. 
Brander.  Casies,  it  is  true,  may  occur,  where  the  plaintiff 
would  be  entitled  to  recover  all  the  costs  he  might  have  been 
put  to  in  consequence  of  the  insufficiency  of  sureties ;  but  he 
cannot  here.  It  is  not  necessary  for  me  to  consider  the 
form  of  the  declaration,  and  I  abstain  from  giving  any  opin- 
ion on  it,  as  the  ground  on  which  I  rest  is,  that  the  pbun- 
tiff  cannot  recover  against  the  sheriff,  he  not  having,  pre- 
viously to  commencing  actions  against  the  sureties,  given 
him  notice  that  he  intended  so  to  do.  If  he  had,  the  de- 
fendants might  have  prevented  the  expence  of  those  actions^ 
by  paying  the  amount  for  which  the  sureties  were  liable,  u  e. 
double  the  value  of  the  goods  distrained.  It  has,  however  j 
been  said,  that  the  assignment  of  the  bond  to  the  plaintiff 
was  a  sufficient  notice,  and  that  the  defendants  must  have 
known  the  insolvency  of  the  sureties.  .  But  that  is  not  so  ; 
for  they  might  have  been  solveht  wh^n  they  executed  the 
bond,  or  even  at  the  time  of  the  assignment;  and  might 
only  have  becomeinsolvent,  just  before  the  assignee  thought 
proper  to  sue  them.  The  sheriff  ought,  therefixe,  in 
justice,  to  have  had  due  notice  of  the  plaintiffs  intenr- 
tion  to  sue  the  sureties,  in  order  to  give  him  an  opportu- 
nity to  prevent  all  the  expences  which  are  now  sought 
to  be  inflicted  upon  him.  If  a  person  become  surety  for 
the  debt  of  another,  and  the  creditor  seek  to  recover 
against  the  original  debtor,  he  may,  if  he  fail,  recover  the 
debt  from  the  surety;  but  unless  the  latter  had  notice  of 
the  intention  of  the  creditor  to  sue  his  principal,  he  is  not 
liable  for  the  costs  incurred  in  bringing  such  action* 
Here,  then,  the  sheriff  may,  in  principle,  be  considered 
as  surety  for  the  obligors  in  the  replevin  bond;  and  if,  in 
a  case  as  between  debtor  or  creditor,  a  surety  be  entitled 
to  notice,  the  sheriff  js  equally  so;  or  if  any  distinction 
can  be  drawn  between  the  two  cases,  it  is,  that  the  latter 
is  entitled  to  a  larger  share  of  protection  and  indulgence 
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than  a&  ordinary  individual,  standing,  as  he  does,  in  the 
situation  of  a  public  officer,  whereby  he  is  frequently  ex- 
posed to  great  difficulty,  and  subjected  to  much  trouble  gaeiutt. 
and  inconvenience.  I  am,  therefore,  of  opinion,  that,  as  the 
requisite  notice  was  not  given  to  the  defendants,  and  no 
opportunity  was  affi)rded  them  to  pay  the  sum  for  which 
they  were  liable,  previously  to  the  commencement  of  the 
actions  against  the  sureties,  the  plaintiff  cannot  recover 
the  costs  incurred  by  those  fruitless  suits,  although  he  has 
alleged  the  loss,  by  way  of  special  damage,  in  his  declara- 
tion. 

Mr.  Justice  Park. — ^Thiscase  must  be  governed  by  that 
o{  Evans  v.  Brander^  which  has  established  a  true  princi- 
ple, confirming  the  decision  of  the  Court  of  King's  Bench, 
in  Yea  v.  Lethbridge.  Although  Lord  Loughborough,  in 
Cottctmen  v.  Lethbridge,  decided  that  the  pUntiff,  in  a 
case  of  this  description,  might  recover  damages  to  the  ex- 
tent of  the  injury  which  he  had  actually  sustained ;  yet 
Lford  Chief  Justice  Eyre,  who  succeeded  him,  assisted 
by  Mr.  Justice  Butter,  (who  was  a  Judge  of  the  Court  of 
King's  Bench,  when  Yea  v.  Lethbridge  was  decided),  and 
Mr.  Justice  Bcpke,  held,  in  Evans  v.  Brander,  that  the 
justice  of  the  case  was,  that  the  sheriff  should  be  liable  no 
further  than  the  sureties  would  have  been  if  he  had  done 
his  duty,  and  taken  a  bond  under  the  statute  1 1  Geo.  2, 
c  19,  and  they  had  been  sufficient;  and  that  their  re- 
sponsibility was  limited  by  that  statute  to  double. the  value 
of  the  gdods  distrained.  The  verdict  in  this  case  was  taken 
accordingly.  It  has  been  said,  however,  that  this  case  b  dis- 
tinguishable, as  the  plaintiff  seeks  to  recover  the  expenses 
incurred  by  him  in  prosecuting  actions  against  the  sureties, 
who  were  proved  to  be  insufficient,  and  not  the  costs  at- 
tending the  replevin  suit.  But  it  was,  surely,  unreasonable 
for  the  plaintiff  to  commence  three  actions  against  the  par- 
ses to  the  bond:  and  before  the  sheriff  can  be  liable  for 

yoL.  X.  z 
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}^^,  the  costs  attending  those  suits,  he  should,  at  least,  hare 
had  notice  firom  the  plaintifF,  that  he  meant  to  proceed 
against  the  sureties.  He  might  then  have  made  inquiries 
as  to  whether  or  not  they  were  sufficient,  in  order  that,  if  he 
should  ascertain  that  they  were  not  responsible,  he  might 
havse  been  relieved,  on  paymg  the  amount  of  the  penalty  m 
the  bond.  But  here,  as  no  such  notice  was  proved  to  have 
been  given,  I  think  there  is  no  ground  whatever  to.increase 
the  damages  given  on  the  trial. 

Mr.  Justice  Burrouoh. — This  decision  will  not  in.  any 
manner  interfere  with  any  previous  authorities :  and  I  am 
of  opinion,  that,  as  the  plaintiff  has  riot  averred  that  the 
defendants  had  notice  *of  his  intention  to  sue  the  sureties, 
the  declaration  is  insufficient;  for,  in  that  case,  they  might 
either  have  defended  the  actions  against  them,  or,  if  they 
thought  proper,  by  paying  the  amount  of  the  penalty,  they 
might  have  exonerated  themselves. 

Mr.  Justice  GAS£L££.--i-It  appears  to  me  to  beunneees- 
sary  to  consider,  whether  or  not  it  were  requisite  for  the 
plaintiff  to  aver  that  the  defendants  had  notice  that  be  meant 
to  sue  the  sureties  on  the  bond;  as  the  absence  of  proof  of 
such  notice  was  sufficient  for  the  defendants.  This  is  cer- 
tainly a  new  question,  and  is  of  great  importance  to  those 
who  fill  the  office  of  sheriff.  The  plaintiff  was  not  bound  to 
take  an  assignment  of  the  replevin  bond,  but  had  an  inde- 
pendent remedy  against  the  sheriff  for  taking  insufficient 
pledges.  At  all  events,  before  he  commenced  the  actions 
against  the  sureties,  he  should  have  inquired  whether 
they  were  then  responsible  or  not,  or  whether  or  not  th^ 
were  of  ability  to  pay  costs ;  and  as  it  does  not  appear  that 
he  did  so,  he  proceeded  at  his  own  peril.  Besides,  he 
should  have* given  the  defendants  notice  of  his  intention  to 
suethesuretiesi  before  he  proceeded  in  the  actions  against 
them;  and  if  he  had  done  so,  they  would,  in  all  probability, 
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have  paid  him  th^  double  value  of  the  goods  distrained,  by  ,1825*^ 
vhich  the  bond  would  have  been  satisfied.  It  is  not  even 
allied,  in  the  dedaration,  that  the  sheriff  had  taken  the 
sureties,  knowing  them  to  be  insufficient  at  the  time  the 
bond  was  executed;  if  it  had  been  so  alleged,  the  necessity 
for  the  notice  might  perhaps  have  been  dispensed  with. 

Rule  discharged. 


HsLLiNos,  Grent.,  One,  &c.,  r.  Gregory  the  Elder,  and       ^^^  j^j[* 

CrREGORY  the  Youugcr. 
X  HIS  was  an  action  of  assumpsit,  brought  by  the  plain-      in  an  action, 
tiff,  an  attorney,  against  the  defendants,  to  recover  the  sum  attorney  against 
of  85/.  Is.  Id.,  being  the  amount  of  his  bill  of  costs.   It  ap-  ^^J^^^^* 
peared,  at  the  trial  before  Lord  Chief  Justice  Best,  at  West-  •>nount  of  hia 

bill  of  coste,  it 

miasier,  at  the  Sittings  after  the  last  Term,  that  the  defend-  appeared,  that 
ants  went  together  to  the  office  of  the  plaintiff,  and  re-  pfoyed  by  both, 
quested  him  to  undertake  a  journey  to  Bridgetoater,  to  in-  [^^^^^^^ 
spect  some  title-deeds  of  an  estate ;  and  that  he  refused  to  one  only  under- 
g6  on  the  fiither's  account,  he  having  lately  taken  the  bene-  the  Juryriiarlng 
fit  of  the  insolvent  debtor's  act,  but  that  he  afterwards  con-  i^^^^^^^ 
sented  to  go,  on  the  son's  saying  he  would  pay  him :  and  that  lUbie,  and  given 
both  the  defendants  were  afterwards  arrested,  the  one  as  defendants:— 
the  drawer,  and  the  other  as  the  acceptor,  of  a  bill  of  ex-  fu^d  tosetit* 
change,  at  the  suit  of  one  ToggiU,  and  that  they  sent  for  J*I,^^^JiS*°' 
the  plaintiff  to  procure  bail  for  them;  which  he  did,  the 
son  paying  the  fees  for  the  two  bail-bonds,  and  saying,  that 
he  would  pay  the  plaintiff  whatever  charges  were  incurred 
in  the  business,  for  himself  and  his  father.  That  a  copy  of 
the  bill  was  delivered  to  each  of  the  defendants,  and  they 
afterwards  called  together  at  the  plaintiff's  office,  and,  ac- 
knowledging the  receipt  of  the  bill,  requested  the  plaintiff 
to  give  them  time  to  pay  it,  the  son  saying,  in  the  presence 
of  the  father,  that  it  was  impossible  to  pay  it  at  once;  but 
that,  if  the  plaintiff  would  allow  it,  he  and  his  father 

z2 
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J8Si5»  ^  would  pay  it  by  instalments.  On  the  production  of  the 
bill,  the  charges  appeared  to  consbt  of  three  items;  the 
first,  for  the  plaintiff's  going  to  Bridgewater,  for  which  the 
son  alone  was  made  debtor;  the  second,  for  defending  both 
the  defendants  in  the  actions  on  the  bill  of  exchange;  and 
the  last,  for  business  done  for  the  elder  defendant,  on  his 
taking  the  benefit  of  the*  insolvent  act. 

For  the  defendants,  it  was  contended,  that,  on  this  evi- 
dence, the  action  could  not  be  maintained  against  them 
jointly,  as  only  one  of  them  had  made  any  payment  to  the 
plaintiff,  or  any  promise  to  do  so ;  and  that  there  was  no  proof 
of  the  business  having  been  done  for  the  defendants,  on 
their  joint  account.  His  Lordship  left  it  to  the  Jury  to 
say,  whether  the  plaintiff  had  acted  on  the  joint  retainer 
of  both,  the  defendants,  or  merely  on  the  undertaking  ot 
one  of  them.  They  said,  that  they  considered  .that  the 
whole  of  the  business  was  done  on  the  separate  undertak- 
ing of  the  son;  and  accordingly  found  a  verdict  for  the  de- 
fendants. 

Mr.  Serjeant  Pell,  on  a  former  day  in  this  Term,  ob- 
tained a  rule,  calling  on  the  defendants  to  shew  cause 
why  this  verdict  should  not  be  set  aside,  and  a  verdict  en- 
tered for  the  plaintiff,  or  a  new  trial  granted ;  on  the  ground 
that  the  verdict  was  against  the  weight  of  evidence,  as  the 
plaintiff  undertook  to  go  to  Bridgewater  for  the  benefit  of 
both  the  defendants ;  and  that,  at  all  events,  there  was  suf- 
ficient evidence  for  the  Jury  to  say,  thai  there  was  a  joint 
employment;  and  that,  although  the  bill  was  delivered  to' 
each  separately,  both  of  the  defendants  acknowledged  its 
receipt,  and  promised  to  pay. 

Mr.  Serjeant  Wilde  now  shewed  cause,  and  contended, 
that,  as  one  of  the  defendants,  viz.  the  son,  had  merely  en- 
tered into  an  undertaking  to  pay  the  debt  of  his  father  (the 
other  defendant) ;  and  as  the  sqn  alone  had  paid  theexpenaes 
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incident  to  the  arrest,  there  was  no  evidence  of  a  joint  pro- 
mise to  the  plaintiff;  that,  even  if  there  had  been,  it  would 
not  have  been  sufficient,  without  a  joint  retainer  or  employ-  qrsqort. 
ment  by  both;  and  it  would  then  have  been  a  question  for 
the  Jury  to  determine,  whether  such  employment  had  been 
for  their  joint  benefit:  and  that,  the  Jury  having  expressly ^ 
found  that  there  was  a  separate  employment,  and  that 
one  defendant  only  had  .made  himself  liable,  by  his  pro- 
mise, there  was  no  reason  to  disturb  their  verdict. 

Mr*  Seijeant  Pettf  in  support  of  his  rule. — If  the  busi** 
ness  were  done  on  the  credit  of  both  the  defendants,  and 
it  should  eventually  turn  out  to  be  for  the  benefit  of  one 
only,  the  action  might  still  be  maintained  against  both. 
The  plaintiff,  knowing  that  oiie  of  the  defendants  (the  fa- 
ther,) had  been  insolvent,  would  not  have  made  him  a  co- 
defendant  with  the  son,*  unless  there  had  been  a  joint  un- 
dertaking. Both  the  defendants  appUed  to  the  plaintiff, 
when  ihey  were  arrested  on  the  bill  of  exchange,  to  ob- 
tain bail' for  them.  They  were,  therefore,  jointly  interest- 
ed in  the  business  done  for  them  on  that  occasion.  They 
also  both  joined  in  the  request  to  the  plaintiff  to  go  to 
Sriii^ewaier,  to  examine  the  title-deeds  of  the  estate. 
There  was,  therefore,  sufficient  to  shew  that  they  were 
jointly  liable  to  the  plaintiff  for  the  amount  of  his  bill;  and 
if  so,  a  verdict  ought  to  be  entered  for  him,  and  that  for 
the  defendants  set  aside.  At  all  events  the  plaintiff  is  en- 
titled to  a  new  trial. 

Lord  Chief  Justice  Best. — It  is  unnecessary  to  say 
any  thing  as  to  the  law  of  this  case;  and  I  now  entertain 
'  the  same  opinion  I  expressed  at  the  trial.  The  only  ques- 
tion is,  whether  or  not  the  defendants  were  jointly  liable; 
or,  whether  there  had  been  a  joint,  or  merely  a  separ- 
ate undertaking  by  one  of  them,  to  pay  the  plaintiff  the 
amount  of  his  biU.     It  is  necessary  to  observe,  that  the 
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^1826*  ^  bill  was  bended  as  making  the  son  alone  tbe  debtor;  and  I 
called  the  attention  of  the  Jury  to  the  different  items  oon-^ 
tained  in  the  billi  and  to  all  the  recognitions  or  promises 
made  by  the  defendants^  either  jointly  or  separately,  as 
well  as  to  whether  or  not  the  costs  were  incurred  for  the 
benefit  of  both.  They  stated,  that  they  considered  the 
whole  of  the  business  to  have  been  done  on  the  under- 
taking of  the  son  alone ;  and  there  certainly  was  strong  evi- 
dence to  shew  that  fact,  as  he  alone  had  paid  all  the  ex- 
penses previously  incurred.  I  therefore  think  it  would  be 
too  much  to  say,  that,  under  the  circumstances,  die  Jury 
have  drawn  a  wr(Hig  conclusion. 

Mr.  Justice  Park. — It  must  be  considered  Aat  the 
plaintiff  was  an  attorney ;  and  if  he  have  brought  this  action 
improperly,  he  can  have  no  reason  to  complain.  There 
was  strong  evidence  that  the  son  alone  gave  a  separate  un- 
dertaking to  pay  the  amount  of  the  bill;  and  it  also  ap- 
peared that  the  plaintiff  refused  to  undertake  the  journey 
to  Bridgewater  on  the  father's  account,  as  he  had  recently 
taken  the  benefit  of  the  insolvent  act;  and  that  he  only 
consented  to  go,  on  the  son's  saying  he  would  pay  him.  At 
all  events,  whether  the  undertaking  to  pay  were  joint  or 
separate,  was  a  question  expressly  within  the  province  of 
the  Jury  to  decide;  and  their  verdict  appears  to  me  to  be 
conclusive. 

Mr.  Justice  Buurough  and  Mr.  Justice  Gaselbe  con^ 
curring — 

Rule  discharged^ 


IN  tus  sixth  ykar  of  gbo.  tv. 


TuOMAfi  COFFBY  P.  BWAM.  I^^J^l 

J^HIS  was  an  action  of  aumnptU.    The  first  count  of  The  piaintifl; 
the  declaration  stated,  that,  on  the  12th  Notember,  18^4,  "^t^^^,^ 
in  consideration  that  the  plaintiff,  at  the  request  of  the  being  jointly 

^  ^  concerned  in 

defendant,  had,  beibre  then,  accepted  certain  bills  of  ex-  trade,  ^.  c.  con- 
change,  drawn  on  the  plaintiff  by  one  John  Coffey y  the  thed^ndut  to 
plaintirs  brother,  viz..  one  for  228/.,  and  another  for  300/.,  ^^^^^^^^^ 
on  account  of  butters  sold  in  London^  on  thejoini  aecouni  profits  being  to 

l)e  divided  eqnal- 

of  the  d^endami  and  the  plaintiffs  brother,  the  proceeds  ly  between 
of  which  butters  were  in  the  hands  of  the  defendant;  he,  ^chan^m 
the  defendant,  undertook  and  promised  the  plaintiff,  to  gi^ninpayinent 

-  1      /.         /      ,  .,.         1  .  •      r       \.       for  them  by /.C. 

provide  for  the  bills  when  at  maturity; — ^aS9igning  for  which  were 

breach,  the  not  providing  for  such  bills  as  they  respec-  fhepi'^^c'rhe 

tively  became  due,  whereby  the  plaintiff  was  obliged  to,  and  ^*^^*^  **" 

did,  pay  the  same,  to  certain  holders  thereof.    There  were  tance  to  accept 

three,  other  counts,  which  were,  in  substance,  similar  to  security, ^e^" 

the  first,  with  the  usual  money  counts.     Tbe  defendant  J^J^JI^j^"^^ 

pleaded  the  general  i$sue.  ^^^  ^  ^^^ 

when  at  maturi- 

The  cause  was  tried  before  Lord  Chief  Justice  Best  at  ty,  out  of  the 
GuiUhtM,  at  the  Sittings  after  the  last  Term,  when  it  ap-  ^J'^^iSt^^ 
peared  that  the  plaintiff,  John  Coffey  his  brother,  and  ^^^;""^*"^ 
the  defendant,  had  been  jointly  concerned  in  the  Irish  having  accepted' 
butter  trade;  that  «7bAi»  Coffei/,  "who  resided  in  Ireland,  bais^^ightK- 
made  consignments  of  the  butters  to  the  defendant,  in  ^ellJfe^^^ 
lAmdon,  for  sale;  and  that  the  profits  were  to  be  divided  on  a  count  for 

money  had  and 

between  the  three.  The  bills  in  question  were  given  in  pay-^  received ;  ai- 
ment,  on  the  purchase  of  some  of  the  butters  in  Ireland,  ^^edl^- 
by  John  Coffey,  and  were  drawn  by  him  on  the  plaintiff.  ^^  «"  ^^  »°- 
Tbe  latter,  however,  expressed  himself  unwilling  to  ac-  there  was  a  va- 
cept  those  bills,  without  having  some  security  for  the  the°(»ntract1ia^ 
riak  he  would  thereby  incur;  when  the  defendant,  who  p^^^^,. 

though  it  wu 
objected  that  it  was  a  partnership  transaction,  and  that  one  partner' could  not  mahatain  an  action 
against  mothej'; — the  money  in  the  defendant's  hands  becomings  when  ±fr  bUU  were  paid  by  the 
pbintiir,  separated  from  the  partnership  account 
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had  in  hand  the  proceeds  of  the  sales  of  certain  of  the . 
butters,  engaged,  by  letter,  to  provide  for  the  biHs,  on 
their  arrival  at  maturity,  out  of  such  proceeds;  which 
letter,  signed  by  the  defendant,  apd  addressed  to  the  plain- 
tiff in  Ireland f  was  in  the  following  terms: — 

London,  12th  November,  18S4. 

^*  Su*, — ^Your  brother,  John  Coffey y  Junr.,  having  drawn 
two  bills  on  you,  tnx.  one  for  2282.,  due  the  28th  instant, 
and  another  for  300/.,  due  on  the  4th  of  Januarynext,  on 
account  of  butters  sold  here  for  our  joint  aceountr  the  pro- 
ceeds of  which  are  now  in  my  hands,  if  you  will  accept  the 
bUk,  I  hereby  formally  engage  to  provide  for  them  when 
at  maturity." 

The  plaintiff,  in  consequence,  accepted,  and  was  subse- 
quently obliged  to  pay,  the  bills ;  and  accordingly  brought 
this  action  against  the  defendant  on  his  undertaking. 

The  bills  having,  in  the  special  counts,  been  stated  to 
have  been  accepted,  by  the  plaintiff,  for  the  joint  account 
of  the  defendant  and  the  plaintiff*s  brother;  and  it  being 
proved  that  the  trading  was  on  the  joint  account  of  the 
plaintiff y  his  brother,  and  the  defendant,  and  that  the  pro- 
fits arising  from  the  sale  of  the  butters  were  to  be  divided 
equally  between  the  three,  it  was  insisted  that  tiiis  was  a 
fatal  variance,  and  precluded  the  plaintiff  from  recovering  in 
this  action.  His  Lordship,  however,  was  inclined  to  think 
the  objection  immaterial,  as  the  defendant  engaged  to 
provide  for  the  bills  out  of  the  proceeds  of  the  butters, 
which  were  sold  on  the  joint  account  of  himself,  the 
plaintiff,  and  the  plaintiff's  brother;  and  held,  that,  as  the 
plaintiff  had  paid  his  acceptances,  he  was  entitled  to  reco- 
ver on  the  count  for  money  had  and  received;  for  that,  as 
the  defendant  had  undertaken  to  provide  for  such  accep- 
tances when  arrived  at  maturity,  out  of  the  proceeds  then 
in  his  hands,  it  must  be  considered  as  money  of  the  plain- 
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tilf  in  the  possessicm  of  the  defendant^  or  as  money  had       ^  IftMi. 
and  received  by  the  latter  to  the  use  of  the  former. 

The  Jury  accordmgly  •  found  a  verdict  for  the  plaintiff. 
But  his  Lordship  reserved  to  the  defendant  tiherty  to  move 
that  it  might  be  set  aside,  and  a  noni^it  entered,  if  the 
Court  should  be  of  opinion  that  the  plaintiff  was  not  enti- 
tled to  recover.    ^ 

A  rtde  nui  to  that  effect  having,  on  a  former  day  in 
this  Term,  been  granted,  on  the  motion  of  Mr.  Serjeant 
Petf,— 

Mr.  Serjeant  Vaughan  now  shewed  cause. — ^There  can- 
not exist  a  doubt,  either  on  die  form  of  the  declaration, 
the  terms  of  the  defendant's  undertaking,  or  the  evidence 
adduced  at  the  trial,  of  the  plamtiff  *8  right  to  recover  as  for 
money  had  and  received.  This  action  was  brought  by 
him  as  the  acceptor  of  two  bills  of  exchange,  for  which  the 
defendant  had,  by  letter,  expressly  undertaken  to  provide; 
and  on  that  undertaking  alone  the  plaintiff  rests  his  claim. 
The  defendant  acknowledged,  at  the  time  of  his  entering 
into  the  engagement,  that  he  had  sufficient  funds  in  his 
hands,  arising  from  the  sales  of  the  butters,  which  the 
plaintiff's  brother,  Joht$  Coffey,  had  previously  consigned 
to  him.  The  acknowledgment,  that  be  had  proceeds,  out 
df  which  he  engaged  to  provide  for  the  bills,  makes  it  mo- 
ney had  and  received  by  him  to  the  use  of  the  plainr 
tiff;  and  the  latter  would  not  have  accepted  the  bills,  but 
for  the  express  undertaking  of  the  defendant  to  meet 
them.  That  undertaking  must  be  construed  according 
to  the  intent  of  the  parties,  which  was,  that  the  plain- 
tiff's acceptances  were  to  be  paid,  by  the  defendant, 
out  of  the  produce  of  the  butters  already  sold,  and 
then  in  his  actual  possession.  Although  the  profits 
arising  from  the  joint  speculations  were  to  be  ultimately 
divided  between  the  three  parties,  Wff»  Ae  plaintiff,  his 
brother,  and  the  defendant ;  .and  although  the  buttons  were 
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IS«|;>  consigned  to  the  latter,  on  the  joint  account  3  yet  the  plain*" 
tiff  accepted  the  bills  in  question  on  the  separate  and  ex- 
press undertaking  of  the  defendant  to  honor  them  when 
due.  That,  therefore,  was  a  matter  wholly  distinct  from  any 
profits  which  might  eventually  accrue  to  the  parties  from  the 
sales  effected  by  the  defendant ;  and  it  is  clear,  that,  under 
all  the  circumstances,  the  plaintiff  was  entitled  to  consider 
the  proceeds,  acknowledged  by  the  defendant  to  be  in  his 
hands,  and  which  the  latter  expressly  undertook  to  ap* 
propriate  to  take  up  the  bills  when  they  should  arciye  at 
maturity,  as  money  had  and  received  to  his  use. 

Mr.  Serjeant  Pell^  in  support  of  the  rule.— The  count  Cor 
money  bad  and  received  was  not  relied  on  for  the  plaintifl^ 
nor  was  it  even  adverted  to  at  the  trial;  but  he  having  to- 
tally failed  to  establish  the  defendant's  undertaking  as  set 
out  in  the  special;  counts,  an  attempt  was  made  to  rely  on 
the  account  stated.  It  is  evident,  that,  without  the  special 
counts,  this  action  cannot  be  maintained.  No  evidence 
was  produced,  on  the  part  of  the  plaintiff,  to  shew  that  he 
had  accepted  the  bills  for  the  consideration  set  out  in  those 
counts ;  nor  was  there  any  proof  that  they  were  drawn  on 
account  of  the  defendant  and  John  Coffey  alone.  The 
butters  in  question  were  consigned  to  the  defendant  on  the 
joint  account  of  the  three ;  they  were  to  be  sold  on  snch 
account  I  and,  of  the  profits  to  arise  from  such  sales,  each 
party  was  to  receive  one  third.  It  musty  therefore,  be  con- 
sidered as  a  partnership  transaction,  and  that  being  the 
case,  the  plaintiff,  as  one  of  the  partners,  cannot  maintam 
an  action  against  the  defendant,  another"  partner,  no  ba- 
lance having  been  struck,  and  no  agreement  entered  into, 
by  which  the  one  partner  had  engaged  to  be  separately 
liable. to  the  others. 

Lord  Chief  Justice  Best.— I  abstain  firom  giving  any 
opinion  as  to  the  question  of  variance,  which  was  raised 


IN  TH^  SIXTH  YEAR  OF  OBO.  IV.  M5 

for  the  delendant  at  the  trial,  it  behig  quite  dear,  that  ^2^ 
the  plaintiff  ifi  entitled  to  recover  on  the  count  for  money 
had  and  received.  It  baa  been  said,  that  the  present  ao^ 
tion  oannot  be  maintained,  as  this  was  a  partnership 
transaction;  and  that  the  proceeds  of  the  butters  con^- 
signed,  were  received  by  the  defendant  on  account  of  all 
three  of  the  parties.  I  agree  that  the  amount  seoeived  by 
the  defendant,  on  account  of  the  consignments,  must  be 
considered  as  money  in  his  hands,  for  the  benefit  of,  and  to 
be  divided  among,  the  three ;  but  that  which  transpired 
between  the  plaintiff  and  defendant  toc^L  it  out^  of  the 
joint  or  partnership  account,  and  placed  it  to  that  of  the 
phiintiff.  What  are  the  facts?  The  plaintiff's  brother, 
having  drawn  two  bills  on  him,  for  the  value  of  the  but* 
ters  consigned,  the  defendant,  previously  to  the  plain^- 
tiff*s  accepting  them,  guaranteed  to  provide  for  them,, 
when  they  arrived  at  maturity,  out  of  the  proceeds 
which  he  acknowledged  were  then  in  his  hands,  and 
which  he  must  therefore  be  considered  to  hold  ,on  the 
plaintiff's  account.  It  was  no  longer  partnership  money, 
but  became  bound,  in  the  defendant's  hands,  for  and  on 
accoimt  of  the  plaintiff;  and  when  the  plaintiff  paid  his 
acceptances,  (which  he  proved  he  did),  the  money  the  de^ 
fendant  held  as  the  proceeds  of  the  butters,  became  se- 
parated from  the  partnership  account,  and  was  money  had 
and  received  by  him  to  the  plaintiff's  use.  When  a  con- 
tract has  been  executed,  a  party  is  entitled  to  recover  on 
the  common  counts.  Here  the  defendant  was  respon- 
sible to  the  plaintiff,  to  a  given  amount;  and; although  the 
contract  was  executory  in  the  first  instance,  ue.  until  the 
bills  became  due ;  yet,  when  the  plaintiff  took  them  up,  it 
must  be  considered  as  executed.  I  am,  therefore,  of  opin- 
ion that  the  plaintiff  was  entitled  to  recover  on  the  count 
for  money  had  and  received. 

Mr.  Justice  Park. — It  is  unnecessary  to  come  to  any  de- 
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'  termination  on  the  question  of  Tarianee,  or  to  enter  into  a 
critical  discussion  respecting  it;  for  I  concur  with  my  Lord 
Chief  Justice  in  thinking  that  this  action  may  be  maintain- 
ed on  the  count  for  money  had  and  receiyed;  or,  if  not,  on 
the  account  stated.    In  Foster  v.  AUanson  (a),  where  two 
persons  entered  into  articles  of  partnership  for  seven  years, 
in  which  there  was  a  covenant  to  account  yearly,  and  to 
adjust  and  make  a  final  settlement  at  the  expiration  of  the 
partnership;   and  they  dissolved  the  partnership  before 
the  seven  years  were  expired,  and  accounted  together,  and 
struck  a  balance,  (which  was  in  favour  of  the  plainCifi),  in- 
cluding several  items  not  connected  with  the  partnership, 
and  the  defendant  promised  to  pay  it; — ^it  was  held  that  an 
action  of  assumpsit  lay  on  such  express  promise;  as,  by 
the  stating  of  the  account  and  introducing  other  articles 
not  relating  to  the  partnership,  the  nature  of  the  demand 
was  changed,  and  a  new  cause  of  action  arose,  independently 
of  the  articles  of  partnership.     So  here,  although  the  but- 
ters were,  in  the  first  instance,  consigned  to  the  defendant, 
on  the  joint  account  of  all  three,  vis.  himself,  the  plain- 
tiff*, and  his  brother;  yet  it  was  necessary  for  the  plaintiff^ 
to  draw,  and  find  an  acceptor  to>  the  biUs  in  question, 
which, were  drawn  for  the  amount  of  the  butters  sent;  on 
which  the  plaintiff  said,  although  I  am  a  partner  in  the 
transaction,  yet  I  will  not  accept  the  bills,  unless  I  have  a 
security;  the  defendant  then  undertook  to  appropriate  the 
proceeds  of  the  butter  in  his  hands,  to  the  payment  of  the 
bilk,  when  they  should  arrive  at  maturity ;  and  the  plain- 
tiff, having  paid  their,  amount  out  of  his  own  pocket,  is 
entitled  to  recover  it  from  the  defendant ;  as  the  under- 
taking given]  by  hun  was  not  only  fair,  but  distinct,  and 
unconnected  with  the  partnership. 

Mr.  Justice  Burrough.  —  My  Lord  Chief  Justice,  and 
my  Brother  Park,  have  put  the  true  construction  on  the 
.  (a)  2  Tcnn  Rep.  479. 
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traiiMCtion  which  took  pUce  between  the  phuntiff  and  de» 

fendantj  as  to  pioyiding  for  the  bills  in  question*    The 

latter  undertook  to  appropriate  a  sum,  then  in  his  hands,        Beiar. 

to  meet  them,  when  they  should  become  due :  and,  although 

the  plaintiff  might  not  have  been  entitled  to  recover  on  the 

special  counts,  the  action  is  maintainable  on  that  fer  money 

had  and  received.    This  rule  therefore  must  be — 

Discharged  (a). 
(«)  Mr.  JastiQB  Guselee  was  absent,  b<nng  at  Chambers. 


Elliott  r.HAiu)Y.  M^i 

X  His  was  an  action  of  replevin.    The  plaintiff,  in  his  de-  in  an  action  of 

claration,  alleged  that  the  defendant  took,  and  unjustly  de-  JSin^t^Wn- 

tained,  two  cows  of  the  plaintiff,  in  a  certain  common,  ^^^  ca^«>  the 

„-^,      ^___  _*^.         ^,T,  defendanlatow- 

cailea  Alnunck  Moor^  otherwise  Ay  don  Forest.  .  ed  under  a  grant 

The  defendant  pleaded  several  avowries;  in  one  of  ^a^^wTfrom 
which  he  justified  the  taking,  **  because  the  town  or  bo-  ^^^^^^ 
rough  of  Alnwick f  in  the  county  of  Northumberland^  is,  burgeasei  of  tbe 
and,  from  time  whereof  the  memory  of  man  is  not  to  the  ud  the  plaintiff 
contrary,  hath  been,  an  ancient  town  or  borough,  in  which  SStAe  wro^ 
there  is,  and,  for  all  the  time  aforesaid,  hath  been,  a  body  «tion  of  ^.  had 

»  been  accnstom* 

politic  and  corporate,  known  by  divers  names  of  incorpo-  ed  to  appobt  a 
ration,  and,  amongst  others,  by  the  name  of  *  The  Bur-  ^^^^^^ 
gesses  of  Alnwick;*  and  the  said  town  or  borough  is,  and  f^^^^/^j^^ 
from  time  whereof,  &c.  hath  been,  situated  within  a  cer-  things)  taking 
tain  manor  or  barony  called  ^  Tbe  Manor  or  Barony  of  ue  put  upon  the 
Alnwick;'  and  the  said  place  in  nrhich,  &c.  is,  and,  at  the  SJ^'JI^^ap^int, 
said  time  when,  &c.  was,  and  from  time  whereof,  &c.  hath  fo' *«  ?"«« of 

'  J  J    •■^**  ■"<^*»  ^r^t 

been,  a  large  tract  of  land,  common,  or  waste  ground;  and  a  reasonable  omd 
the  same  lies  within,  and  from  time  whereof,  &c.  hath  been  ^2?^  of  each  of 

n  luch  herds,  to 

be  depastured 
tfiereon: — Held  sufficient,  afWr  Terdicti^although  it  was  urged  that  the  number  of  herds  and 
simli,  and  the  duHes  required  from  the  herds,  should  have  been  set  out,  with  Certainty,  in  the  plea. 
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1825.  and  is  parcel  of,  the  said  manor  or  barony :  and  WilKam 
de  Vesoi,  being  lord  of  the  said  manor  or  barony,  and  be- 
ing seised  of  the  said  place  in  which,  &c.  in  his  d^neoie, 
as  of  fee,  long  before  the  said  time  when,  &c.  to  wit,  in 
the  reign  of  Henry  the  Second,  gave  and  granted,  in  and 
by  his  certain  instrument  in  writing  (the  date  whereof  is 
unknown  to  the  defendant),  to  the  burgesses  of  the  said 
town  or  borough  of  Ahwici,  common  of  pasture  in  the 
said  place,  in  which,  &c» ;  and  by  subsequent  grants  of  cer- 
tain succeeding  lords  of  the  said  manor  or  barony,  the 
said  grant  of  the  said  William  de  Vesci  was  confirmed  to 
the  said  burgesses,  for  ever;  to  wit,  by  a  certain  grant  in 
writing,  made  long  before  the  said  time  when,  &c.  (the 
date  whereof  is  unknown  to  the  defendant),  of  William  de 
Vesci,  son  and  heir  of  Lord  Eustace  de  Vesci,  and  grand- 
son of  the  first-named  William  de  Vesci:  and  by  a  cer- 
tain other  grant,  in  writing,  of  WiUiam  de  Vesci,  brother 
and  heir  of  John  de  Vesci,  and  son  of  the  last-named  Wil- 
Ham  de  Vesci,  bearing  date  long  before  the  said  time  when, 
&c.  to  wit,  on  the  Sunday  after  the  feast  of  St  Michael, 
in  the  year  of  our  Lord,  1S90:  and  the  said  body  corpo- 
rate, ever  since  the  making  of  the  said  first-mentioned 
grant,  and  at,  and  long  before,  the  said  time  when,  &c. 
have  had,  and  have  used  and  been  accustomed  to  have, 
and  of  right  ought  to  have  had,  and  still  of  right  ought  to 
have,  by  virtue  of  such  grants,  for  each  of  the  several  bur- 
gesses of  die  said  town  or  borough  o{  Alnwick,  inhabiting 
therein,  common  of  pasture  in  and  upon  the  said  place  in 
which,  &c." — The  defendant  then  averred,  **  that  long  be- 
fore the  said  time  when,  &c.  to  wit,  on  the  24th  April,  1823, 
he  became,  and  continually  from  thence,  and  until,  and 
at,  and  after,  the  said  time  when,  &c.  was,  and  had  been, 
and  then  was,  one  of  the  burgesses  of  the  said  town  or  bo- 
rough of  Alnwick;  and  at  the  said  time  when,  &c«  inhabit- 
edj  and  then  did  inhabit  therein;  and  was,  at  and  during 
all  the  time  aforesaid,  and  then  was,  entitled  to  common  of 
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Nesaidy  in  the  said  place  in  which>  ftc. :  and 

/.  "^-^  two  cows,  in  the  said  declaration  men* 

"^^  >^  said  time  when,  Ac  depastuxing       MkKut. 

*^  ^  diere  then  growing  and  being, 

->^  "»  defendant,  so  that  be  (he  de- 

^  '\^  ^  enjoy  the  aforesaid  oonunon 

«   "^  and  ample  a  manner  as  he 

\,   '-''      ^^  ^  and  enjoyed  the  same, 

.  ^    ^^  .*ie  said  two  cows  in  the  said 

_v  """         <  V^  '^                   justly,  &c.  as  and  for  a  distress 

^  ^  ^  o  by  them  there  done  and  doing,  as 

^wry  the  plaintiff  pleaded  in  bar,  among  other 
«e  following: — **  That  from  time  whereof  the  me* 
.y  of  man  is  not  to  the  contrary,  hitherto,  the  said  body 
politic  and  corporate,  in  the  said  avowry  mentioned,  hath 
consisted  of,  amongst  other  persons,  divers,  to  wit,  fonr 
chamberlains,  and  twenly-fonr  common-councilmen,  being 
burgesses  of  the  said  town  or  borough,  in  the  said  avow* 
ry  mentioned.  And  from  time  whereof,  &c«  hitherto,  siush 
ooranon-ooundlmen  and  chamberlains,  or  the  greater  part 
of  them,  being  in  common-council  assembled,  have  appoint* 
ed,  and  have  been  used  and  accustomed  to  appoint,  and 
of  right  ought  to  have  appointed,  and  still  of  right  ought 
to  appoint,  a  reasonable  and  propernumber  of  herds,  for 
(amongst  other  things,)  the  herding,  tending,  and  taking 
eare  of  the  cattle  put  upon  the  said  place,  in  which,  &c. 
under,  and  by  virtue,  and  in  exercise*  of  such  right  of  com* 
men  as  in  the  said  avowry  is  mentioned:  and  also,  for 
and  during  all  that  tinie,  have  appointed,  and  of  right 
ought  to  have  appointed,  and  still  of  right  ought  to  ap- 
point, for  the  pains  and  trouble  of  each  such  herd,  a  rea- 
sonable and  proper  number  of  stints  of  each  of  such  herds 
as  last  aforesaid,  to  be  depastured  in  and  upon  the  said 
place  in  which,  &c«  And  that,  for  and  during  all  the  time 
aforesaid,  the  said  last-mentioned  body  politic  and  corpo- 
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.  1^S5-^  rate  hath  had  and  used,  and  be^n  accustomed  to  have  and 
use,  and  of  right  ought  to  have  had  and  used,  and  still 
of  right  ought  to  have  and  use,  for  each  of  such  herds  as 
last  aforesaid,  common  of  pasture  in  and  upon  the  said 
place  in  which,  &c.  for  so  many  stints  as  were  so  appoint- 
ed as.  aforesaid,  of  each  of  such  herds. as  last  aforesaid." 
It  was.  then  averred,  that  the  plaintiff  was  duly  appointed 
herd,  and  had  two  stints  appointed  to  be  depastured,  the 
same  being  a  reasonable, number. 

The  defendant,  in  .his  replication  to  this  plea^  denied 
the  right  of  common  for  the  herd's  cattle,  and,  at  the  trial, 
before  Mr.  Justice  Bayley,  at  Newcastle,  at  the  Summer 
Assizes,  1824,  it  appeared  that  there  were  sixty-five  is- 
sues on  the  record,  on  twelve  of  which  the  jury  found  a 
verdict  for  the  plaintiff,  and,  on  forty-two,  for  the  defend- 
ant ;  it  having  been  agreed  that  a  juror  should  be  with- 
drawn, as  to. the  remaining  eleven. 

A  rule  nisi  having  been  obtained  by  Mr.  Serjeant  Pell, 
in  the  last  Michaelmas  Term,  to  enter  up  judgment  for 
the  defendant,  nan  obstante  veredicto,  on  the  ground  that 
the  plaintiff's  pleas,  in  bar  were  not  suflScient  to  sustain  ^ 
such  verdict, — 

.  Mr.  Serjeant  Wilde  shewed  cause,  when  the  Court  or- 
dered the  entry  of  the  verdict  on  the postea  to. he  con- 
fined to  the  avowry  and  plea  in  bar,  as  above  set  forth, 
in  order  to  raise  the  question  as  to  the  sufficiency  of  such 
plea,  which  was  now  argued  by 

Mr.  Serjeant  Taddy,  for  the  plaintiff;  and  by— 
Mr.  Serjeant  Cross,  for  the  defendant. 

For  the  plaintiff,  it  was  submitted,  that  the  main  objec- 
tion to  the  plea  was,  that  nothing  appeared  on  the  face  of 
it,  by  which  it  could  be  ascertained  what  might  be>  rea- 
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s&mMe  emd proper  number  of  berds,  and  what  if  reasontMe 
a$td proper  number  of  stints  of  each  of  such  herds ;  but  that, 
€▼^1  supposing  such  an  objection  might  have  availed  on 
special  demurrer,  still  it  was  too  late  after  verdict;  for  in 
CkeaUUe  v.  Miller  (a),  wheve  a  plea  in  bar  to  an  avowry 
for  damage  feasant,  omitted  to  state  that  the  cattle  were 
levant  and  oouekant,  the  Court  held,  that,  although  bad 
on  special  demurrer,  still  it  was  cured  by  verdict.  In 
Vmer*s  Abridgment  {P)^  it  is  laid  down,  that  prescrip*- 
tion  for  c(»nmon  eane  number,  appurtenant  to  land,  with- 
out saymg  levani  and  eouehcuU^  is  ill;  wnA  MUhr  v. 
StapleM{c)  is  there  referred  to,  where  Mr.  Justice  Tmieden 
said,  **  if  you  prescribe  for  common  without  number,  appur- 
tenant to  the  land,  you  can  put  in  no  more  cattle  than 
what  is  proportionate  to  your  laiid ;  for  the  law  stints  you 
in  that  case  to  a  reasonable  number.  But  if  you  prescribe 
for  common  without  number,  in  grops,  what  is  it  that  sets 
any  bounds  in  that  case  ?  There  was  a  case  in  G/ymiV  thne 
ofMasseUen  v.  Stoneby,  where  Masselden  prescribed  for 
common  without  number,  without  saying  levani  ei  eouek- 
ani,  and  that,  being  after  a  verdict,  was  held  good ;  but,  if 
it  had  been  upon  a  demurrer,  it  would  have  been  othier- 
wise.r  Here,  it  must  be  jpresumed,  that  the  Jury,  at  the 
trial,  ascertamed,  by  the  evidence  adduced,  what  was  a 
reasonable  and  proper  number  of  herds  and  stints.  And 
althoiigh  the  word  *'  reasonable**  may  be  averred  in  plead- 
ing as  matter  of  law,  it  is  ultimately  a  fiict  to  be  found 
.  by  the  Jury.  In  the  common  ^count  for  goods  sold  and 
delivered,  the  pLuntiff  avers  that  the  defendant  is  indebt- 
ed to  him  in  so  much  as  the  goods  9^e  reasonably  worth, 
and  that  is  a  sufficient  averment: — die  value  must  be 
ascertained  by  evidence.  In  the  case,  too,  of  coparceners, 
where  one  claims  her  share  with  others,  the  writ  is  de  ra- 


in) 1  Lev.  196.  (c)  1  Mod.    7 ;    S.  C.  nomine 

(6)  Tit  »  PreMTiptioii/'  D  3.        Stables  ▼.  MeUon,  2  Lev.  246. 
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1895.^  iufuaUli parte  (a),  and  what  that  part  may  be  is  mere  mat- 
ter of  evidence ;  as,  by  such  writ,  a  person  may  see  what  rent 
and  services  all  the  land,  which  is  partible  betwixt  the  sis- 
ters, shall  yield  and  pay  unto  the  chief  lord,  and  accord- 
ingly put  every  one  of  the  heirs  to  her  part.  It  has  inva- 
riably been  held,  that  copyhold  fines  must  be  reasancibie, 
though  the  value  of  the  lands  is  uncertain;  and  in  Has- 
talFs  Entries  (6),  there  is  the  form  of  a  writibr  reasonable 
esiovers^  as  well  as  for  repairing  or  building  a  new  house. 
What  is  reasonable  for  either  of  these  purposes  may  be 
claimed  as  siuch,  and  ascertained  by  a  Jury;  and,  there- 
fore^  it  is  too  late  to  raise  such  an  objection  as  the  present 
after  verdict.  In  Clarison  v.  Woodhouse{c)t  it  was  alleg- 
ed|  that  there  was  a  custom,  that  the  owners  of  a  waste  or 
common  had  set  out  and  assigned  to  the  owners  and  oc- 
cupiers  of  lands,  upon  their  reasonable  request,  certain 
reasonable  parts  and  proportions  of  the  waste  or  common; 
and  it  was  objected,  that  it  was  too  indefinite,  vur.  alleging 
that  the  lord  should  set  out  a  reasonable  ^fBxt^  without 
saying  what  part;  to  which  it  was  answered,  that  reason- 
ableness might  be  tried  by  a  Jury,  if  the  part  assigned 
did  not  appear  to  the  commoners  suflSdent;  that  in  the 
case  of  estovers,  it  is  always  so  laid ;  and  Lord  Mansfield 
said,  "  as  to .  the  point  of  tmreasonableness  the  law  con- 
tvpls  any  arbitrary  conduct  of  the  lord."  In  Abbot 
V.  Weekly  {d)^  the  defendant  prescribed,  that  all  the 
inhabitants  of  a  vill  had,  time  out  of  memory,  used  to 
dance  in  the  plaintiflTs  close^  at  all  times  of  the  year,  at  their 
free  will,  for  their  recreation;  and  so  justified  the  dance 
diere :  and  on  its  being  moved,  in  arrest  of  judgment,  that 
this  prescription  to  dance  in  the  freehold  of  pother,  and 
spoil  his  grass,  was  void,  especially  as  it  was  laid  at  all 
times  of  the  year,  and  not  at  seasonable  times ;  and  that, 

(a)  nts.  Nst.  Brev.  19.  (c)  5  Tem  Rep.  413,  n. 

(6)  P.  539.  {d)  1  Lev.  176. 
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if  it  were  good,  it  ought  to  have  been  laid  by  way  of  cm-       ^j?^- 
torn  in  the  town,  and  not  by  prescription  in  the  persons; 
and  a  case  was  dted,  where  jt  was  so  adjudged  on  de- 
muner :  yet  the  Court  said;  that  though,  perhaps,  it  had 
been  ill  on  demurrer,  yet,  that  issue  having  been  taken 
tliere<m,  and  found  for  the  defendant,  it  was  good.    So, 
in  JFiteh  ▼•  Rowling  {a),  a  custom  for  all  the  inhabitants  of 
a  parish  to  play  at  all  kinds  of  lawful  games,,  sports,  and 
pastimes,  in  the  close  of  A.^  at  all  sea^cnabk  times  of  the 
year,  at  their  free  will  and  pleasure,  was  heldgood;  and 
it  must  have  bera  left  to  th^  Jury  to  determine  what  such 
seasonable  times  were.    If,  however,  the  defendant  had» 
in  the  present  instance,  demurred  to  the  plaintiff's  plea, 
the  demurrer  could  not  have  availed ;  for  it  is  not  uncer- 
tain on  the  face  of  it^  as  the  reasonable  and  proper  num- 
ber of  cattle  to  be  depastured,  might  be  measured  or  ascer- 
tained by  the  iaet  of  levoncy  and  couchancy.    So,  the 
reward  to  the  herds  was  to  be  estimated  and  proportioned 
aooording  to  the  number  of  cattle  fed  on  the  common. 
The  measure,  therefore,  for  the  commonable  cattle  of  the 
ccirporation,  must  alsp  be  that  of  those  of  the  herds  {  and 
what  is  reasonable  and  proper  as  to  the  former,  must,  also 
be  so,  proportionately,  as  to  the  latter.    But  the  avowant 
eannot  avail  himself  of  this  objection,  as  the  grant  was 
made  to  the  corporation  of  die  town  and  borough  of  Aln- 
wid,  and  not  to  the  herds,  and  in  his  avowry  he  has  alleged 
himself  to  be  one  of  the  burgesses  \  and  the  grant  was  to 
the  corporation  for  the  use  of  the  burgesses,  and  certain 
servants  to  be  appointed  by  them.   The  burgesses  cannot,    - 
therefore,  contest«the  rights  of  their  servants,  which  grow 
out  of  and  form  parcel  of  their  own;  as  the  grant  is  not  a 
mere  power  to  the  corporation  to  assign  over  a  right  of 
common,  but  a  grant  to  the  corporation  and  their  servants ; 
and  what  is  a  reasonable  rewajrd  for  the  services  of  the 

(a)  2H.  Bl.d93. 
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J^^  herds'i  is  matter  of  fact « to  be  ascertained  by  the  extent  of 
the  duties  required  from  them;  that  is,  the  number  of  the 
cattle  they  have  to  attend.  Where  a  cop/holder  pre- 
scribes for  common  in  the  manor  of  another,  he  prescribes 
in  thfe  lord',  who  datms  for  himself  and  his  tenants,  wha 
are  copyholders.  This  is  not  a  question  as  between  the 
lord  and  ihe  corporation  and  burgesses,  but  between 
one  of  those  burgesses  and  the  servants  employed  hy 
the  corporation.  If,  therefore,  the  avowant  contend  that 
the  original  grant  was  bad,  it  is  quite  clear  that  he  hod 
no  right  to  distrain ;  and  if  good,  the  plaintiff's  right  was 
equivident  to,  and  coeval  with,  that  of  the  defendant. 

For  the  defendant,  it  was  insisted,  that  the  plaintiff's 
plea  in  bar  was  clearly  bad,  as  it  set  out  a  void  prescrip- 
tion; and  that  such  defect  could  not  be  cured  by  verdict. 
It  is  merely  stated,  in  the  plea,  that  a  reasonable  and  proper 
number  of  herds  was  to  be  appointed,  for  (amongst  oiker 
things)  herding  and  taking  care  of  the  cattle  put  on  Che 
common;  and  it  does  not  appear  what  those  other  things 
were.    They  might  be  altogether  unconnected  with  the 
plaintiff's  right  of  common;  nor  was  the  precise  number 
of  cattle  or  herds,  or  the  duties  to  be  required  of  those 
herds,  set  out.    Their  functions  are  not  confined  to  th^ 
taking  care  of  the  land  and  cattle.     That  might  have 
formed  but  a  small  portion  of  them.    The  term  herd  ia  of 
an  equivocal  meaning.    It  is  rather,  in  fact,  applicable  to 
the  cattle  themselves  than  to  their  keepers.  The  Jury  have 
'  not  found  what  was  a  reasonable  number  of  stints;  a  rea^ 
sonabie  number  is  indefinite  and  uncertain,  and  it  does 
not  follow  that  they  should  be  confined  to  two.    The  ver- 
dict merdy  found  the  existence  of  a  right  to  appoint  herds; 
and  the  right  claimed  is  of  a  new  species,  being  a  right  of 
common  in  gross  for  an  indefinite  number  of  herds,  and 
stints  for  an  indefinite  number  of  cattle,  without  any  al- 
legation as  to  whose  cattle  they  are  to  be,  or  whether  com- 
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monaUe,  or  of  the  times  of  the  yete  at  which  thej  are  to 
be  turned  on:  andin  MeUar  v.  j^pakemofi  (a)  it  was  held, 
that  a  corporation  might  prescribe  fer  common  in  gross, 
for  cattle  levant  and  cauchani  within  the  town,  but  that 
they  could  not  do  so  for  common  in  grdss  withoui  number. 
And  Lord  Chief  Justice  Kefynge  theb  said  (6),  "  there 
cannot  be  any  common  in  gross,  without  number:**  and 
the  Court  held,  that  the  plea  was  bad  for  want  of.  the 
words  levant  and  eauehant  within  the  town.  So,  here,  the 
plea  is  equally  uncertain;  and  though  it  do  not  in  terras 
claim  a  right  so  extensive,  yet  it  does  so  in  efiect,  as  the 
corporation  are  stated  to  have  been  accustomed  to  appoint 
a  reasonable  and  proper  number  of  herds,  to  whom  a  rea- 
sonaUe  and  proper  number  of  stints  was  io  be  appointed 
for  their  trouble;  and  such  cattb  are  not  stated  to  be  con* 
fined  to  commonable  cattle,  or  to  those  that  might  be  levant 
and  couehant  within  the  borough,  but  may  apply  to  any  ^ 
description  of  cattle  whatever.  The  plea  is,  therefore, 
w»ertain  and  bad  upon  the  fiuseofit;  and  as  the  Jury 
have  not  found  the  number  or  description  of  the  conunon- 
able  cattle,  or  the  number  of  herds  or  stints,  it  must  be 
considered  in  the  same  light  as  if  the  defendant  had  rais- 
ed his  objection  to  it  by  special  .demurrer.  In  Greene  v. 
Berry  (e),  a  prescription  for  copyholders  to  pay,  for  a  fine, 
upon  a  renewal,  not  more  than  two  years'  rent,  but  to  pay 
two  years*  rent,  cr  less^  was  held  void  for  imcertainty. 
And  in  Da  Costa  v.  Clarke  (d)}  a  plea  in  bar  ta  an 
avowry  damage  feasant,  claiming  that  the  locus  in  quo 
ought  to  be  open  and  common  on  or  before  a  particular 
*  day,  and  from  thence  for  three  weeks  and  upwards,  and 
that  the  cattie  were  upon  the  land  when  it  ought  to  be 
open  and  common  as  aforesaid,  such  plea  was  held  bad 
for  uncertainty,  even  after  verdict,  the  right  of  common 

(a)  I  Saund.  343.  (c)  2  RoUe's  Abr.  264;  S,  C. 

(6)  P.  346  e.  '     Vm.  Abr.  tit.  "  Prescription,** D.    - 

(c/>  2Be8.&Pttl.S257. 
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,j825>^  being  too  generally  described,  both  in  its  commencement 
Elliott  and  Conclusion.  So  here  the  right  is  not  only  too  general- 
Uardt.       ly  described*  but  the  claim  is  indefinite  and  uncertain. 

Lord  Chief  Justice  Best. — ^This  case  has  been  ex- 
tremely well  argued,  both  for  the  plaintiff  and  defendant. 
It  is  unnecessary  to  decide  whether,  as  the  right  of  com- 
mon was  granted  to  the  corporatioui  they  could  assign 
over  or  delegate  sucli  right  to  another.    That  would  de- 
pend on  the  question,  whether  it  were  common  in  gross, 
appendant,  or  appurtenant.    But  the  first  and  main  ques- 
tion is,  whether  the  right  and  duties  of  the  herds  have  been 
alleged,  with  a  sufficient  degree  of  certainty,  in  the  plain- 
tifi^'s  plea  in  bar.  It  is  not  necessary  for  us  to  determine  that 
point  as  if  it  had  come  before  us  on  special  demurrer,  the 
objection  not  having  been  taken  until  after  verdict.    Issue 
might  have  been  taken  on  the  prescription.    Although  no 
question  was  raised  for  the  Jury  to  determine  what  was 
a  reasonable  number  of  herds  or  stints ;  yet  it  was  unneces- 
sary, as  it  was  admitted  on  the  face  of  the  pleadings  that 
the  corporation  had  a  right  to  appoint  a  reasonable  and 
proper  number  of  herds  for  taking  care  of  the  cattle,  as 
well  as  a  reasonable  and  proper  number  of  stints  to  be  de- 
pastured on  the  common,  for  die  pains  and  trouble  of  each 
such  herd:  and  it  appears  to  me  that  it  has  been  set  out 
with  sufficient  certainty.    The  reasonableness  of  the  num- 
ber of  herds,  must  depend  on  the  number  of  cattle  the 
common  can  bear  in  any  one  year.    The  cases  which  have 
been  cited  for  the  plaintiff,  as  well  as  the  instances  put, 
as  bearing  an  analogy  to  the  present  question,  appear  to 
me  to  be  decisive,  to  shew  that  no  greater  degree  of  g«- 
tainty  can  b^  required  than  has  been  alleged  in  the  plea  in 
bar;  as,  for  instance,  in  the  case  of  a  claim  by  one  of  three 
coparceners,  although  she  be  entitled  to  claim  one  third, 
yet  she  is  not  bound  to  demand  it;  but  may  demand  a  ret^ 
satuMe  part  of  the  property  to  which  she  is  entitled  as  joint- 
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hett^s:  for  which  purpose  a  writ  de  roHonabUi  parte  may         18gS. 
be  sued  out.  If  that  mode  of  proceeding  may  be  adopted  in 
the  case  of  coparceners,  it  is  surely  enough  for  the  plain* 
tiff  to  ^ew  that  the  cotporation  had  been  accustomed  to 
appoint  a  reasonable  number  of  herds,  each  of  whom  was 
entitled  to  a  reasonable  number  of  stints  for  their  pains  or 
duty,  in  taking  care  of  the  cattle  put  and  depastured  on 
the  common.     So,  if  a  custom  be  pleaded  for  all  the  inha- 
bitants of  a  parish,  to  play  at  games  at  all  seascmable  times 
of  the  year,  it  may,  and  ought  to  be  left  to  the  Jury  to 
say,  what  such  seasonable  times  are.    It  therefore  appears 
to  me,   that  even  if  this  objection  had  been  raised  on  de* 
murrer,  it  would  not  have  availed.     With  respect  to  the 
question  as  to  the  validity  of  the  custom  itself,  I  am  bound 
to  speak  with  caution,  as  it  is  a  most  important  point;  but 
in  order  to  ascertain  this,  it  is  necessary  to  coqnect  the 
avowry  with  the  plea  in  bar,  and  see  whether  they  state  a 
grant,  whidi  can  be  supported  in  point  of  law ;  and  if  the 
cuatoin,  as  it  appears  on  the  face  of  both,  is  consistent  with 
reason  and  justice,  and  has  subsisted  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  it  is  a  good  custom, 
and  cannot  be  impugned.     The  defendant,  in  his  avowry, 
states,  that  the  corporation  o{  Alnwick,  under  and  by  virtue 
of  a  grant  from  the  lord  of  the  manor,  had  an  immemorial 
uee  of  common  of  pasture  for  the  cattle  of  each  of  the  bur- 
gesses inhabiting  within  the  town  or  borough  of  Alnwick. 
Such  cattle  must  be  confined  to  those  which  are  levani  and 
cauchant  within  the  borough.     The  plainti^,  in  his  plea 
in  bar,  admits  the  existence  of  the  grant,  but  says  in  effect, 
when  the  grant  was  proposed,  the  burgesses  of  Alnwick 
might liave  said  to  the  lord,  **  it  will  be  useless  to  us,  un- 
less we  are  allowed  to  appoint  herds  to  superintend  or 
take  care  of  our  cattle;  and  as  we  cannot  pay  them  for 
their  services,  we  will  give  them,  in  lieu  of  wages,  certam 
atints,  Le.a  right  to  feed  and  depasture  a  certain  num* 
ber  of  cattle  on  the  same  commonable  land/     There  is 


358  CASBS  IN  SA8TER  TERMy 

nothing  unreasonable  in  such  a  suppositibn;  andtmeha 
grant  appears  not  only  to  be  intelligible^.but  consistent 
UAttLT.       ^^*  reason  and  justice ;  and  if  so,  it  may  be  pleaded  as  a 
custom  antecedent  to  the  memory  tf  man,  and  it  is  so  stat- 
ed on  the  face  of  the  record.    The  right  of  the  burgesses 
has  not  been  disputed,  but  the  plaintiff  alleges  that  they 
have  a  still  further  right  than  that  of  conmion  of  pasture, 
viz.  the  right  of  appointing  herds,  (of  which  the  defendant 
was  one),  and  allowing  them  a  certain  number  of  stints,  by 
way  of  compensation  for  their  trouble,  in  taking  care  of 
the  cattle  of  the  burgesses,  depastured  on  the  common; 
and  if  this  formed  part  of  the  original  giant,  aa  is  now 
determined  by.  the  verdict  of  the  Jury,  which' appears 
to  me  to  be  just,  equitable  and  reasonaUe,  it  removes  all 
doubt,  and  is  an  answer  to  the.  objection  that  has  been 
raised  to  the  title  of  the  plaintiff,  as  one  of  the  burgesses, 
to  an  absolute  right  of  conunon*    Although  such  a  right 
cannot  be  assigned,  it  may  be  pleaded  by  way  of  prescrip- 
tion, or  as  a  grant ;  and,  as  it  is  a  reasonable  grant,  it  may 
well  be  the  foundation  of  a  prescription;  and  if  so,  the  cus- 
tom, as  pleaded  by  the  plaintiff,  is  a  good  and  vaKd  cus- 
tom. 

Mr.  Justice  Park. — I  think  this  case  is  conduded  by 
the  verdict*  I  do  not  say,  that  the  plea  in  bar  would  have 
stood  the  test  of  a  special  demurrer;  but  the  custom,  as 
therein  stated,  does  not  only  appear  to  be  reasonable,  but 
IB  perfectly  consistent  with  good  sense. 

Mr.  Justice  Burrouoh.  —  We  may  assume  that  the 
grants  to  the  burgesses  and  their  herds,  were  coeval^  and 
consistent.  That  De  Vesci,  the  original  lord  of  the  mar 
nor,  granted  a  right  of  common  of  pasture  to  all  the  bur- 
gesses of  Alnwicky  and,  at  the  same  time,  allowed  them  to 
appoint  herds  to  superintend  and  take  care  of  thecattle  de- 
pastured on  the  common,  and  also  to  appoint  certain stinta to 
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eadi  o(  such  herds,  by  way  of  remuneration  for  their  ser- 
vices OP  trouUe.  It  is  quite  clear,  that  such  a  graiit  would 
not  be  illegal ;  and  although  it  has  been  said,  that  the  word 
**  te€wmable^  as  to  the  number  of  herds  and  stints  to 
be  appointed,  is  indefinite  and  uncertain,  still  it  could  not 
be  stated  otherwise  in  the  plea,  as  the  numbers  must  vary 
according  to  times  and  circumstances,  and  the  quantity  of 
cattle  depastured  on  the  common ;  and  the  remuneration  to 
the  herds,  for  their  services,  must  also  vary  accordingly.  It 
therefore  appears  to  me,  that  the  finding  of  the  Jury  is  con- 
elusive,  and  that  this  rule  must  consequently  be  discharged. 

Mr.  Justice  Gasblbe. — ^At  the  time  of  the  first  argu- 
ment we  felt  a  difliculty  as  to  the  finding  of  the  Jury, 
some  of  the  issues  being  inconsistent  with  others,  and  we 
therefore  directed  ihepostea  to  be  amended,  so  as  to  con- 
fine the  point  to  the  avowry  and  plea  now  before  us.  The 
fight  of  tiie  burgesses  to  claim  common  of  pasture  on  the 
hcuM  in  quo,  is  founded  on  prescription,  and  the  defendant 
has  so  treated  it  in  his  avowry ;  and  there  is  nothing  on 
the  face  of  the  pleadings,  to  shew  that  the  grants  to  the 
burgesses  and  to  the  herds  were  not  one  and  the  same  grant, 
and  made  at  the  same  time,  .  -Whether  the  plea  in  bar 
would  have  been  good  or  suflScient,  on  special  demurrer, 
it  is  unnecessary  jKTw  to  consider;  neitiier  is  it  necessary 
to  decide  the  times  at  which  the  right  was  to  be  exercised, 
as  the  defendant,  by  the  terms  of  his  avowry,  claims  a 
•right  at  all  times  of  the  year: — the  plaintifi^,  therefore,  need 
not  set  out  what  those  precise  times  were ;  at  all  events,  it 
was  a  question  which  the  Jury  were  competent  to  ascertain. 
Taking,  therefore,  the  whole  of  the  avowry  and  plea  toge- 
ther, it  appears  that  there  was  a  grant  of  common  of  pas- 
ture to  the  burgesses  for  their  cattie  levant  and  couehantf 
and  also  a  concurrent  right  for  them  to  appoint  or  employ 
herds,  who  were  to  superintend  or  take  care  of  such  cat- 
de:    there  is. nothing  illegal  in   such  a  grant;   and  al- 
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though  it  has  been  contended  that  it  b  bad|  becaufle  it 
amounts  to  a  grant  sans  nombre;  still  the  nomber  of  the 
herds  is  to  be  specified,  and  they  are  to  be  irommated  and 
appointed  by  a  select  body  of  the  corporation ;  and  we  can- 
not assume  that  such  body  would  appoint  more  than  a  rea- 
sonable number;  or,  if  they  had  in  fiict  done  so,  it  night 
have  been  pleaded.  So,  if  any  of  the  allegations  in  the  plain- 
tiff's plea  were  untrue,  the  defendant  might  have  travers- 
ed them;  and  as  he  has  not  dpne  so,  the  contrary  must  be 
presumed.  Besides,  this  is  not  a  question  between  the  lord 
of  the  manor  and  his  tenants,  or  between  the  grantor  and 
grantees,  but  between  the  burgesses  and  their  herds;  they 
stand  upon  the  same  ground :  and  as  the  Jury  have  found  that 
the  latter  were  entitled  to  certain  stints,  they  have  virtuaL- 
ly  established  all  the  other  allegations  in  the  plea;  and  al- 
though it  may  be  uncertain  in  terms,  still  there  is  no  ground 
to  arrest  the  judgment,  or  induce  the  Court  to  interfere 
after  verdict.     This  rule,  therefore,  must  be 


Discharged. 


WednetdAUf 
May  Uih. 

The  defend- 
ant's attorney 
entered  into  the 
ttiual  undertak- 
ing, under  a 
Judge's  order, 
to  pay  the  plain- 
tiff the  amount 
of  his  debt  and 
coits,  on  the 


Dg  stayed ; 
and  the  defend- 
ant died  before 
taaation:*- 
Held,  that  the 
attorney  was 
sdU  bound  to 
polbrm  hia  en- 
gagtmeBt. 


Hellinos,  Gent,  One  &c.  v.  Jones. 

A  RULE  was,  on  a  former  day  in  this  Term,  obtained  by 
Mr.  Serjeant  PeU^  calling  on  the  defendant*s  attorney  to 
shew  cause  why  he  should  not  pay  the  plaintiiF  the  sum  of 
37/.,  being  the  amount  of  the  debt  and  costs  in  the  suit, 
according  to  bis  undertaking. 

Mr.  Serjeant  ffllde,  afterwards  shewed  cause,  on  an 
affidavit  stating,  that,  shortly  after  the  writ  was  sued  out, 
rur.  in  May,  1823,  the  defendant's  attorney  applied  to  the 
plaintiff  to  stay  the  proceedings  in  the  action;  which  was 
done,  under  a  Judge's  order,  in  the  usual  form,  on  the  at- 
torney's entering  into  an  undertaking  to  pay  the  debt  and 
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costs;  but  that  previously  to  the  taxation,  and  before  the 
time  for  putting  in  bail  had  expired,  the  defendant  died 
insolvent;  and  it  was  contended,  that  his  death  discharged 
the  attorney  from  his  undertaking. 

Mi.  Serjeant  Pell,  in  support  of  his  rule,  submitted, 
that,  as  the  defendant's  attorney  had  undertaken  to  pay 
the  plaintiff  his  debt  and  costs,  and  had  entered  into  the 
usual  engagement  to  that  effect,  he  was  bound  to  abide  by 
his  undertaking;  particularly  as  the  rule  to  stay  the  pro- 
ceedingj  would  not  have  been  made  absolute,  had  not  the 
undertaking  been  given* 

The  Court  having  inquired  of  the  Prothonotary,  as  to 
what  was  the  usual  practice  in  such  cases,  and  he  not 
being  aware  of  any  such  having  ever  occurred,  said,  that 
they  would  confer  with  the  Judges  of  the  Court  of  KiMg*s 
Bench  on  the  subject,  and  ascertain,  if  possible,  whether 
such  an  instance  had  ever  happened  there;  as  it  was  fit  that 
the  practice  of  both  Courts  should  be  conformable. 

Cur.  adv.  vuU.  , 

Liord  Chief  Justice  Best  now  observed,  that,  on  inquiry, 
it  had  been  ascertained,  that  there  was  no  settled 
practice  on  this  point  in  the  Court  of  King's  Bench,  nor 
could  the  officers  of  that  Court  recollect  that  such  a  case 
had  ever  occurred  there.  But  (said  his  Lordship)  we  are 
of  opinion,  that,  notwithstanding  the  death  of  the  defend- 
ant, his  attorney  was  bound  to  perform  his  engagement,  as, 
by  his  undertaking  to  pay  the  pluntiff  the  debt  and  costs, 
he  admitted  the  justice  of  his  claim;  and  such  admissicMi 
of  the  attorney  is  equivalent  to  a  judgment  by  default. 
This  rule  therefore  must  be  made 

Absolute,  but  without  costs. 


CASES  IN  BA8TBR  TERM. 


5^"Tft'  Williams  and  Others  v.  Rawlinbon. 

a^unrwifh  the  ^^^^^  ^^s  an  action  of  debt,  brought  by  the  plainti&i 
plaintiffs,  bank-  bankers  in  London^  against  the  defendant,  one  of  the  sure- 
wu  indebted  to^  ties,  on  a  bond,  dated  the  7th  January ^  18^,  in  the  penal 
£!Ta  Ac^dl-^  sum  of  10,000i  The  defendant  having  craved  oyer  of 
fendant,  in  the  bond  and  condition,  the  latter  was  recited  as  follows : — 
fnjls.t  exe-  '^  Whereas  one  John  Threlfall  had  for  some  time  past 
""^^  Uw*pay-    ^*^  ^  banking  account  with  the  plaintiffs,  carrying  on  btt- 


spay. 

"fP^lf  ^       siness  under  the  name  and  firm  of  Williams.  Burgess  8t  Co.. 

pbuDtiffk,  of  any  »  o    .    57  » 

sums,  wUch,  for  and  the  defendant  and  others  (naming  them)  having  agreed 

Sicy  migMad-'  to  join  T^re^a^in  the  bond,  for  the  purposes  and  with  such 

n^zoeed^if''  Conditions  as  there  under-written;  and  it  having  been  ex- 

in  tbe  whole  pressly  agreed  between  the  above  parties,  that  such  bond 

was  agreed  that  should  not  in  anywise  prejudice  oraffect  a  Certain  bond,  bear- 

^^^i^tLt  '^^^  ^»*®  *®  ^^^  ^^y  of  November,  1817,  which  was  exe- 

which  had  been  cutcd  and  given  by  the  said  John  ThrelfaU  and  others  to 

given  by  Jm  S» 

to  the  piaintiffii  the  above  plaintiffs,  and  their  late  partner,  William  Mo/- 
^fendant  had  ^  f^^^t  ^^^  younger,  but  that  all  rights  and  remediea  under  or 
no  notice  of  the   y^y  virtue  thereof  should  remain  in  full  force,  virtue  and 

existence  of  the       "^ 
debtidready         effect.'* 

tifi  from  J^s.^  The  condition  of  the  above  obligation  was^  that  if  Threl- 
hi^fbank-^  /atf,  his  heirs,  executors,  or  administrators,  did  and  should, 
nipt,  and  was,    f^om  time  to  time,  and  at  all  times  thereafter,  reimburse 

at  that  time,  in-  ,  «  „  i         .  o      i         i   .     .«.  t 

debtedtotbe  and  lully  pay  and  satisfy  tbe  plamtiffs,  or  tbe  survivor  or 

oidandnCTr  ac-  survivors  of  them,  and  every  other  person  or  persons  who 
counts  general-^  gljoulj  q^  might  become  partner  or  partners  with  tliem,  or 

10,7322.  I2t.  either  of  them,  in  the  banking  business,  their  and  each  of 

nieshehadpaid  their  cxecutors  or  administrators,  all  and  every  sum  and 

t^'tw^sub-  ®"°*®  ^^  money,  which  the  plaintiffs,  or  the  mt^iypt  or  sur- 

sequenUy  to  the  vivors  of  them,  or  any  partner  or  partners  in  their  said 

execution  of  the 

fint mentioned    banking  business,  should,  within  ten  yi?ars  from  the  date 

bond,  exceeded 

SOOOLi  but,  at  ' 

tbe  time  of  paying  those  suqis,  it  was  not  agreed  that  tliey  should  kye  placed  to  his  credit,  on 
either  the  old  or  Uie  new  account  exclusively ;  and  /.  S.  saw  the  accounts  every  fortnight,  receiv- 
ing the  vouchers  half-yearly : — Held,  that  the  defendant  was  ltable,>to  the  extent  of  hb  security 
on  the  bond;  and  that  the  instrument  was  properly  stamped  with  a  9/.  stamp. 


IN  THB  SIXTH  TBAR  OF  OBO;  IT.  36S 

thereof,  advance  or  pay,  or  be  liable  to  advance  or  pay,-  iSAS- 
for  or  on  account  of  their  accepting,  indorsing,  discount- 
ing, paying,  or  satisfying  any  bill  or  bills  of  exchange, 
drafts,  notes,  orders,  or  other  engagements  whatsoever, 
whidh  he,  the  said  John  TkrelfaUy  should,  from  time  to 
time»  draw,  or  cause  to  be  drawn  upon  them,  or  make  payable 
at  their  said  banking  house;  and  also  all  and  every  other 
sum  and  sums  of  money  which  the  plaintiffs,,  or  the  sur- 
vivor or  survivors,  of  them,  or  any  partner  in  their  banking 
business  should,  within  the  period  aforesaid,  otherwise  lay 
out  or  advance,  or  become  in  anywise  liable  to  pay  on  the 
credit  of  the  siud  JtJm  Thre^aU^  or  on  hb  account,  to  any 
person  or  persons  whomsoever;  and  also  all  such  charges 
and  allowances  for  advancing  and  paying  such  bill  or  bills, 
drafts,  notes,  acceptances,  advances,  payments,  engager 
ments,  and  accommodations,  not  exceeding  ike  sum  qfBOOM. 
in  the  whole,  together  with  interest  for  such  sum  and  suins 
of  money,  as  they,  or  any  of  them,  should  at  any  tiine 
within  the  period  aforesaid  be  in  advance,  on  account  of 
the  8ud  John  ThrelfaUf  as  is  usually  charged  by  bankers 
in  such  and  the  like  cases;  and  should,  from  time  to  time, 
and*  at  all  times  within  the  time  or  period,  and  to  Che 
ainoant,  aforesaid,  indemnify  the  plaintiflBs,  or  the  survivor 
or  survivors  of  them,  or  any  partner  in  that  said  banking 
business,  from  aQ  and  every  action  or  actions,  siut  or  suits, 
losses,  costs,  charges,  expenses,  and  demands  which  should 
h(6  occasioned  by  their  acceptmg,  indorsing,  discounting, 
paying,  or  satisfying  any  bills  of  exchtage,  drafts,  notes,  or 
orders  as  aforeisaid,  for  the  said  John  ThrelfaU  as  afore- 
said; then  the  bond  was  to  be  void  and  of  no  effect,  other- 
wise to  remain  in  full  force  and  virtue/* 

The  plaintiffs,  in  their  repUcatipn,  assigned  for  breaches 
of  the  condition  of  the  bond,  under  the  statute  8  &  9  Wil- 
liam 3,  c.  11,  s.  8,  that,  after  the  making  of  the  bond,  and 
before  the  commencement  of  the  suit,  to  wit,  on  &c.,  the 
plaintiffs  had  advanced  and  paid,  and  were  liable  to  ad- 
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18S5.  vance  and  pay,  a  large  sum  of  money,  to  wit,  the  sum  of 
M'lLLiAus  ^^OOO/.  for  accepting,  indorsing,  jdiscounting,  paying,  and 
satisfying  bills  of  exchange,  drafts,  notes,  and  orders,  which 
ThrelfaUj  during  the  time  last  aforesaid,  had  drawn  upon, 
and  made  payable  at,  their  banking-house;  and  also  that 
they  had  otherwise  laid  out  or  advanced,  and  were  liable 
to  pay,  bn  the  credit  of  ThrelfaUf  other  sums  of  money,  to 
a  large  amount,  to  wit,  the  sum  of  10,0002. ;  and  that  the 
charges  and  allowances  upon  such  advances,  payments  and 
engagements,  together  with  interest  thereon  at  the  rate 
usually  charged  by  bankers,  amounted  to  afurther  large  sum 
of  money,  to  wit,  the  sum  ofSOOOL;  and  that  the  several  sums 
so  advanced  and  paid,  and  the  charges  upon  them,  amount- 
ed to  a  large  sum,  exceeding  the  sum  of  dOOO/*,  to  wit» 
85,0002.,  of  all  which  said  several  premises  7iii^e^a/7  had  no- 
tice; and  yet  that  neither  he,  the  defendant,  nor  any  of  the 
other  obligors  named  in  the  bond,  had  reimbursed  the 
plaintiffs  the  said  last  mentioned  sum  of  5000A 

At  the  trial,  before  Lord  Chief  Justice  Bestf  at  ChmU^ 
kail,  at  the  Sittings  after  the  last  Term,  the  bond  was 
produced,  stamped  with  a  9/.  stamp.  It  was  proved,  that 
the  defendant  and  others  -executed  the  bond  in  question 
in  January ,  18^2,  as  sureties  for  Thre^aUt  a  banker  in 
the  country ;  that  he  had  a  previous  banking  account  with 
the  plaintiffs,  and  was  indebted  to  them,  on  that  account 
in  the  sum  of  10,2472.  9«.  Id. ;  and  that  a  balance  was  ac- 
cordingly struck  for  that  sum  at  the  time  of  the  execu- 
tion of  the  bond :  but  it  did  not  appear  that  the  defendant 
had  any  notice  that  ^ThrelfaU  owed  the  plaintiffs  that  sum, 
when  the  bond  was  entered  into.  It  also  appeared,  that, 
after  the  execution  of  the  bond,  the  plaintiffs  continued  to 
make  advances  to  ThreffaU; — that  he  afterwards  became 
bankrupt;  and  that,  on  the  final  dose  of  the  accounts,  be 
was  indebted  to  them  in  the  sum  of  10,7322,  12f»  1 1<2.  That 
7%r^^22had,  subsequently  to  the  execution  of  the  bond, 
paid  into  the  plaintiff's  banking-house  sums  considerably 
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exceeding  5000/./  but  that  he  saw  the  accounts  every  fort- 
night, and  received  vouchers  half-yearly,  and  also  knew 
how  the  different  payments  were  applied,  but  never  raised  Rawlinior, 
any  objection,  or  ^vc  directions  as  to  the  mode  of  their 
application.  Another  action  having  been  brought  against 
another  of  the  sureties  on  the  bond,  and  the  plaintiffs  hav- 
ing recovered  from  him  the  sum  of  1,02S/L,  the  Jury  found 
a  verdict  for  the  plaintiffs,  which  was  assessed  at  S,978/., 
being  the  difference  between  the  sum  so  recovered,  and 
the  sum  of  SOOOiL  mentioned  in  the  condition  of  the  bond* 
But  leave  was  given  to  the  defendant  to  move  that  the 
verdict  might  be  reduced  to  4851.  Ss.  lOd.,  being  the 
difference  between  the  balance  of  10,S47/.  9s.  Id.,  due 
from  ThrelfaU  to  the  plaintiffs  at  the  time  of  the  execu- 
tion of  the  bond,  and  the  balance  of  10,732/.  I2s.  lid., 
doe  to  them  from  him  at  the  time  of  his  bimkruptey. 

Mr.  8erje«it  Cress  accordingly,  on  a  former  day  in  this 
Term,  moved  to  that  effect,  and  submitted,  Jirst,  That 
the  bond  was  on  a  wrong  stamp ;  as,  if  it  were  intended  to 
secure  successive  advances  of  5000/.  each,  or  extend  to 
floating  balances  during  the  whole  ten  years,  it  should  have 
bad  a  251.  stamp,  accordi|ig  to  the  statute  55  Geo.  8  (a),  in- 
asmuch as  the  sums  secured  would  be  indefinite  and  unli- 
Buted,  the  9/.  stamp  being  only  applicable  to  a  security  for  a 

(a)  Chap.  184,  Schedole,  Part  ready  Advanced  or  due,  oridthout, 

1,  tit.  "  Boad"  By  wUich  there  is  as  the  case  might  be,  where  the 

imposed  on  a  bond  given  as  a  se-  total  amount  of  the  money  secur- 

curity,  for  the  payment  of  any  de-  ed,  or  to  be  ultimately  recovef- 

finitive  and  certain  sum  of  money  able  thereupon,  should  be  uncer- 

exceeding  4000/.,  and  nut  exceed-  tain  and  without  any  limit,  a  stamp 

ing  5000/.,  a  stamp  of  9/. ;  and  of  25/.    And  where  the  money 

on  a  bond,  given  as  a  security  for  secured,  or  to  be  ultimately  re- 

the  repayment  of  any  sum  or  sums  covenible  thereupon,  shall  be  U- 

of  money  to  be  thereafter  lent,  mited  not  to  exceed  a  given  sum, 

advanced,  or  paid,  or  which  might  the  same  duty  as  on  a  bond  for 

become  due  upon  an  accoimt  cur-  such  limited  >um," 
rent,  together  with  aay  sum  al» 
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J825^  •  certain  sum  of  money,  not  exceeding  5000/.  (a).  Secondly, 
That,  according  to  the  terms  of  the  bond,  the  sums  paid 
in  to  the  plaintiffs'  banking-house  by  Thre^aU,  subse- 
quently to  its  execution,  ought  to  have  been  applied,  in 
the  first  place,  towards  the  liquidation  of  the  advancea  alsO 
made  subsequently,  and  not  in  payment  of  the  debt  which 
had  been  previously  due  from  him  to  them,  and  of  whidi 
the  defendant  and  hb  co-siureties  were  wholly  ignorant  at 
the  time  they  became  bound ;  as,  although  the  object  of 
the  parties  might  have  been,  that  the  bond  should. operate 
as  a  floating  guarantie,  to  cover  a  current  account  be- 
tween the  plaintiffs  and  Threlfidl^  stiU  the  condition  of  the 
bond  only  guarantied  dealings  to  the  amount  of  50001., 
and  therefore  the  bond  was  satisfied  by  thepayment'of  tiie 
first  5000/.  by  ThreffuU;  and  it  was  never  intended  tiiat 
it  should  extend  to  running  dealings  beyond  that  sum. 
At  all  events,  it  is  clear,  that  it  can  be  applicable  to  future 
*  advances  only ;  and  it  could  never  be  intended  that  the  de- 
fendant was  to  make  himself  liable  to  the  payment  of  an 
old  balance,  Of  the  existence  of  which  he  was  not  ev^i 
aware.  And  although  it  is  an  estaUished  prindple, 
that  general  payments  may  be  applied  to  the  first  item  in 
an  account  between  the  original  parties;  yet  that  principle 
has  never  been  enforced  against  sureties;  and  the  plain- 
tiffs were  bound,  as  against  the  defendant  and  the  other 
sureties  on  the  bond,  to  have  applied  all  tiie  payments 
made  by  ThrelfaU  subsequent  to  its  execution,  to  the  new 
account,  and  not  to  the  credit  of  the  previous  balance, 
which,  as  between  the  pliiintifis  and  the  sureties,  must  be 
considered  as  still  remaining  open. 

The  Court,  being  of  opinion  that  the  bond  was  pro- 
perly stamped,  the  money  secured  thereby,  or  to  be  ulti* 
mately  recoverable  thereon,  being  limited  to  5000/. ; — a  rule 
was  granted  on  the  last  ground  only. 

(a)  See  Scott  v.  AUsopp,  2  Price,  20. 
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'  Mir.  Serjeant  WUde  now  shewed  cause,  and,  referring  to  }^f^' 
Ctayiam^s  case  (a),  and  the  cases  of  Brooke  v.  Enderbyib)^ 
wmiBodenham  v.  Purchiu{e\  submitted,  that,  according  to 
■the  principles  established  by  those  cases,  and  there  having 
been  no  specific  appropriation,  either  by  the  plaintiffi,  or  by 
TTkrelfallf  of  the  several  sums  of  money  paid  by  the  latter 
Into  the  banking-house  of  the  former,  in  liquidation  of  the 
sums  subsequently  advanced,  such  payments  must  be 
taken  to  apply  to  the  whole  of  the  account  generally.  That 
it  did  not  appear  that  there  had  been  tUk/^'KfTeas  pay- 
ments made  in  liquidation  of  the  old  account,  oi  in  reduc- 
tioD  of  the  balance  due  at  the  time  of  the  execution  of  the 
bond;  aor  could  it  be  impUed,  for  the  defendant,  as  sure- 
ty, that  the  sums  remitted  by  ThrelfaU  to  the  plaintifis 
were  to^be  applied  by  them  towards  the  payment  of  the 
after  advances,  in  preference  to  that  of  those  made  prior 
to  the  date  of  the  bond ;  and  that  the  defendant  was,  there- 
fore, liable  to  the  amount  of  the  verdict  found  by  the  Jury, 
that  being  the  extent  of  his  responsibility  on  the  bond;  as 
the  plaintiffs  had  an  election,  at  all  events,  to  place  the 
sums  remitted  by  ThrelfaU  to  his  account  generally,  or  to  ei- 
ther the  old  or  the  new  account.  The  learned  Serjeant  was 
proceeding  with  his  argument,  when  the  Court  called  on — 

Mr,  Serjeant  Cross  to  support  his  rule. — He  insisted, 
that  the  principles  respecting  the  appropriation  of  monies, 
as  between  debtor  and  creditor,  were  inapplicable  to  the 
present  case,  as  it  depended  on  the  intention  of  the  plain* 
tiffi,  as  obligees  of  the  bond,  and  of  the  defendant,  as  stand- 
ing in  the  mere  character  of  surety  for  Thre\faU;  which 
intention  was  to  be  collected  from  the  whole  of  the  instru- 
ment, it  being  evident  that  the  defendant  did  not  mean  to 
become  security  for  past,  but  only  for  future  advances  to 

(tf)  1  Mcriv.  572,  606.  (*)  4  B.  Moore,  501. 

(e)  2  Bam.  &  Aid.  39. 
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Jm5^  be  made  by  the  plaintifi  to  ThrelfaUf  and  this  evidently 
appears  from  the  recital  to  the  condition,  which  not  only 
refers  to  future  advances  alone,  but  also  expressly  states, 
that  the  new  security,  that  is,  the  bond,  should  not  preju- 
dice another  bond  which  had  been  previously  given  by 
Tkre^all  to  the  phdntifls;  whence,  it  must  naturally  be 
i^erred,  that  the  old  debt  was  supposed  to  have  been  co- 
vered by  the  old  security.  And  if  it  had  not  been  so  in- 
tended, it  should  have  been  so  expressed  in  the  condition, 
as  was  done  in  the  case  of  Bodenham  v.  Purehas,  vht.  that 
the  bond  was  given  for  the  repayment  of  the  balance  of  an 
old  account,  and  of  such  further  sums  as  the  bankers  might 
advance  to  the  obligor.  A  surety  may  be  looked  upon  in 
the  light  of  an  insurer,  and  the  principles  applicable  to  cases 
as  between  the  assurer  and  the  assured,  may  be  made  avul- 
able  for  the  defendant;  and  if  any  material  fact  were  mis- 
represented or  concealed  from  him  at  the  time  of  execut- 
ing the  bond,  the  plaintiffs  could  not  be  entitled  to  recover 
as  against  him.  So,  the  same  good  faith  which  is  requir- 
ed towards  an  underwriter,  must  also  be  observed  with  re- 
gard to  a  surety ;  for  either  a  suppressio  veri,  or  a  sugges- 
iiofalsii  will  avoid  a  policy. 

In  Pidcoek  v.  Bishop  (a),  it  was  agreed  between  the 
vendors  and  vendee  of  goods,  that  the  latter  should  pay 
ten  shillings  per  ton  beyond  the  matket-price,  whidi  sum 
was  to  be  applied  in  liquidation  of  an  old  debt  due  to  one 
of  the  vendors;  and  the  payment  of  the  goods  was  gua- 
rantied by  athird  person ;  but  the  previous  bargain  between 
the  parties  was  not  communicated  to  hhn  as  such  sure- 
ty: audit  was  held,  that  tiiis  was  a  fraud  on  him,  and  ren- 
dered the  guarantie  void.  And  Lord  Chief  Justice  Abbott 
there  said,  *'  that  a  party  giving  a  guarantie,  ought  to  be 
informed  of  any  private  bargain  between  the  vendor  and 
vendee  of  goods,  which  may  have  the  effect  of  varying  the 

(a)  3  Bam.  &  Ores.  605;  S.  C.  5  Dow.  &  Ryl.  505. 
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degree  of  hb  t^ponsibility.'*  So  here,  had  the  defendant  >J^. 
been  fairly  made  acquamted  with  the  fact  of  ThrelfaJTs  "^ihtiAun 
being  indebted  to  the  pkintiffs  in  so  hirge  a  sum  as  Rawlihsoii. 
10,247/.  9s.  Id.,  at  the  time  the  bond  was  entered  into,  he^ 
in  all  probabiUty,  would  not  have  consented  to  have  be- 
come his  surety;  and  it  is,  at  all  events,  but  fair  and  rear 
sonable  to  presume,  that  he  never  would  have  been  in- 
duced to  do  so,  had  he  known  that  payments  made  by 
Tkre^all,  after  the  executioii  of  the  bond,  were  to  be  ap- 
plied, in  the  first  instance^  towards  the  liquidation  of  the 
IN-e-ezisting  debt,  instisad  of  towards  that  of  the  subsequent 
advances,  whieh  werfe  to  be  ikiade,  in  part,  on  the  faith  of 
the  defendant's  responsibility.  As  well,  dierefore,  from  the 
whole  course  of  the  transactions  between  the  plaintiffs  as 
obligees  6f  the  bond,  and  ThrelfaU  as  the  principal,  as  con- 
sidering &e  intention  of  the  parties,  the  defendant,  as 
surety,  cannot  in  law  or  justice  be  held  liable  to  the  amount 
of  the  verdict  found  agdnst  him. 

Lord  Chief  Justice  Best. — ^This  case  has  been  most 
ably  and  ingeniously  argued  by  my  brother  Cross,  for 
the  defendant,  upon  the  only  ground  mi  which  it  could 
possibly  be  supported;  and  I  agree  with  him,  that  if  I  could 
coDect,  on  the  face  of  the  bond,  that  it  was  the  intention 
of  the  parties  that  the  sums  paid  by  ThreffcM  into  the 
plaintiff's  banking-house,  subsequendy  to  the  execution  of 
that  instrument,  should  be  applied  to  the  n)ew  account, 
and  no  part  of  it  appropriated  in  Uquidation  of  the  old  ba- 
lance, the  rule  for  reducing  the  verdict  must  be  made 
absolute.  No  such  agreement,  however,  appears  on  the 
bond,  but  the  contrary ;  and  it  is  not  reasonaUe  to  sup- 
pose, that  the  plaintifib  intended  to  have  entered  into  such 
an  agreement^  or  to  accept  of  the  defendant  as  a  surety 
for  Thre(faU  on  aiiy  such  terms;  for  if  they  had  done  so, 
the  sum  of  10,S47/.  91.  Id.,  being  the  amount  of  the  ba- 
lance struck  and  due  from  ThrelfaU  to  the  plaihtiffs,  pxe- 

BB  2 


*J^0 


CASEd  IN  EASTER  TERM, 

IS^  viously  to  the  execution  of  the  bond,  might  never  have 
been  paid  oiF,  as  that  instrument  must  be  taken  to  apply, 
and  be  confined,  to  all  monies  received  by  the  plaintiffs 
on  account  of  the  new  debt,  without  any  reference  to  the 
old.  And  in  the  absence  of  any  agreement  as  to  the  ap- 
propriation of  subsequent  payments  by  ThrelfaU^  as  the 
principal,  it  is  quite  clear  that  the  plaintiffs  had  a  right  to 
apply  them,  in  the  first  instance,  in  discharge  or  liquida- 
tion of  the  old  balance,  and  not  carry  them  to  the  new  ac- 
count; and  if  so,  there  is  an  end  of  the  question.  The 
condition  of  the  bond  recites,  that  ThrelfaU  had  a  previous 
banking  account  with  the  plaintiffs,  the  obligees ;  and  that 
the  defendant  and  others  had  agreed  to  join  him  in  the 
bond,  for  the  purposes,  and  on  the  conditions  thereunder 
written.  And  it  was  further  recited,  that  it  had  been  ex- 
pressly agreed  between  the  parties,  that  such  bond  should 
not,  in  any  wise,  prejudice  or  affect  a  certain  bond  which 
had  been  previously  executed,  and  given  by  ThrelfaU  and 
others  to  the  plaintiffs,  as  obligees,  and  their  late  partner, 
but  that  all  rights  and  remedies,  under  and  by  virtue  there- 
of, should  remain  in  full  force  and  effect.  Expressio  wri- 
us  est  exclusio  aherius;  and  it  is  evident  that  the  bond  in 
question  was  not  intended  to  prejudice  the  bond  which 
was  given  in  November,  1817.  And  although  it  is  not 
quite  clear,  from  these  words,  that  that  instrument  was  still 
to  stand  in  full  force,  so  as  to  entitle  the  plaintiffs  to  sue 
on  it,  yet  I  cannot  collect  that  there  was  any  agreement, 
that  monies  subsequently  received  by  the  plaintiffs,  or 
paid  into  their  banking-house  by  ThrelfaU,  should  not  be 
applied  in  paying  off  the  balance  of  the  old  account. 
It  also  appears,  that  when  these  payments  were  made  by 
ThrelfaU,  nothing  was  said  as  to  which  account  they  were 
to  be. applied  to;  andif  both  the  accounts  were  blended  to- 
gether, it  is  evident  that  the  plaintiffs  had  a  right,  accord- 
ing to  the  course  of  business,  to  apply  them  to  the  earlier 
items,  or  balance  struck  before  the  bond  in  question  waa 
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entered  into.  The  only  difficulty  then  is  as  to  the  liabili- 
ty of  the  defendant  as  surety;  for,  if  this  were  a  case  be- 
tween debtor  and  creditor,  there  could  be  no  doubt  as  to 
the  plaintiffs'  right  to  apply  the  subsequent  payments  to  the 
old  balance;  and  it  is  now  too  late  to  shake  the  authorities 
on  which  that  principle  has  beoi  established;  which  was 
most  clearly  laid  down  in  Clafftan^s  case,  and  recognized  and 
confirmed  by  the  Court  of  King's  Bench,  as  well  as  by  this 
Court,  in  the  subsequent  cases  otBodenham  v.  Purehas, 
and  Brooke  ▼.  Enderby.  Here,  too,  the  plaintiffs  were 
bankers,  and  had  a  right,  according  to  the  recognized  and 
uniform  course  of  trade,  to  apply  payments  made  by  a 
customer  to  an  old  debt,  if  no  specific  appropriation  were 
made  by  the  party  remitting;  and  it  appears  to  me  that 
the  accounts  between  the  plaintiffs  and  Threlfatt  must  ne- 
cessarily have  been  blended.  One  fact  is  extriemely  strong 
against  the  defendant,  rur.  that  his  principal  agreed  to  the 
application  of  the  payments  by  the  plaintiffs  to  the  old  ba- 
lance, as  he  saw  the  accounts  every  fortnight,  and  receiv- 
ed vouchers  half-yearly;  and  he  must  consequently  have 
seen,  when  the  first  half-year's  vouchee  were  sent  in,  that 
the  sums-  remitted  by  him,  subsequently  to  the  giving  of 
the  bond,  had  been  applied  by  the  plaintiffs  in  liquidation 
of  the  old  balance.  If,  therefore,  the  principal  consented 
to- such  an  appropriation,  there  is  an  end  of  the  question; 
for  he  had  clearly  an  optioh  as  to  which  account  the  pay- 
ments should  be  applied  to,  and  he  alone  had  an  unfetter- 
ed right  in  this  respect,  and  over  which  the  defendant,  as 
surety,  could  have  no  control ;  unless  there  were  an  ex- 
press or  distinct  agreement  entered  into  at  the  time  of  the 
execution  of  the  bond,  which  cannot  be  collected,  or 
.  even  inferred,  from  any  thing  that  appears  on  the  face  of 
that  instrument.  The  case  of  Pidcock  v.  Bishop  does 
not  appear  to  me  to  be  at  all  applicable  to  the  present,  as 
the  bargain  there  was  altogether  of  a  different  nature,  and 
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4ike  whole  of  the  transaction  between  the  debtor  and  cre^ 
ditor  was  a  direct  fraud  on  the  surety ;  as  they  entered  mto 
Rawlinsow.  ^  secret  agreement,  by  which  the  debtor  consented  to  pay 
a  considerable  sum  beyend  the  market-price  of  the  goods 
furnished,  in  satisfaction  of  an  old^tandiog  debt  due  to 
his  creditor;  and  it  was  most  rightly  decided  that  such 
agreement  was  a  fraud  on  the  surety,  and  discharged  his 
liability.  Here,  however^  there  is  no  pretence  to  impute 
9uy  fraud  to  the  piaintifis  at  the  timc|  the  bond  was  given, 
either  on  the  face  of  that  instrument,  or  from  the  facts  prov- 
ed at  the  trial.  It  has  been  said,  however,  that  as  the  defend- 
ant is  a  mere  surety,  he  must  be  considered  as  standing  in 
the  same  situation  as  an  underwriter,  or  that  his  imder- 
taking  may  be  considered  as  analogous  to  a  case  of  in- 
surance, in  which,  according  to  the  doctrine  of  Lord 
MansfhUf  the  transaction  must  always  be  uberrima  Jides: 
yet,  when  his  Lordship  laid  down  that  as  a  governing  prin- 
ciple (a),  he  referred  to  Cioera,  who  says,  *^  aUudesieelaref 
alMltMere  (6).  That>  however,  cannot  apply  to  the  pre- 
sent  case,  as  here  there  was  neither  fraud  nor  an  improper 
concealment;  and  if  there  had  been,  the  defendant  might 
have  pleaded  it,  and,  if  established,  we  should,  of  course, 
hav«  relieved  him^  But,  on  the  contrary,  it  appears  to  me, 
that  the  bond  in  question  was  ^veu  expressly  to  secure  the 
payment  of  an  old  banking  account.  The  plaintiffs  had 
a  debt  outstanding  against  ThareyW  the  principal,  as 
their  customer ;  and,  according  tQ  the  well-known  practice 
exiting  between  bankers  and  their  customers,  payments 
are  nott  carried  on  to  a  new  account  until  the  old  balance 
ha9  been  either  liquidated  or  seojured.  No  iiyustice  wiU 
be  done  by  our  holding  the  defendant  liable  to  the  amount 
of  the  verdict  found  by  the  Jury,  which  is  in  strict  confor- 
mity with  the  terms  of  the  conditicw  of  the  bond. 

(a)  Sec  Carter  v.  Boehm,  3  Burr.  1910. 
fh)  Cic.  de  Officiis,  Ub.  3,  c.  12, 13. 
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Mr,  Jiutioe  Park.— There  appem  to  me  to  be  no  co*  J^^ 
kmr  whatever  to  reduce  the  verdict  found  by  the  Jury. 
The  merits  of  the  case  have  been  so  fiiUy  gone  into  by  my 
Lord  Chief  Justice,  that  I  need  only  make  a  few  obser- 
vations. Ifthere  had  been  any  fraud,  or  undue  conceahnent, 
at  the  time  the  bond  was  entered  into,  the  question  would 
have  been  wholly  dlQerent ;  and  the  case  of  Pidcoci  v« 
Bishop  might  have  apptied,  which  was  decided  on  the 
ground,  thatk  the  withholding  the  knowledge  of  a  bargaiuj 
secretly  entered  il^o  between  the  debtor  and  creditor, 
previously  to  obtaining  the  guarantie  of  a  third  party,  was 
a  fraud  on  him«  and  rendered  his  guarantie  void,  as  such 
bargain  mjght  have  the  effect  of  varying  the  degree  of  his 
req>onsibility«  Here,  however,  all  the  plaintiffs  did,  whei^ 
they  required  the  bond  in  question,  was  warranted  by  the 
usual  course  of  trade ;  and  unless  there  were  an  express 
agreement  between  the  parties,  the  plaintiffs  had  a  right 
to  apply  the  payments  made  by  Threlfall,  after  the  exe- 
cutjon  of  that  instrument,  to  the  old  account. 

Mr.  Justice  BuRROueH  concurred. 

Mr.  Justice  Gasblxe.— I  feel  great  difficulty  in  this 
case,  and  am  i^t  prepared  to  say,  that  the  judgment  of  the. 
Court  b  altogether  satisfactory,  and  I  cannot  fully  ac- 
quiesce; but,  as  there  is  no  authority  the  other  way,  I 
am  not,  in  strieteess,  authoriEed  to  entertain  a  different 
opinion.  By  the  terms  of  the  condition,  of  the  bond,  it 
appears  to  me,  that  it  was  the  intention  of  the  sureties, 
Aat  they  ahould  only^  be  liable  for  future  advances  made 
by  the  ptaintiffs  to.  Tkre^aU;  and  these  having  been  con- 
fined to  a  sum  not  exceeding  5000?.,  there  can  be  no  doubt 
but  that  their  liability  was  intended  to  be  confined  to  that 
amount,  for  monies  to  be  advanced  on  ThretfalFs  ac- 
count, within  ten  years  from  the  day  of  the  date  of  the  bond ; 
and  if  all  the  sums  subsequently  paid  by  ThrelfaU  were 
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}^^       ta  be  applied  to  the  new  account,  they  far  exceeded  the 
sum  of  5000/.  y  for  which  the  defendant,  as  surety,  could 
only  be  liable.  It  is  recited,  that  a  previous  bond  was  given 
by  Threlfall  and  others  to  the  plaintiffs,  and  their  late 
partner,  and  that  the  bond  executed  by  the  defendant 
should  not  prejudice  or  affect  that  security.     It  therefore 
does  not  appear  to  me  to  be  clear,  that  it  was  not  the  in- 
tention of  the  parties  to  the  latter  bond,  that  all  sums  paid 
in  by  TkrelfaUy  subsequent  to  its  execution,  should  .not 
be  carried  to  the  new  account;  or  that  the  plaintiffs  should 
not  rely  on  their  former  bond  for  the  payment  of  the  old 
balance,  as  the  obligors  might  be  called  on  individually  at 
any  time  to  pay  such  balance,  according  to  the  terms  of 
that  security.     Although  the  subsequent  payments  might, 
according  to  the  usual  course  of  business,  have  been  ap- 
plied by  the  plaintiffs  in  liquidation  of  the  old  account, 
yet  the  question  is,  whether,  by  taking  the  new  bond,  they 
did  not  intend  to  adopt  this  course,  vix.  that,  in  eonaideni* 
tion  of  the  defendant's  becoming  surety  to  the  amount  of 
5000/.,  they  would  not  apply  to  Thre^aU  for  the  paymmt 
of  the  old  balance,  until  ten  years  had  expired  from  the 
day  of  executing  the  new  bond.   Nothing  was  proved  at  the 
trial  to  shew  the  terms  or  nature  of  the  outstanding  security; 
or  to  raise  a  presumption  that  there  had  been  any  improper 
concealment,  by  the  plaintiffs,  of  the  balance  then  due  to 
them  from  Threlfall ;  indeed  such  could  not  have  been  the 
case,  as  it  expressly  appeared  by  the  recital  to  the  condi- 
tion.   Had  the  bond  stated  the  existence  or  amount  of  the 
former  balance,  there  would  have  been  no  difficulty  what- 
ever; and  although  I  am  not  perfectly  satisfied,  yet,  as  I 
have  no  sufficient  authority  to  guide  me,  I  concur  with 
the  Court  in  thinking,  that,  under  all  the  circumstances, 
this  rule  must  be 

Discharged  (a). 

(a)  See  Simon  v.  Inyham,  2      Cooke,  8  B.  Moore,  588;  S.  C.  1 
Bam.  &  Ores.  65 )    Simson  v.      Bing.  452. 
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Mn  Serjeant  Cross  then  applied  for  a  rule,  calling  on  ^j^^r 
the  plaintiffs  to  shew  cause  why  the  judgment  should  not 
be  arrested,  on  the  ground,  that  ThrelfaU  ought  not  to  have 
been  allowed  by  the  plaintifFs  to  be  in  their  debt,  at  any 
one  time,  in  a  sum  exceeding  5000/.;  as  the  terms  of  the 
condition  were,  that  if  he  should  reimburse  the  phuntifis 
all  sums  which  they  should  advance,  not  exceeding  5000/. 
in  the  whole y  the  bond  was  to  be  void;  whilst  the  replica* 
tion,  in  which  the  breach  of  the  condition  was  assigned, 
alleged  that  the  advances  made  by  the  plaintiffs,  after  the 
making  of  the  bond,  and  before  the  commencement  of  the 
action,  exceeded  5000/.,  to  wit,  S5,000/.;  and,  if  such  advan- 
ces had  been  limited  to  5000/.,  ThrelfaU  might  never  have 
been  involved  in  difficulty,  and  the  defendant  never  called 
on  to  pay  the  amount  for  which  he  had  become  surety ;  for 
though  the  latter  might  have  known  enough  of  ThrelfaU  to 
be  induced  to  incur  a  limited  responsibility  for  him ;  yet  he, 
of  course,  would  not  have  signed  the  bond,  had  he  ima- 
gined  that  the  advances  were  not  to  be  restricted  to  the 
sum  ofSOOOL  m  the  whole. 

The  Court,  however,  held  that  there  was  nothmg  in  the 
objection;  the  condition  of  the  bond  clearly  meaning,  that 
the  defendant  should  guaranty  die  plaintiffs,  as  bankers, 
to  the  extent  of  5000/.,  although  they  might  think  proper 
to  make  advances  to  ThrelfaU  beyond  that  amount,  as  it 
was  in  the  nature  of  a  continuing  guarantie,  to  secure  the 
payment  of  that  sum  at  all  events. 

Rule  refused. 
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J^^^ji  Pike  v.  Carter, 

May  ldM« 

Trespan  does      I^HIS  WES  zxK  actiw  of  ttespass^  for  taking  the  money  of 

miJbtrlS'for  ^  thc  plaintiff,  to  which  the  defendant  pleaded  the  general 

any  thing  ^one     • 

by  him  m  the       *  Wi 

diichargeof  his       j^i  \^  trial,  before  Lord  Chief  Justice  Abbaii,  at  the 

dutyi  unlen  be 

be  made  ac-  Iftst  Summer  Assizes  for  the  county  of  Southampton,  a  yer* 
SvS'foct'l*  diet,  by  consent,  was  found  for  the  pUintiff,  damages,  6L 
SThii^t^d^    14*.  6d.,  subject  to  the  opinio^  of  the  Court  upon  the  fol- 

termine,  when      lowing  CaSC : — 

Whererth^i^^  .  "  The  plaintiff  was,  at  the  time  of  the  trespass  complain- 
««r  of  a  JTne-  ^d  of,  and  stUl  is,  the  treasurer  of  a  friendly  society  ajled 
bJoTh^uch  "'^^®  General  Union  Benefit  Society,"  holding  its  meet- 
action  against  ixi^  at  Port^ea,  within  the  borough  of  Portsmouth.  The 
foHnd^a'  defendant  was  a  justice  of  the  peace  for  the  borough  of 
:^:;^l^''-  Portsmouth. 
him,  upon  a  '''The  General  Union  Benefit  Society  wa3  instituted  in 

previouf  order        _  ,rt**^  ii  i  4«i  .         /i.i 

of  two  magis-  the  year  1818;  and  the  rules  of  the  .society  (which  w^re  to 
iidfSrml^*i^i  ^  considered  as  part  of  the  case,  and  referred  to,  if  ne- 
in  pursuance  of   ccssary.)    were  allowed  and  confirmed  at  the  General 

the  statute  33  ^*' 

Geo.  3,  c.  54,  Quarter  Sessions  of  the  peace,  holden,  in  ap4.  foe  the 

that  thTactioA  county  of  Southampton,  at  Winchester,  oa  th^  ^Sth  Ocfo- 

roahftSncdh  it  *^»  ^  ^^^  y®**"'  Among  theae  rules  was  the  following  >- 

appcarbgonthe  '  lu  order  to  Settle  any  case  in  dispute  between  this  so- 

that  the  trea-  '  cicty  and  ajjy  of  it^  members,  their  executors,  administra- 

ddfe^",*Ae°°  ^^  ^^  other  peri^n  or  persons  claiming  under  wy  mem- 

defcndanfs  ju-  i^p  q,.  nlembcrs,  relating  to  the  breach  of  any  clauses  -of 

nsdicuon  not  .  . 

having  been  these  regulations,  or  the  withholding  of  the  benefit,  or  ex- 
questioned  at  the         ,|.  1_        i?  xl.  •    ^  a1 

time,  and  the  pellmg  any  member  from  the  society,  or  on  any  other  ac- 
r^'todto'^re'?  count;— it  is  hereby  finally  agreed,  that  the  dissatisfied 
sent  to  bis  no-     party  or  parties  shall  have  such  case  fairly  arbitrated, 

ticearuleofthe  '^  i        .  .  ,  .         ,  .,. 

society,  which  upon  leavmg  noticc  at  the  society-house,  withm  two  months 
pu^^tween'   ^^^  ^^^^  dispute  or  notice  of  expulsion,  if  such  dissatis- 

its  members  to 

be  referred  to  arbitration ;  and  which  rule  was  confirmed  by  sect  16  of  the  statute,  whereby  the 

award  was  made  condusive,  without  being  subject  to  the  control  of  the  magistrates. 


IN  TBI  watm  YftiR  ov  e«o.  nr.  377 

fied  p«rtj  or  parties  live  within  three  miles  freoi  the  lo-  l»g*^ 
detj-hoose;  but  if  such  dissatisfied  party  or  parties  lire 
more  than  three  miles  from  the  society-house,  then  within 
three  months  after  such  dispute  or  notice  of  expulsion; 
and  for  that  purpose  such  dissatisfied  party  or  parties  shaU 
choose  three  persons,  who  are  members  of  this  soeiety, 
and  the  a^dit  or  general  committee  shall  choose  three 
oAer  members  of  this  society :  and  the  six  members  so 
chosen,  or  the  majority  of  them,  shall  appoint  three  more 
members  of  this  society ;  which  nine  members,  so  appoint- 
ed, shall  act  as  arbitrators,  and  meet  and  consider  the  case 
in  dispute,  within  one  month  firom  the  time  the  notice  of 
sneh  arbitration  was  so  left  at  the  society-house*  And* 
whatever  award,  order,  or  determination  shall  be  made  by 
the  said  arbitrators,  or  the  major  part  of  theip,  shall  be 
binding  and  conclusive  on  aB  parties,  and  shall  be  final  to 
all  intents  and  purposes,  without  appeal,  or  being  subject 
to  the  control  of  two  or  more  justices  of  the  peace;  pro- 
lided  such  an  award  be  made  in  writing  by  the  said  arbi* 
trators,  or  the  major  part  of  them,  within  one  hour  next 
after  such  case  shall  be  determined*  Any  person  desiring 
his  case  to  be  arbitrated,  shaQ  deposit  in  the  hands  of  the 
treasurer,  10s.  6d,;  and,  in  case  sudi  arbitration  diall  be 
given  in  his  favour,  the  10s.  6d.  shall  be  returned,  and  the 
expences  paid  by  the  society :  bi;t  if  the  case  be  decided 
against  him,  the  expence  shall  be  paid  firom  the  deposit.* 

*^  In  1818,  one  Tiotm^  Spraggs  was  admitted  a  member 
iif  thiq  socie.ty;  and  in  September,  1883,  he,  having  then 
be^n  for  some  months  in  the  receipt  of  relief  from  the  so- 
ciety, applied  lor  farther  relief,  which  was  reftised,  on  the 
ground  of  an  alleged  violation  by  him  of  one  of  the  rules  of 
the  society.  In  consequence  of  this  refiisal)  he,  upon  two 
several  occasions,  applied  to  the  magistrates  of  PtMrU" 
fnouth,  who,  having  duly  summoned  the  officers  of  the  so* 
ciety,  made  two  several  orders  for.his  relief,  (which  orders 
were  to  be  referred  to,  if  necessary,  as  part  of  the  case). 
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1826.  and  which  not  having  been  complied  with,  the  defendant, 
as  a  magistrate,  signed  two  several  warrants  of  distress, 
under  which  money  collected  from  the  society,  and  vested 
in  the  plaintiff,  as  treasurer,  was,  on  the  6th  December, 
1823,  and  on  the  27th  February ,  1824,  forcibly  taken  from 
a  box  in  the  custody  of  the  plaintiff,  as  such  treasurer  of 
the  society.  On  the  10th  AprU,  1824,  the  plaintiff,  by 
his  attorney,  gave  the  defendant  a  notice,  duly  signed  and 
indorsed,  according  to  the  statute  in  that  behalf  (a) ;  and  on 
the  12th  May,  1824,  the  present  action  was  commenced 
by  suing  out  a  writ  in  this  Court. 

*^  At  the  trial,  no  evidence  was  offered  on  either  side ;  but 
it  was  agreed  between  counsel,  that  the  admissibility  of  any 
of  the  evidence  should  be  open  to  argument  on  the  case. ' 

^'  The  question  for  the  opinion  of  the  Court  was,  whether 
this  action  could  be  maintained.  If  they  should  be  of 
opinion  that  it  could,  then  the  verdict  was  to  stand ;  if  not, 
a  verdict  was  to  be  Altered  for  the  defendant." 

The  case  came  on  for  argument  on  a  former  day  in  this 
Term, 

Mr.  Serjeant  Bosanquet,  for  the  plaintiff. — By  the 
terms  of  the  rule  of  the  society  set  forth  in  the  case,  and 
according  to  the  statute  33  Geo.  3,  c.  54,  (which  was 
passed  for .  the  encouragement  and  rehefof  friendly  sod* 
eties,  and  by  which  any  number  of  persons  might  form 
themselves  into  a  society,  and  raise  among  themselves  a 
fund  for  their  mutual  benefit,  and  make  rules,  and  impose 
fines,  on  the  several  members  of  such  society),  the  defend- 
ant, as  magistrate,  had  no  jurisdiction  to  issue  the  warrants 
of  distress  under  which  monies,  vested  in  the  plaintiff,  as 
treasurer,  were  taken,  and  for  which  this  action  is  brought ; 
as  some  of  the:  members  of  the  society,  on  being  duly  chosen 
and  appointed,  were  authorized,  in  cases  of  complaint  by 

(a)  24  Geo.  2,  c.44»8.  U 
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any  of  its  members,  to  act  as  arbitrators,  and  proceed 
to  the  settlement  of  all  disputes  in  a  smnmary  way;  and 
their  award  was  to  be  conclusive  on  all  parties,  and  final, 
without  being  subject  to  the  control  of  justices  of  the 
peace.  The  15th  section  of  that  statute  (a),  gives  a 
jurisdiction  to  magistrates,  in  case  any  member  of  a  be- 
nefit society  shall  consider  himself  aggrieved  by  any 
act  done  or  omitted  to  be  done  by  the  society;  yet  by 
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(«)  By  which  it  is  enacted,  that 
"if  any  person,  having  been  admit- 
ted a  member  of  any  society  estab- 
lished by  virtue  of  the  act,  shall 
tldnk  himself  aggrieved  by  any  act, 
matter,  or  thing  done,  or  omitted 
to  be  done  by  any  such  society,  or 
any  person  or  persons  acting  un- 
der them,  it  shall  and  may  be  law- 
ful for  any  two  or  more  justices 
of  the  peace  of  the  county,  riding, 
division,  or  shire,  where,  or  near 
unto  the  place  where,  such  so- 
dety  shall  be  established,  on  com- 
plaint made  upon  oath,  or  affirma- 
tion, by  or  on  the  behalf  of  such 
person,  (which  oath  or  affirma- 
tion such  justices  of  the  peace  are 
thereby  empowered  and  required 
to  administer),  to  issue  thdr  sum- 
mons to  the  presidents,  wardens, 
stewards,  or  other  principal  offi- 
cers of  such  society,  by  whatever 
name  such  principal  officers  shall 
be  respectively  named  or  called, 
or  one  of  them,  in  case  such  com- 
plaint shaU  be  made  against  such 
society  collectively,  and  in  case 
such  complaint  shall  be  made 
against  any  person  or  persons  ap- 
pointed tosuch  office  or  offices,then 
to  summon  such  person  orpersons 
to  appear  before  such  justices,  at  a 
convenient  time  and  place,  to  be  re- 


spectively named  in  such  summons, 
and  also  to  summon,  at  the  same 
time  and  place,  if  there  shall  be 
occasion,  all  such  persons  as  shall 
appear  to  such  justices  to  have 
the  custody  of  tiie  rules,  orders, 
and  regulations  of  such  society; 
and  such  justices,  at  the  time  and 
place  named  in  such  sunimons, 
whetiier  the  person  or  persons  so 
summoned  shall  or  shall  not  ap- 
pear according  to  such  summons, 
nevertheless,  on  proof,  upon  oath 
or  affirmation,  of  such  summons 
bdng  duly  served,  or.  left  at  his, 
her,  or  thdr  usual  place  or  places 
of  abode,  shall  proceed  peremp- 
torily to  hear  and  determine,  in  a 
summary  way,  the  matter  of  such 
complaint,  according  to  the  true 
purport  and  meaning  of  the  rules, 
orders,  and  regulations  of  such 
sodety,  confirmed  by  the  justices 
according  to  the  directions  of  the 
act,  and  shall  make  such  order 
therdn  as  to  them  shall  seem  just ; 
and  every  such  order  of  such  jus- 
tices shall  be  complied  with,  and 
to  all  intents  and  purposes  shall 
be  final,  and  shall  not  be  subject 
to  appeal,  or  to  be  removed  or 
removeable  into  any  of  his  Majes- 
ty's Courts  of  Record  at  West- 
mituter" 
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JW^  the  IGfcfa  section  (a),  this  ease  is  expressly  provided  for; 
^nd  the  rule,  directing  all  disputes  to  be  referred  to  arbi- 
tration! confirmed* 

It  is  highly  important  to  all  societies  of  this  description, 
that  litigation  should  be  avoided;  and  rules  are  according- 
ly framed^  and  provisions  made»  under  the  sanction  of  the 
Legislaturei  giving  the  members  a  jurisdiction  within 
themselves,  to  which  all  are  bound  to  submit,  and  which  is 
unknown  to  the  rules  of  the  common  law.  In  passing  the 
statute  in  question,  the  Legislature  did  hot  contemplatei 
that  disptites  arising  between  members  of  a  society  of  this 
description  should  be  settled  as  in  other  cases ;  and  although 
the  15th  section  of  that  statute  contains  a  general  previsioni 
giving  to  magistrates  a  summary  jurisdiction  iii  somis  cases, 
yet  the  16th  section  provides,  thi&t  a  domestic  forum  shall 
Ibe  established,  by  which  all  matters  in  dispute^  between 
the  society  and  any  individual  members  thereof,  may  be 
adjusted,  without  a  reference  to  any  extrinsic  authority, 
by  expressly  enacting,  that  if  provision  be  made  by  the 
general  rules  of  the  society  for  a  reference  by  arbitration 
(as  in  this  case),  the  itiatter  in  dispute  shall  be  referred  to 
arbitrators,  according  to  the  manner  prescribed  by  sUch 
geheral  rules,  whose  award  shall  be  binding  ana  conclu- 

(a)  By  which  it  is  provided,  **  that  den ;  and  whatever  awud»  order, 
if  proyiuoa  shall  be  made  by  one  or  determinafioD,  shaD  be  made 
or  more  of  the  general  rules  or  by  the  said  arbitrators)  or  the  ma- 
orders  of  any  such  society,  and  jor  part  of  them,  according  to 
confirmed  as  required  by  the  act,  die  true  purport  and  meaning  of 
for  a  reference  by  arbitration,  of  the  rules  and  orders  of  sncfa  fioci- 
any  matter  in  dispute  between  ety,  confirmed  by  the  justices  ae- 
any  such  society,  or  any  person  or  cording  to  the  directions  of  the 
persons  acting  under  them,  and  act,  shall  be  binding  and  conckh 
any  individual  members  thereof  dve  on  all  parties,  and  shall  bt 
the  matter  so  in  dispute  shall  be  final,  to  all  intents  and  purposes, 
referred'  to  such  arbitrators  as  without  appeal,  or  being  subjeet 
shall  be  named  and  elected,  in  to  the  control  of  two  or  more  jus- 
such  manner  as  shall  be  prescrib-  tices  of  •the  peace,  in  the  manner 
ed  by  such  general  rules  or  or-  therdabeforQ  prescribed." 
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mve  on  all  parties^  nnd  final,  to  all  intents  and  purposes,  .j^^. 
without  bebg  subject  to  the  control  of  two  or  more  ma- 
gistrates. The  enactment  is  peremptory  in  its  terms,  and, 
consequently,  altogether  takes  away  the  jurisdiction  of  the 
magistrates;  for  the  award  of  'the  arbitrators  is  to  be  final 
to  all  intents,  and  is  not  even  subject  to  appeal.  It  must, 
therefore,  be  taken  in  this  case  as  if  the  15th  section  had 
not  been  introduced  into  the  statute,  or  as  though  it  had 
nerer  existed,  the  rule  of  the  society  having  been  made  fot 
the  specific  purpose  of  adopting  the  plan  pointed  out  by 
the  16th  section.  The  prudence  or  beneficial  effects  of 
such  a  rule  cannot  now  be  questioned.  When  an  indivi- 
dual becomes  a  member  of  such  a  society,  he  subjects  him- 
self to  all  its  rules,  if  they  be,  as  the  rules  here  were,  duly 
allowed  and  confirmed  by  the  magistrates,  according  to 
the  directions  of  the  statute ;  and  those  rules  cannot  b^ 
dispensed  with,  but  are  conclusive  and  binding  on  all 
parties.  By  the  rule  in  questionj  if  a  person,  desiring  his 
case  to  be  submitted  to  arbitration,  neglect  or  refuse  to 
deposit  10s.  6d.  in  the  hands  of  the  treasurer,  it  is  clear 
that  he  cannot  afterwards  apply  to  a  magistrate,  as  the 
mode  of  adjustment  is  pointed  out  by  the  rule,  which  ad- 
mits of  no  application  to  a  magistrate,  and  no  appeal. 
There  is  nothing  in  the  regulation  at  all  illegal  or  unrea- 
sonable. Two  persons  may  agree  to  refer  matters  in  dif- 
ference between  them  to  a  third;  and  that  submission 
would  not  only  be  legal,  but  would  also  be  binding  on  both. 
9o  here,  where  a  person  voluntarily  becomes  a  member  of 
the  society,  he  virtually  consents  to  submit  himself  to,  and 
engages  to  observe,  all  the  rules  and  regulations  which 
may  be  legally  imposed  on  the  members  coUectivelyf  for 
their  internal  management  and  regulation. 

Mr.  Seijeant  Wilde,  for  the  defendant.— The  16th 
section  of  the  statute  does  not  take  away  the  jurisdiction 
of  the  magistrates,  uiiless .  the  award  be  duly  made  and 
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J^^  confirmed.  And  although  it  has  been  said,  that  the  ob- 
jeet  of  the  Legislature  in  passing  the  S3  Geo.  3,  was 
to  prevent  litigation,  still  the  statute  must  receive  ag^ieral 
construction.  It  cannot  be  doubted,  but  that  magistrates 
would'better  protect  the  rights  of  each  individual  member, 
than  those  persons  who  are  interested  and  form  part  of  the 
body  of  the  society.  Persons  who  become  members  of 
societies  of  this  description  seek,  by  that  means,  to  pro^ 
vide  themselves  with  those  necessaries  in  times  of  sickness 
and  distress,  which  they  are  unable  to  procure  through 
their  own  exertions:  and  the  relief  to  be  afforded  them 
should  be  promptly  enforced ;  otherwise,  if  they  be  ob- 
liged to  wait  until  the  arbitrators  have  made  their  award, 
according  to  the  terms  of  the  rule  in  question,  that'  as- 
sistance might  come  too  late :  and  although,  by  that 
regulation,  the  award  must  be  considered  conclusive  and 
final,  still  it  will  not  prevent  the  party  fiK)m  applying  to  a 
magistrate,  particularly  as  the  half-guinea  required  to  be 
deposited  by  him,  previously  to  his  case  being  submitted 
to  the  arbitrators,  might  often  prove  more  than  the  amount 
claimed  from  the  society  for  his  immediate  wants*  He  has, 
therefore,  a  right  to  elect  whether  or  not  he  would  go  be- 
fore the  arbitrators ;  and  it  would  be  too  much  to  say, 
that  he  should  be  compelled  to  do  so,  when  such  reference 
is  to  be  made  to  persons  who  are  themselves  members  of 
the  society,  and,  consequently,  in  some  degree  interested 
in  the  result.  Besides,  in  the  regulation,  it  is  not  stated 
how  the  performance  of  the  award  is  to  be  enforced,  or 
at  what  time  the  whole  of  the  nine  membiers  are  to  make 
their  award,  or  whether  they  may  examine  the  parties  be- 
fore them  or  not.  It  is  evident,  that,  by  delay,  a  member 
would  be  denied  that  justice  which  ought  to  be  afforded  him : 
and  in  the  case  of  Sharp  v.  Warren  {a),  it  was  held,  that 
the  statute  S3  Geo.  S,  c.  54,  s.  8,  giving  a  summary  remedy, 

(«)  6  Price,  131. 
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thoQgh  in  ten]|6  apparently  preacribing  such  remedy^  is  ^  I8g5. 
cnmulatiye,  and  does  not  take  away  the  previous  right  to 
sue  by  action  at  law.  So  here,  although  some  of  the 
members  of  the  society,  duly  chosen  and  appointed,  might 
arbitrate,  in  cases  of  dispute  between  the  society  and 
any  of  its  members,  in  certain  respects,  still,  if  such  re- 
ference be  not  made  and  acted  on,  it  does  not  oust  the 
jurisdiction  of  the  magistrates  under  the  15th  section  of 
thesUtute.  Cur.adv.fmk. 

Lord  Chief  Justice  Best  now  delivered  the  judgment 
of  the  Court;  and,  after  reading  the  whole  of  the  case, 
which  he  stated  to  be  necessary,  in  order  to  render  the 
condusion  to  which  they  had  arrived  intelligible;  and,  ad- 
verting to  the  orders  of  the  magistrates  for  the  relief  of 
Spraggs,  appended  to  the  case,  wMch  were  to  be  re* 
/erred  io,  if  necessary ^  as  forming  part  of  it,  said; — It  is 
only  requisite  to  adviert  to  one  fiact,  which  appears  on  the 
&ce  of  these  orders,  tw.  that,  when  the  parties  were  first 
summoned  before  the  magistrates  to  shew  cause  why  the 
two  orders  relating  to  Spraggs  should  not  be  made,  (the 
first,  that  he  might  be  re-instated  as  a  member  of  the.  soci- 
ety, and  the  second,  that  he  might  be  paid  a  weekly  al- 
lowance by  way  of  reUef ),  it  was  stated  on  the  first  of 
them,  that  two  of  the  oflScers  of  the  society  attended  on 
its '  behalf,  the  one  in  person,  and  the  other  by  attor- 
ney, and  made  no-  defence;  although  it  is  stated  on  the 
fiice  of  that  order  that  the  magistrates  heard  the  informa- 
tion on  oath:  and,  on  the  second,  that,  although  the  same 
officers  were  summoned,  they  did  not  attend,  nor  did  any 
one  attend  on  behalf  of  the  society;  but  that  the  charge 
was  again  proved  on  oath.    Under  these  circumstances, 
it  is  not  necessary  for  the  Court  nolv  to  decide;  whether 
Spraggs  were  bound  to  ap|#ly  for  an  arbitration,  accord- 
Big  to  the  rule  of  the  society  referred  to,  or  whether  it 
were  imperative  on  him  to  do  so  or  not;  for  this  action 

VOL.  X.  «  c 
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£ag5^^  cannot  be  maintained,  <m  the  grounds,  that  trespass'  will 
not  lie  against  a  public  officer  for  any  thing  done  in  tiie 
discbarge  of  bis  duty,  unless  the  facts  necessary  to  enable 
him  to  form  a  correct  judgment  be  all  presented  to  Imt 
at  the  time.  Here,  it  appears  that  no  defenoe  wbatever 
was  made  on  behalf  of  the  society;  nor  did  the  officens> 
who  attended  on  the  part  of  its  members,  call  the  atten- 
tion of  the  magistrates  to  the  particular  rule  in  the  artiolea, 
by  which  a  refei^nce  to  arbitration,  in  case  of  disputes,  was 
directed  to  be  made.  It  is  expressly  stated  on  the  face  of 
the  first  order,  that  ikey  madeno  defence.  It  would  be  a  great 
hardship,  as  well  as  a  violadon  of  an  i^^posite  rule  of  law, 
if  a  ma^strate,  in  the  exercise  of  his  public  duty  as  sneh, 
should  be  sufiered  to  be  entrapped  in.  this  manner,  ao  as 
to  make  him  a  trespaaser,  unless  he  had  been  made  ac- 
quainted Mrith  all  the  previous eiroumstano^of  the  part^ 
cular  case  in  which  he  was  called*  on  to  act;  for,  in  older 
to  make  htm.  a  trespasser,  all  the  circumstances,  as  well 
touching  tlie  compliaint  made  as  the  nature  of  the  defenee, 
should  be  expressly,  and  without  concealment,  stated  to 
him  at  the  hearing. 

On  referring  to  the  statute  33  Geo.  3,  c.  5I<,  on  whidi 
the.  present  question  arises,  it  may  be  fairly  pvesum^ 
ed|  although  it  might  have  been  considered  good  p€»- 
licy  to  encourage  societies  of  this  description,  that  the 
proposers  of  the  measures  therein  contained  have  sinoe 
altered  their  opinions^  when  it  has  been  found)  that,  »» 
fiur  from  its  having  t^ided  to^  relieve  poor  ^ild  indigent 
persons  wlio  have  oontribirted,  towards  the  funds- of  soch 
societies,  a  large  portion  of  the  produce  of  their  IdMNDv 
aaa  inrotision  agakist.die  inftrmities  aieideirt  to  age  and 
sickness,  it  has  frequently  4iappened  Aat  the  finances  ef 
these^  societies  have  been  wantonly  and  improvidienlly  dia^* 
iRpated  and  squandered  awjiy  in  useless  litigation;  and 
iJiat  those  poor  ancl  needy  people,  ^o^havejoften-suffei^d 
the  severest  privationa  in  order  to  ooNtribttte  thpiv  i 
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1»  fir  the  society's  coffei^,  on  ai^pliciitioii  for  that  relief      ^i^^ 
whieh  they  hove  a  just  right  to  claim  fi^m  the  fiinds,  find 
the  tj^easwer  witlMUt  treasure  and  all  their  hard-earned 
sarii^  Tanished* 

By  the  15th  section,  however,  of  the  statute,  magistrates 
have  a  general  juritdictioii-  to  act  in  all  caitos  concerning 
sodieties,  whoae  miss  havb  been  confirmed  according  to 
Ae  provisions  of  ibat  statute;  but  the  16th  section  cre- 
ates an  exeeptfon  in  eases  where  the  rules  of  the  so- 
ciety contain  an  artiefe  or  provision  for  a  reference  to  ar- 
UtraCion,  in  oases  of  disputes  between  any  such  society 
and  any  in«Bviduai  membra  thereof,  and  that,  when  the 
matter  so  in  dispute  shall  be  referred,  and  the  award  made 
by  the  arbitrators,  it  shall  be  binding  and  conclusive,  with* 
out  being  subject  to  appeal,  or  to  the  control  of  the  magis- 
trates, in  the  manner  previously  prescribed  by  that  statute. 
Il  is  quite  clear,  that  magistrates  have,  by  the  15th  section, 
such  a  general  jurisdiction;  and  although  the  16th  makes 
an  exception,  yet  when  a  person  wishes  to  avail  himself  of 
it,  he  is  bound  to  shew  that  his  case  fidls  expressly  within 
.  it.    Here,  if  the  treasurer  or  officers  of  the  society  had 
produced  before  tlie  magistrates  the  rule  in  question,  which 
enabled  them  to  refer  their  disputes  to  arbitration,  they 
would  have  been  eniibled  to  detenmne,  whether,  in  itself,  it 
were  so  conclusive  and  binding  as  to  deprive  them  of  their 
jurisdiction ;  but  it  appears,  on  the  face  of  both  the  orders, 
Aat  JUK  defence  was  made,  nor  was  the  attention  of  the 
magistrates  called  to  the  eflfector  operation  of  the  rule,  nor 
was  any  objection  made  as  to  their  jurisdiction  or  powc^ 
to  act  in  this  particular  dase*    Their  atltention  appears  to 
have  been  merely  catted  to  the  information  which  was 
made  before  them  on  oath,  and  to  that  alone.    If  the  rule 
-of  the  eociety  might  bis  conridered  as  forming  x>art  of  the 
genend  law  of  the  landj  a  magistrlite,  in  the  course  of  his 
dufrjr,  would  be  bound  to  ti&e  notice  of  it;  but  it  cannot 
for  a  mofneBt  be  c^lended^  tha^he  was  bound  to  be  ao* 

cc2 
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Y8£5.^       quainted  with  th6(.private  regulations  of  a  society  of  this  de- 
scription.   Supposing  that  the  statute  had  not  been  passed, 
or  that  the  defendant  had  pleaded  his. general  jurisdiction  to 
act  as  a  magistrate,  under  the  15th  section,  according  to  the 
rules  and  regulations  of  the  society,  confirmed  by  the  magis- 
trates and  enrolled  at  the  Sessions ;  and  that  the  applicant, 
Spraggs,  had  made  a  complaint;  and  that  he,  the  defendant, 
had,  as  a  magbtrate,  adjudicated  on  it;   the  plaintiff  must 
have  replied  by  setting  out  the  rule  or  regulation  of  the 
society,  which  directed  the  reference,  and  averring  that 
the  defendant  had  due  notice  of  the  existence  of  such  rule. 
There  is  a  material  difference,  where  a  party  relies  on 
an  exception  to  a  general  law,  and  where  not.     In  the 
former  case  it  need  only  be  negatived,  and  the  burthen  is 
then  on  him  to  shew  that  his  case  falls  within  it ;  but  in  the 
latter,  no  notice  whatever  is  required  to  be  taken  of  it. 
This  case  may  be  likened  to  that  of  a  privileged  person,- 
who,  on  being  arrested,  omits  to  state  that  he  is  privileged, 
or  dpes  not  inform  the  officer  of  the  ground  of  his  exemp- 
tion at  the  tiikie.     In  such  a  case,  it  is  quite  clear,  that 
trespass  would  not  lie  against  the  officer*     So,  if  a  per- 
son be  exempted  from  arrest  by  reason  of  his  residing  widi- 
in  the  ambit  of  a  local  jurisdiction,  he  cannot  maintain  an 
action  against  the  officer  arresting  him,  .unless  he  bad  ap- 
prised him,  at  the  time,  that  he  was  privileged  on  account 
of  such  residence*    So,  if  a  person  be  exempted  firom  serv- 
ing a  particular  office,  and  on  being  called  before  a  magis- 
trate to  shew  cause  why  he  refuses  to  do  so,  if  he  do  not 
inform  him  of  the  particular  ground  of  hiis  exemption,  he 
.cannot  maiptain  an  action  against  the  magistrate  who  or^ 
ders  proceedings  to  be  ta):en.  against  him  in.  consequeooe 
of  such  refusal.     If  there  were  no  decisi0n  on,  the  sub- 
ject, it  appears  to  us  that  thisjiQtion  Could  not  be  main- 
tainable, either  pn  the.  principle^' of  law,  or  of  common 
sense  or  justice.     There  is,  however,  a  deoision  which  falls 
expressly  within  the  view  we  now  take. of  this  case;  for  in 
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Lowiker  ▼•  Tke  Earl  of  Badnor  (a),  where  the  question 
arose  on  the  statute  SO  Geo.  2,  c.  19,  giving  magistrates 
jurisdiction  to  determine  differences  between 'masters  and 
senrants  in  husbandry,  and  other  labourers,  respecting 
wages,  it  was  held,  that  trespass  would  not  lie  against 
magistrates  acting  upon  a  complaint  made  to  them  on  oath, 
by  the. terms  of  which  it  appeared  that  they  had  jurisdic- 
tion, although  the  real  facts  of  the  case  might  not  have 
supported  such  ccnnplaint,  if  such  fiicts  were  not  bud  be- 
fore them  at  the  time  by  the  party  complained  against,  he 
having  notice  of  such  complaint,  and  bemg  didy  summoned 
to  attend;  and  Lord  EUenborough  there  said  (6),  ''the 
frets  stated  in  the  case  are  not  stated  as  facts  appearing 
before  the  magistrates  at  the  time;  and  in  order  for  the 
plaintiff  to  avail  himself  of  them,  it  should  have  appeared 
that  the  same  facts  were  stated  to  the  magistrates  before 
whom  he  had  notice  to  appear.  For  how,  otherwise, 
could  the  magistrates  be  affected  as  trespassers,  if  the 
facts,  stated  to  them  upon  oath  by  the  complainant,  were 
such  whereof  they  had  jurisdiction  to  enquire,  and  nothing 
appeared  in  answer  to  contradict  the  first  statement?" 
And  Mr.  Justice  Crrose  said,  **  my  doubt  is,  whether,  in 
this  case,  we  can  take  notice  of  any  thing  but  what  ap- 
pears upon  the  face  of  the  order."  And  Mr.  Justice  Lauh 
rence  added,  **  if  the  magistrates  made  an  order  against 
the  evidence  laid  before  them,  the  party  injured  would 
have  another  sort  bf  remedy  against  them.  •  But  here,  it 
is  shewn,  that  a  certain  complaint  was  made  to  them  on 
oath,  which,  as  it  appears  on  the  face  of  the  order,  is  valid 
in  law;  and  of  this  the  plaintiff  had  due  notice.  If,  then, 
he  would  complain  of  what  was  done  upon  it,  he  ought  to 
have  shewn,  that  the  facts  on  which  he  now  relies  were 
proved  before  the  magistrates.  But  he  cannot  make  them 
trespassers,  by  shewing  that  the  real  facts  of  the' case  will 

(s)  8  East,  113,  (b)  Id.  119. 
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Mafr^  not  Buppoft  the  compUubt,  unleas  fludi  fitpte  ireie  prated 
befose  tbem  at  the  time."  There  the  Court  of  Kmg*s 
Beach,  decided^  that  ell  the  filets  neoettary  for  a  magis- 
trefte  to  form  a  judgmenti  as  to  the  coarse  he  ought  to 
pursciey  diould  have  been  presented  to  Us  mind,  before  he 
could  be  considered  a  trespasser.  Now;  in  this  case^  it 
appears  jthat  nothing  of  that  sort  was  done>  as  the  rale  of 
the  societyi  directing  the  reference  of  disputes  to  aibitra- 
tiotti  was  not  presented  to  the  notice  of  the  magistraleSy 
when  the  orders  hr  the  relief  of  Spraggs  were  made,  nor 
was  their  jurisdiction,  as  such  magistrates,  questiiMied 
at  the  tirnd.  Without,  therefore,  touching  on  the  question 
as  to  whether  the  16th  dause  of  the  statute  3S  Geo.  S, 
c.  64,  be  imperative,  or  not,  on  a  dissatisfied  member  toeub- 
mit  to  a  reference  to  arbitration,  we  areof  opimoU  tbat  the 
present  action  cannot  be  maintained,  as  it  falls  expressly 
within  the  principle  estabiisbed  in  the  case  of  Lawtker  v. 
The  £arl  of  Radnor,  and  there  must  consequently  be 

Judgment  for  the  defendant  (a). 


(a)  See  the  statute  a  Geo.  4,  justices  are  empowered  to  bear 

e.  23,  which  gives  a  general  form  and  determine;  and  that  where  the 

of  conviction  where  no  particular  merits  have  been  tried,  convictions 

ibrm  is  provided,  and  enacts,  that  shall  not  be  set  aeide  for  defect 

"  one  Justice  shall  be  competent  of  form."  »  See  also  The  Kin^  v. 

to  receive  the  original  information  Soper,  S  Bam  &  Ores.  857. 
or  complaint,  where  two  or  more 
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Stead^  Doker,  Jackson,  Wainwright,  and  Sowden  v.       Fri^, 

Salt.  ^«^  '^'*- 

JL  HIS  wss  an  action  of  asauntptii^  in  which  'the  plaintiffs  Three  of  five 
declared  against  the  defendant  for  work  and  labour  done  HibSliriSTJi 
and  performed  by  themselves  and  their  servants,  and  for  «ibitradon:— 

Held,  that  it  did 

divers  other  necessary  things  used  and  applied  by  them  not  bind  the  two 
in  and  about  such  work  and  labour.  To  this  were  added  dgned^aithough 
the  common  monej^  counts.  The  defiendant  pleaded  the  ^«  •object  mat- 
cenond  issue.  ^roM  out  of  the 

,  ^  Imtineis  of  the 

The  cause  was  tned  before  Mr.  Justice  Bay  ley,  at  the  firm;  it  not  be- 
last  Assizes  at  York,  when  an  award  was  put  in  by  the  L^i^ry  courae 
defendant,  by  which  an  arbitrator  had  determined  the  pf  transactions 

•'  in  trade  be- 

matters  referred  to  him,  and  awarded  a  certain  sum  to  be  tween  partners. 
due  from  the  defendant  to  the  plaintiffs,  for  the  work  done, 
which  was  the  subject  of  the  present  action;  and  which 
sum  the  defendant  had  paid  into  Court.  But  it  appeared 
diat  Jthe  submission,  which  was  made  by  articles  of  agree* 
ment,  not  under  seal,  was  signed  by  the  defendant  and  the 
three  first  named  plaintiffs  only,  for  the  whole  five;  but 
that  the  other  two  were  not  parties  to  it.  It  also  appeared 
that  the  plaintiffs  were  not  general  partners,  and  that  the 
work  in  question  was  performed  by  them  on  a  joint  under- 
taking, whiich  was  confined  to  the  particular  contract,  vix. 
the  building  of  certain  houses,  and  that  they  were  not 
general  partners.  The  question  was,  whether  the  account 
which  the  plaintiffs  had  sent  in  to  the  defendant,  for  the 
work  done,  had  been  settled  by  the  terms  of  the  award. 
•  The  learned  Judge  was  of  opinion  that  the  submission 
was  insufficient;  and  a  verdict  was  accordingly  taken  for 
the  plaintiffs,  with  leave  for  the  defendant  to  move  to  set 
it  aside  and  enter  a  nonsuit,  in  case  the  Court  should  be 
of  opinion  that  the  submission  was  binding  on  the  plaintiffs. 
Mr:  Serjeant  Pell,  on  a  former  day  in  this  Term,  ac- 
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cordingly  applied  for  a  rule  nisi;  and  contendedi  that  the 

award  made  under  the  above  submission  was  a  condusiTe 
answer  to  the  plaintiffs*  action ;  and  that  no  valid  distinction 
could  be  made  between  a  general  partnership,  and  a  part- 
nership which  is  confined  tova  particular  contract  at  un- 
dertaking;— that  an  admission  by  one  of  several  partners 
is  binding  as  against  all ;  and  a  payment  to  one  will  operate 
as  a  discharge  of  a  debt  due  to  the  whole ;  so  a  release  of 
such  debt  executed  by-  one,  is  valid  as  against  the  others. 
So  also  a  release  of  an  action.  That.each  of  the  plain* 
tiffs  had  authority  to  act  for  all  the  others,  in  all  matters 
relating  to  the  work  carried  on  by  them;  and  either  of 
them  might  have  commenced  an  action  against  the' defend- 
ant in  the  name  of  the  whole,  and  insisted,  on  payment,  as 
the  act  of  one  would  be  binding  on  all;  that  if  the  defend- 
ant had  brought  an  action  against  one  of  the  pfaunti£fk 
alone,  he  nught  have  pleaded,  in  abatement,  the  non- 
joinder of  the  others ;  and  that,  as  the  submission  expressly 
related  to  the  business  done  by  all  the  plaintiffs,  and  three 
signed  it  for  themselves  and  the  other  two,  it  was  bmding  on 
all,  and  must  be  considered  as  though  it  were  made  in  the 
ordinary  course  of  trade  between  general  partners. 

Mr.  Serjeant  Vaughan  and  Mr.  Serjeant  WUde  after- 
wards shewed  cause. — ^There  can  be  no  pretence  what- 
ever for  disturbing  this  verdict,  as  no  evidence  was  ad- 
duced, at  the  trial,  to  shew,  that'  the  three  plaint^  who 
signed  the  submission  had  any  authority  from  the  other 
two,  to. enable  them  to  do  so;  the  submission,- therefore, 
cannot  be  binding  on  all.  Although  in  Strangfotd  v. 
Green  (a)  it  was  held,  that  one  partner  might  submit  to  a 
reference  for  another;  and  that  if  he  signed  an  arbitration 
bond  for  himself  and  partner,  a  refusal  by  the  latter  16  per- 
form the  award  was  a  breach  of  the  condition,  though  he 

(«)  2  Mod.  228. 
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were  not  a  party  to  the  subfaiisrion.  Yet  here  the  aigimig  >jy^ 
of  th^  submission  was  not  an  act  fidling  wiihin  the  ordinary 
course  of  the  plaintiff's  business.  It  is  a  mere,  delegation  of 
an  authority.  The  plaintiffs  might  be  called  on,  by  the  ar- 
bitrator, to  perform  acts  which  \he  law  would  not  require 
of  them;  or  the  award  might  render  them  liable  to  the  de* 
fendant  for  matters  extrinsic,  and  foreign  to  the  transac- 
tions wherein  they  were  concerned  as  partners.  One 
partner  cannot  bind  another  by  deed,  unless  he  have  the 
express  authority  of  the  other  to  do  so;  when  it  may  be 
considered  as  the  act  and  deed  of  both.  Suppose  the  three' 
plaintiffs,  who  signed  the  articles  of  agreement,  had  died, 
the  two,  who  were  no  parties  to  it,  could  not  be  bound  by 
it,  nor  could  they  be  compelled  to  comply  with  the  terms 
of  the  award,  they  not  having  done  any  act  amounting  to 
an  assent  to  the' submission.  Besides,  the  plaintifis  in  thi^ 
case  must  be  considered,  not  as  partners  generally,  but  as 
j<mit-contractors;  and j  therefore,  although  one  of  them 
might  bind  the  whole  in  matters  relating  to  their  joint  in- 
terest in  the  particular  transaction  or  contract,  still  he 
could  not  go  beyond  the  scope  of  such  joint  interest,' so  as 
to  bind  them  in  any  thing  not  necessarily  connected  there- 
with: and  it  is  "^uite  clear,  that  a  submission  to  arbitration 
cannot  be  considered  within  the  ordinary  course  of  dealing 
between  partners,  atid  still  less  so  as  between  joint-con- 
tractors. 

Mr.  Serjeant  Pell,  in  support  of  the  rule. — ^All  the  plain- 
tiffs being  partners  in  this  particular  transaction,  the  act  of 
one  binds  the  whole,  as  to  the  subject  matter  of  their  joint 
dealings,  to  which  alone  the  submission  and  award  re- 
ferred. The  only  purport  of  the  reference  was,  to  ascer- 
tain what  was  due  to  the  plaintiffs,  from  the  defendant,  in 
respect  of  the  work  done ;  and  if  one  of  them  had  stated 
that  it  amounted  to  201.  only,  the  defendant  would  not  have 
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J|Mk^  hnniiable  beyoiid  tkat  mm.  la  Sandikmd»  ¥»  Mar^h  (a), 
where  «iie  of  tiro  parteers  niade  aeontoaet  as  to  the  teems 
on  nrhich  any  business  was  to  be  transacted  hjr  the  firm^ 
aUioagh  such  butiness  was  not  m  their  ustial  course  of  deal- 
ings anjd  ereu  contrary  to  their  arrai^gement  with  each  otheri 
and  the  business  was  afterwards  transacted  by,  or  with  the 
knowledge  of,  the  other  partner, — ^itwas  held,  that  he  was 
bound  by  the  contract  made  by  his  partner:  and  Mr. 
Jsntice  Bayley  there  said  (6),  **  it  is  true,  that  one  partner 
cannot  bind  another  out  of  the  regular  course  of  dealing 
by  the  firm.  But,  whece  the  assurance  has  refeience  to 
business  transacted  by  the  partnership,  aiikough  out  of  the 
regular  cowrse^  it  is  still  withhi  the  scope  of  his  authority, 
and  will  bind  the  firm/'  So,  a  submission  to  arbitration, 
en  matters  arising  out  of  a  joint  ioiitrmot  or  undertaking,  is 
as  moich  withm  the  scope  of  a  partnership  authority,  as  if 
a  general  partnership  had  existed  between  the  parties. 
Aad  in  Coampuls  Digest  (c)  it  is  said,--***  if  there  be  a  con- 
tromecsy  between^,,  of  die  one  part,  md  B.  and  C,  of  the 
other,  and'JS.  submit  for  himself  and  C,  and  there  be  an 
award  that  B.  shall  pay; — this  is  good,  though  C  be  a 
stranger."  And  MoUe's  Abridgment  (d)  is  cited  as  an  au- 
thority in  support  of  this  positbn — ^So,  if  B.  submit  for 
himsdf  and. his  partner,  and  the  award  is  that  JB.  pay  (e). 
So,  if  two  submit  on  one  part,  and  one  on  the  other,  one 
of  those  two  may  revoke  without  the  other  (/).  On  prin- 
ciple, therefore,  as  well  as  authority,  the  award  is  a  con- 
clusive answer  to  this  action. 

Cur.  adv.  vult, 

{a)  Q  Bsm.  &  Aid.  673.  (e)  2  Mod  228. 

(b)  hi  679.  (/)  Com.  Dig.  tit.  "  Arbitn- 

(c)  Tit.  "Arbitrament,"  ^^D  2).  ment,"  (D  6). 
id)  Vol.  1,  p.  244,  (L  20). 
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Lcudduef  Jmtice  Bbbt  now  ddiyeced  the  jHdgraeiit       JS^ 
of  ihe  Court  88  foUours: — It  appeered,  on  the  trial  of  Ala 
eaiiae»  Aitt  the  &ym  pleintiffi  were  joint^ontracton,  and 
had  ondaftaken  to  bvild  certain  hoiueB  for  tlie  defendant, 
lAo  was  to  pay  them  for  their  labour  in  so  doing;  and  the 
oidy  question  was,  whedier  tbm  right  of  recovering  were 
hareed  by  an  award  that  had  been  made  with  respect  to 
the  subject  matter  of  their  demand  on  the  defendant,  and  - 
to  recover  which  the  scjion  was  brought.    The  submission 
on  which  the  award  was  founded,  was  signed  by  three  of 
the  plaintiffs  only,  and  (he  only  question  now  is,  whether 
or  not  that  sabmission  be  binding  on  the  five,  so  as  to  con- 
dnde  liiem  by  the  award  which  has  been  made  under  it,  or 
wbetherornot  it  might  be  given  in  evidence.  We  think  not* 
It  has  been  said,  that  a  release  of  a  demand,  executed  by  one 
of  five  partners,  would  bind  all;  that  is  true,  for,  if  a  person 
owe  money  to  five  several  partners,  he  is  not  bound  to  pay 
them  altogether,  but  may  pay  the  debt  to  any  one  of  them, 
whose  receipt  4Mr  discharge  operates  as  tfie  reonpt  or  dis- 
chai^  of  tiie  whole  firm.    It  has  been  also  said,  that  an 
admission  by  one  of  several  partners  is  binding  on  the 
others.    That,  however,  is  not  so ;  for  ft  is  not  conclusive 
to  Und  them,  but  is  only  admissible  in  evidence  agdnst 
thei|i>  and,  even  when  allowed,  may  affect  them  more  or 
less,  Iw  it  might  have  been  made  in  ignorance  or  by  mis- 
take.   The  principles,  however,  apj^cable  to  a  release  or 
an  admission,  do  not  appear  to  be  at  all  epj^icable  to  the 
pveaent  ease;  for,  even  in  the  esse  of  a  general  partner* 
shipf  one  partner  has  no  right  to  bind  the  others,  but  by 
virtue  of  an  express  or  implied  authority.     And  here  the 
attthoiity  to  be  implied  must  be  limited  to  those  things 
which  were  necessary  to  carry  on  the  business,  in  which 
the  plaintiffs  were  jointly  interested  or  engaged,  mz.  ei- 
ther paying  or  receiving  monies,  or  drawing  or  accepting 
btUe,  on  account  of  the  work  in  question.     It  is  quite  clear, 


Salt. 
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that  there  was  no  implied  authority  in  the  three  plaintfiBb 
to  enter  into  the:  submission  to  arbitration  which  they  did, 
so  as  to  bind  the  others,  for  it  formed  no  part  of  the  trans- 
actions in  which  they  were  jointly  engaged;  and  there  is 
no  pretence  for  saying,  that  there  was  any  delegation  of 
an  express  authority  to  that  effect;  although  the  point 
now  before  the  Court  was  not  the  question  in  issue  in 
Strangford  v.  Greeny  yet  it  is  not  to  be  considered  as  a 
mere  obiter  dictum:  it  was  inseparably  connected  with  it; 
and  the  principle  there  laid  down  appears  to  govern  the  pre* 
sent  case;  and  on  its  being  objected,  that  the  other  part- 
ner was  not  made  aparty  to  the  submission,  ihe  Court 
said,  that  **  the  defendant  might  undertake  for  his  partner; 
and  having  engaged  for  him,  and  promised  that  he  8bou](4 
perform  the  award  on  his  part  (notwithstanding  the  part- 
ner was  not  bound  so  to  do);  yet,  if  he  refused,  it  was  a 
breach  of  the  defendant's  promise."  If,  therefore,  it  were 
a  breach  of  the  engagement,  on  the  part  of  one  only,*  it. 
must  be  implied  that  tlie  other  was  not  jointly  bound  with 
him ;  for,  had  he  been,  it  would  have  amounted  to  a  breach 
of  the  engagement  by  both,  and  no  proceedings  could 
have  been  taken  against  the  one  alone.  The  authority  re- 
ferred to,  in  Comynis  Digest ^  not  only  confirms  that  case, 
but  shews  that  a  submission  binds  the  party  making  it, 
although  he  submit  for  himself  and  a  stranger ;  and  a  part- 
ner who  does  not  submit,  must  be  considered  as  a  stranger. 
We  have  been  unable  to  find  any  other  decision  appli- 
cable; but  we  are  of  opinion,  that  joint-contractors  can 
only  be  made  jointly  responsible  for  transactions  arising  in 
the  way  of  their  business  or  employment;  and  that  one  can- 
not bind  the  others  by  a  submission  to  arbitration,  made 
without  their  knowledge,  asstot,  or  authority.  We  should 
be  very  tenacious  of  extending  any  further  the  liability 
of  partners  and  joint-contractors.  The  three  plainti^ 
who  signed  the  articles  of  agreement  in  this  case,  are  not 
injured  by  it,  as  they  must  have  been  aware  that  the  sub- 
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missMHi  was  imperfect,  unless  it  could  have  the  efiect  of        1825. 
binding  the  other  two.    This  rule,  therefore,  must  be  stbad 


Discharged, 


Salt. 


MoRLEY  and  two  Others  v.  Boothay  and  Clarke  (a).        ^!^!^!^i 

_-  ^  Mcy  Wth, 

X  HIS  was  an  action  of  assumprit  on  a  guarantie.  The  The  defendants 
first  count  of  the  declaration  stated,  that  on  the  26th  May,  *^^^  '^^^' 
1824,  in  considerati<m  that  the  plaintiffs,  at  the  request  of  piuntiiSi,  the 
the  defendants,  would  sell  and  deliver  to  certain  persons  ten  agreement, 
using  the  style  and  firm  of  William  Clarke,  Son,  4r  Co.,  "^^j^,^ 
certain  goods,  wares,  and  merchandizes,  of  a  certain  value,  ^iy?,**'5'*^. 

^  on  It.  C)  iSoMy  ij 

to  wit,  of  the  value  of  174L  V%s.  5d.,  to  be  used  in  and  Co.,  due  at 
about  building  a  certain  church,  to  wit,  Si.  Philip's  Churchy  ^ng^*,^  ^t  six 
at  Shield,  in  the  county  of  York;  to  be  paid  for  by  a  S^^i^^.""" 
bill  of  exchange,  to  be  drawn  by  the  plaintifis  upon  the  next,  thau  then 
said  William  Clarke, 'Son,  ^  Co.f  to  be  payable  at  a  money  to  he  re- 
certain  day  then  to  come,  to  wit|  at  a  day  not  earlier  than  pj^>«  ckureh, 
the  87th  day  of  November  then  next;  they  (the  defend-  ^^^^^'^  .,, 
ants)  undertook,  and  then  and  there  faithfully  promised  --Held,  that 
the  plaintiffs,  that  the  said  bill  should  be  paid,  when  diie,  undertaid^  ^ 
out  of  such  monies  as  the  defendants  should  receive  before  ^^*1^^ 
the  said  biO  should  become  due,  for  and  on  account  of  the  sututeofawAds, 

as  no  considera- 

building  of  the  said  church.  The  plaintiffs  then  averred,  tion  for  the  pro- 
that  thay,  confiding  in  the  said  promise  and  undertaking  ^^e^l^edf it. 
of  the  defendants,  did,  afterwards,  to  wit,  on  the  day  and 
year 'first  aforesaid,  sell  and  deliver  to  the  said  William 
Clarie,  Son,  4r  Co.,  divers  goods,  wares,  and  merchan- 
dises, of  the  value  aforesaid,  to  be  used  In  and  about  the 
building  of  the  said  chuf^h;  and  did,  afterwards,  to  wit; 

(«)  There  was  another  acdcm  the  defeadanto;  and  the  Court 

brought  by  the   same  plaintiffa  .  observed^  that  the  same  aqfumeat 

against  Clarke  alone,  on  his  sepa-  would  apply  equaUy  to  both,  as 

rate  undertaking,  which  was  simi-  thV  pleadmgs  were  in  effect  the 

lariA  terms  tothatgirea  bybslh  samd. 
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Jj^  on  the  ^th  May,  18S4,  draw  a  certdn  bill,  for  the  said 
Bum  of  money,  on  the  said  WiUiam  Clarke^  San,  ^  Co.^ 
payable  to  the  order  of  the  plaintiffs,  at  a  certain  day, 
not  sooner  than  the  S7th  November,  in  the  year  aforesaid, 
to  wit,  on  the  SOth  November;  and  the  said  WiUum 
Clarke,  Son,  Sr  Co.,  then  duly  accepted  the  sai^  Inll: 
and  although  die  said  bill  afterwards,  and  when  the  same 
became  due  and  payable,  to  wit,  on  the  SOth  day  of  IVo- 
vember,  in  tho  year  aforesaid,  was  duly  presented  for  pay- 
ment thereof,  and  although  the  same  was  then  and  diere 
dishonouriBd  by  the  said  WiUiam  Clarke,  Son,  ^  €b.> 
the  said,  acceptors  theveof ;  of  which  said  premises  &e 
defendants  afterwards,  to  wit,  on  Ae  SOth  day  olNovem^ 
ber  aforesaid,  had  notice;  and  although  the  defendants 
received,  before  the  bill  became  due,  and  firom  thence 
thitherto  had  had  sufficient  monies,  for  and  on  aecoimt  of 
Ae  building  the  said  church,  to  satisfy  the  said  bill^ — 
yet  the  defendants,  not  regarding  their  promise  and  nnder- 
taking,  butcbntriraig  and  intending  tadeceive  and  defiramd 
the  plaintiffs  in  that  respect,  had  not  (although  often  re* 
quested  so  to  do)  guarantied  the  payment  of  the  said  bill,  or 
paid  or  caused  to  be  paid  the  said  sum  therein  specified, 
or  any  part  thereof,  to  the  pluntiffs;  but  had .  thitherto 
wholly  neglected  and  reftised,  and  still  neglected  and  re- 
fused so.  to  do^  There  were  other  counts,  varjritig  die 
terms  of  the  consideradon  for  the  defendants'  promise,  as 
well  as  the  timethe bill  would  become  due. 

The  defendants  pleaded,  that  the  supposed  promise  in 
the  first  count  mentioned,  was  a  special  pronnse  to  answer 
for  the  debt  of  otlier  persons,  to  wit,  the  said  persons 
using  the  style  and  firm  of  WiUiam  Clarke,  Son,  f  Co.; 
and  that  no  agreement  in  respect  of  or  relating  to  the  sup- 
posed cause  of  acdon  in  that  count  mentioned,  or  any  me- 
morandum or  note  thereof,  wherein  the  consideration  for 
the  said  promise  was  stated  or  shewn,  was,  according  to  the 
form  of  the  statute  in  such  citse  made  and  profided',  in 
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mntingf  or  sigaed  by  Uie  defendantSi  or  by  any  other  per-        1825- 
aon  or  persons  by  them  thereunto  kwfully  authoricedc 

The  plaintiffs  repliedy  that  a  certain  agreement  in  wilting, 
in  respeet  of  and  rehting  to  the  said  cause  of  action  in  the 
first  count  mentioned,  wherein  the  consideration  for  the 
said  pramise  was  stated  or  8bewn>  was  made,  according  to 
the  form  of  the  statute  in  such  ease  made  and  provided,  in 
writing,  and  signed  by  the  defendants;  whicK  said  agrees 
ment  was  and  .is  to  the  eflfect  jfollowing,  that  is  to  say-^ 

"  Messrs.  tV.  Morley  Sf  Co,, 

"  We  hereby  promise,   that  your  draft  on   William 

Clarke,  Son,  Sf  Co.,  due  at  Messrs.  Maiierman's,  at  six 

months,  due  on  the  27th  oi  November  next,  shall  be  then 

paid  out  of  money  to  be  received  from  SU  Philip^ s  Church; 

say  amount  174/.  13^.  5d.,  say  ^th  November.    We  are 

your*s, 

«  IT.  Clarke,  W.Boothby. 

"  SlieffieU,  May  26,  1824." 
And  this  the  said  phuntifis  were  ready  to.  verify,  wheite- 

To  this  replication  the  defendants  demurred  speeially» 
assigning  fer  causes,  that  it  did  not  state  or  set  forth  any 
BuiBcient  agreements  Or  agreement  in  writing,  in  respect 
4^y.or  relating  to^  the  supposed  cause  of  action  mentioned 
in  the  said  declsraticm^>  which  were  mentioned  and  refer- 
jned  to  in  and  by  the  said  replication,  and  to  which  the 
«aaiie  respectively  related.  That  the  supposed  agreement 
in  writing,  in  tlie  said  replication,  did  not  state  or  shew, 
sicooMling  to4he  form  of  the  statute  in  such  case  made  and 
pfnmded,  any  such  considerations  or  c<msideration  for  the 
{yremises  or  promne  in  the  said  declaration,. respectively, 
stated  and  alleged  to  have  been  tfafe  considerations  for  such 
promises,  and  each  and  every  of  them  respectively.  And 
that  the  supposed  agreement  in  the  said  replication  men- 
tioned, did  not,  according  to  the  form  of  the  statute  in 
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iggg"^  such  case  made  and  provided,  state  or  shew  any  consider« 
ations  or  consideration  for  the  prombes  mentioned  and  set 
forth  in  the  said  declaration^  or  for  any  or  either  of  those 
promises.  And  that  such*  replication  was  a  departure 
from,  and  did  not  support  or  sustain  the  declaration;  and 
which  said  replication  related  to,  and  ought  to  have  for- 
tified and  sustained  such  declaration.  And  also,  for  Aat 
the  said  replication  did  not  state  or  set  forth  the  words  of 
the  supposed  agreement  therein  mentioned,  but  only  the 
effect  of  the  agreement  therein;  whereas,  such  replication 
ought  to  have  stated  the  tenor  or  words  of  the  supposed 
agreement. — ^The  plaintiffs  joined  in  demurrer. 
The  case  was  argued  on  a  former  day  in  this.  Term,  by 

Mr.  Seijeant  Onslow ,  in  support  of  the  demurrer. — ^The 
agreement  or  undertaking  signed  by  the  defendants,  and 
set  out  by  the  plaintiffs  in  their  replication,  is  void,  no 
consideration  fop  the  promise,  as  alleged  in  the  declar 
ration,  being  expressed  on  the  face  of  it.  By  the  statute 
of  frauds  (a),  it  is  enacted,  that  no'person  can  be  charged 
upon  any  promise  to  pay  the  debt  of  another,  unless  the 
agreement  upon  which  the  action  is  brought,  or  some  note 
or  memorandum  thereof,  be  in  writing;  by  whidi  word 
agreement,  according  to  the  case  of  Warn  v.  Workers  {b\ 
must  be  understood  the  consideration  for  the  promise,  as 
well  as  the  promise  itself:  and  therefore  it  was  in  that  caae 
held,  that,  where  one  promised  in  writing  to  pay  the  debt 
of  a  third  person,  without  stating  on  what  consideration, 
parol  evidence  of  the  consideration  was  inadmissible,  and 
the  agreement  nudum  pacium.  And  Lord  EUenboromgk 
there  recognised  and  assented.to  the  definition  of.  the  w<nd 
agreement,  given  by  Lord  Chief  Baron  Comyii«(c),  who 
considered  it  as  being  compounded  of  an  aggregoHo  \ 

(a)  29  Car.  2,  c.d,  s.  4.  {h)  5  East,  10. 

(c)  See  Com.  Dig.  tit.  ''Agreement/  A.  1. 
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tium,  via.  the  assent  of  two  or  more  minds ;  and  that  it       .j^^. 
ought  to  be  so  certain  and  complete,  that  each  party  might 
have  an  action  upon  it     The  decision  in  Wain  v.  Warliers, 
has  been  fully  confirmed  by  subsequent  cases;  and  Lord 
Chief  Baron  MacdondU^  in  delivering  the  judgment  of  the 
Court  of  Exchequer ^  in  the  case  of  Lyon  v.  LanA  (a), 
observed,  that  "  in  Wain  v.  Warlters,  the  distinction  was 
very  properly  taken  between  promise  and  agreemeni;  and 
that  it  was  not  the  promise,  but  the  agreement,  or  memo- 
randum, or  note  thereof,  which  the  statute  required  to  be 
in  writing."    So,  in  Saunders  v.  Wakejield  (b)  the  de-  ' 
fendant  pleaded,  and  the  question  was  raised  on  demur- 
xer,  as  in  this  case ;  and  it  was  there  expressly  determin- 
ed, that  an  agreement  to  pay  the  debt  of  another,  must, 
in  order  to  give  a  cause  of  action,  be  in  writing,  and  must 
contain  the  consideration  for  the  promise,  as  well  as  the  pro* 
mise  itself,  and  that  parol  evidence  of  the  considera^tion  was 
inadmissible:  Lord  Chief  Justice  Abbott  saying,  "I  assent 
to  the  argument  which  has  been  pressed  upon  us,  that  the 
word  agreement,  in  the  latter  part  of  the  fourth  section 
of  the  statute  of  frauds,  is  to  be  construed  to  be  a  word 
of  reference,  and  that  it  refers  to  words  contained  in  the 
former  part  of  the  section.     Now,  in  the  former  part  of 
the  section,  we  find  the  words,  '  special  promise,  agreed 
nient,  contract,  or  sale.'    I  read,  therefore,  the  latter  part 
of  the  clause,  as  if  all  those  precedent  words  were  incor- 
porated in  it,  together  with  the  word  agreement,  and  then 
it  would  stand  thus :  '  unless  the  agreement,  special  pro- 
mise, contract,  or  sale,  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing,  and  signed,  &c.'    It  is  then  to  be  conside^ed, 
with  reference  to  the  common  law,  whether  there  can  be 
an  agreement,  special  promise,  contract,  or  sale,  which 
would  be  valid  in  law,  unless  a  consideration  appeared  for 

(a)  Fell  on  Mercantile  Guaranties,  260. 
(&)  4  Bam.  &  Aid.  595. 

VOL.  X.  D  D 
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it.  Now,  at  common  law,  a  promise  to  pay  the  debt 
of  another,  if  made  simply,  and  without  a  good  con- 
sideration for  it,  would  be  void."  And  Mr.  Justice  jBay- 
ley  said,  "  the  object  of  this  statute,  which  was  a 
most  useful  act,  was  to  prevent  frauds  and  perjuries;  and 
it  ought  to  be  construed  so  as  most  effectually  to  ac- 
complish that  object.  The  4th  secticm  contains  several 
cases,  in  which  it  is  provided  that  no  action  shall  be 
brought.  One  case  is  of  a  special  promise  by  an  executor 
to  answer  damages  out  of  his  own  estate;  another  of  a 
special  promise  to  answer  for  the  debt,  default,  or  mm- 
carriage  of  another  person.  Now,  at  common  law,  in  or- 
der to  make  a  person  chargeable  in  such  cases,  there  must 
be  a  special  consideration  for  the  promise ;  either  moving 
to  the  party  promising,  or  from  the  party  in  whose  favour 
the  promise  is  made.  Then,  the  statute  provides,  that  a 
party  shall  not  maintain  an  action  in  such  cases,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing;  and  I 
think,  therefore,  that  that  memorandum  must  include  a  state- 
ment of  the  consideration  for  such  agreement."  And  Mr. 
Justice  Holroyd  added,  '^  whether  we  consider  the  gene- 
ral object  of  the  statute,  or  the  particular  object  of  the  4ifa 
clause,  it  seems  to  me  to  be  necessary,  that  the  considera- 
tion for  the  promise  should  be  stated  in  writing.  The  con- 
sideration is  the  very  ground  of  the  action,  and  without  it 
the  action  will  not  lie."  In  the  late  case  of  Jenkins  v. 
Reynolds  (a),  this  Court  held,  that  a  letter,  addressed  by 
the  defendant  to  the  plaintiffi,  in  which  the  former  said 
that  the  latter  might  consider  him  as  security  on  acccmnt 
of  tf.  C,  to  the  amount  of  100/.,  was  not  a  sufficient  me- 
morandum to  bind  the  defendant,  under  the  statute,  die 
consideration  for  the  promise  or  undertaking  not  having 
been  expressed  in  such  letter.  And  although  the  case  of 
Boehm  v.  Campbell  (6)  may  be  cited  as  an  authority,  to 

(a)  6  B.  Moore,  86.  (6)  3  B.  Moore,  15. 
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sliew  that  the  agreement  in  this  case  is  sufficient  to  enable       jaMf-^ 
the  plaintiffs  to  sustain  their  action ;  yet,  there  the  guarantie 
expressed  on  the  face  of  it  a  good  and  sufficient  consider- 
atiouj  moving  from  the  party  by  whom  it  was  made,  rt «•  that 
J.  S.  ^  Co.  having  accepted  a  bill  drawn  on  them  by  the  plain* 
tiff*  for  a  certain  sum,  the  defendant  guarantied  the  due 
payment  of  the  same,  should  it  be  dishonoured  by  the  ac- 
ceptors.   There,  too,  there  was  an  existing  debt  due  to 
the  plaintiff  from  J.  S,  ^  Co.^  and  he,  doubting  their  solven- 
cy, not  only  drew  a  bill  on  them,  but  also  required  the  de- 
fendant to  guaranty  it,  in  case  it  should  be  dishonoured  by 
the  acceptors,  J.  S.  ^  Co.   So  also,  in  the  cases  oi Morris  v. 
Sicu:ejf{a)i  and  Pace  v.  Marsh  (6),  the  consideration  was  par- 
ticularly expressed,  and  the  circumstances  under  which  the 
guarantie  was  given  were  set  forth :  whereas  here,  it  is  merely 
stated  in  the  memorandum,  that  the  plaintiff's  draft  should 
be  paid  out  of  money  to  be  received  from  Si.  Philip's 
Churchy  which  i«  perfectly  aninte.Uigible ;  and  the  consider- 
ation cannot  be  explained  without  resorting  to  parol  testi- 
mony, which  it  was  the  express  object  of  the  statute  to  ex- 
clude^   Nor  does  it  appear,  on  the  face  of  the  instrument, 
by  or  from  whom  the  money  was  to  be  received ;  nor  does 
it  shew  any  consideration  moving  from  any  party.     It  is  a 
vai^T^  promise  by  the  defendants,  that  they  would  be  liable 
for  the  debt  of  a  third  person.     The  memorandum,  there- 
fore, as  set  out  ip  the  replication,  does  not  sustain  the  aver- 
ments in  the  declaration,  as  it  does  not  shew  any  consider- 
ation to  support  the  promise  therein  alleged. 

Mr.  Serjeant  PeU^  for  the  plaintiffs,  contended,  that  the 
objection  raised  by  the  d^endants  was  merely  technical, 
and  that'  the  justice  of  the  case  was  obviously  with  the 
former :  that  although  the  principle  laid  down  in  the  case 
of  Wain  V.  Workers,  might,  in  strictness,  be  correct,  still 
that  its  authority  had  often  been  questioned.     In  Pace  v. 

(a)  Holfs  Ni.  Pri.  Cas.  163.  {b)  8  B.  Moore,  69. 
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J82^  Marsh,  Lord  Chief  Justice  DaUoB  said  (a),  *'  the  defend- 
ant, in  order  to  induce  the  plaintiff  to  give  credit  to  a  third 
person,  to  whom  he  had  chartered  his  vessel,  became  his 
surety,  and  gave  the  guarantie  in  question ;  and  he  now 
endeavours  to  rid  himself  off  his  obligation,  by  making  a 
mere  technical  objection  as  to  the  form  of  the  instrument 
by  which  he  became  bound.  Similar  objections  have,  of 
late,  been  frequently  taken,  and  have  been  carried  to  an 
extent  of  very  nice  refinement;  but  they  are  not  to  be  con- 
strued beyond  the  strict  exigency  of  each  particular  case/' 
Lord  Eldon  has  also  expressed  serious  doubts  as  to  the 
.  decision  of  Wain  v.  Wc^lters,  in  the  cases  of  Ex  parte 
Minet{b\  and  Ex  parte  Gardom{c):  in  the  former  case, 
he  said,  ^^  there  is  a  variety  of  authorities  directly  contra* 
dieting  the  case  in  the  Court  of  King's  Bench,  which  is  a 
most  important  case  with  reference  to  the  consequences, 
for  the  undertaking  of  one  man  for  the  debt  of  another 
does  not  require  a  consideration  moving  between  them:** 
and  in  the  latter,  he  observed,  that  ^^  until  the  ^  case  of 
Wain  V.  Warlters  was  cited  in  Ex  parte  Minet,  he  had 
always  taken  the  law  to  be  clear,  that  if /t  man  agreed,  in 
writing,  to  pay  the  debt  of  another,  it  was  not  necessary 
that  the  consideration  should  appear  on  the  face  of  the 
writing."  Although  the  authority  of  Wain  v.  WarUers 
has  since  been  recognized  in  Saunders  v.  Wakefield,  and 
Jenkins  y,  Reynolds,  it  is  singular  that  the  .construction 
put,  by  all  the  Courts,  upon  this  statute,  has  not  been  uni- 
form. At  all  events,  a  sufficient  consideration  is  here  stated 
by  the  plaintiffs,  in  their  declaration,  which  is  fully  sup- 
ported by  the  instrument  set  out  in  the  replication.  The 
contract  or  agreement  declared  on,  and  that  set  out,  are 
in  strict  accordance  with  each  other;  and  the  intent  for 
which  it  was  given  is  sufficiently  dear,  without  recourse  be- 
ing had  to  parol  evidence,  to  shew  in  what  manner,  and 

(a)  8  B.  Moore,  61.  (5)  14  Ves.  189.  (c)  15  Vcs.  286. 
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oat  of  what  particular  fund,  the  money  was  to  be  paid. 
The  consideration  for  the  promise  of  the  defendants  was 
sufficiently  identified  with  the  building  of  St.  Philip's 
Ckurchf  to  shew  the  situation  in  which  the  parties  stood 
towards  each  other;  as  also  to  shew  that  the  plaintiff's 
draft  on  Clarke  ^  Co.  wak  to  be  paid  out  of  the  money  to 
be  receiYed  therefrom.  The  case  of  £oe/i9»  v.  Campbell 
is  infinitely  stronger  than,  though  scarcely  distinguishable 
fro^,  the  present.  There«  the  defendant  entered  into  an 
agreement,  stating  that  J.  S.  having  accepted  a  bill  drawn 
on  him  by  the  plaintiff,  he  thereby  guarantied  its  due  pay- 
ment, in  case  it  should  be  dishonourjed  by  the  acceptor; 
and  it  was  held  to  be  a  sufficient  agreement  within  the 
meaning  of  the  statute.  That  case,  supported  as  it  is  by 
Pace  V.  Marshy  is,  at  all  events,  conclusive  to  shew,  that  a 
very  slight  apparent  consideration  for  a  promise  by  one 
person  to  pay  the  debt  of  another,  is  sufficient  to  satisfy 
the  words  of  the  statute. 

Mr,  Serjeant  Onslow  ^  in  reply. — The  chief  object  of  the 
statute,  which  was  passed  for  the  express  purpose  of  pre- 
venting firauds  and  perjuries,  in  providing  for  cases  of  this 
description,  was,  that  a  written  instrument,  creating  a  liabi- 
lity not  previously  existing,  viz»  to  pay  the  debt  of  a  third 
person,  should  not,  if  defective,  or  in  itself  unintelligible, 
be  explained  or  rendered  efficient,  by  parol  testimony;  but 
that  a  consideration,  moving  from  the  party  making  it,  must, 
to  make  him  liable  to  an  action  upon  it,  appear  on  the 
face  of  it.  This  was  the  leading  principle  established  by 
the  cases  of  Wain  v.  WarUers^  and  Lyon  v.  Lamb.  Mor* 
'fis  V.  Stacey  differs  widely;  for  there  the  defendant  was 
the  original  debtor,  and  the  bills  and  guarantie  were  given 
at  the  same  time.  The  case  of  Boehm  v.  Campbell^  which 
was  prior  to  those  of  Saunders  v.  Wakefield^  and  Jenkins 
V.  Reynolds,  merely  came  before  the  Court  on  a  motion  for 
a  new  trial;  and  the  consideration  there  was  apparent, — 
a  debt  being  due  to  the  plaintiff  from  the  persons  for  whom 
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2^^.  the  defendant  became  guarantee,  the  plaintiff,  doubting 
their  solvdnoyi  drew  a  bill  on  them,  which  they  accept^ 
ed,  and  took  the  defendant's  undertaking  for  its  payment, 
if  dishonoured  by  them.  So,  also,  in  Pace  v.  Marsh,  the 
consideration  appeared  on  the  face  of  the  instrument,  and 
the  circumstances  under  which  it  was  given  were  specifi- 
cally set  forth.  Here,  however,  the  meaning  of  the  agree- 
ment, respecting  the  payment  of  the  plaintiffs'  draft  out  of 
money  to  be  received  from  St.  Philip's  CAwrcA,  is  extremely 
doubtRd,  if  not  altogther  unintelligible ;  and  it  is  absolutely 
impossible,  looking  at  its.  language,  to  conjecture  for  what 
consideration  the  draft  was  given,  or  out  of  what  funds  it 
was  to  be  paid.  Although  a  sufficient  consideration  is 
alleged  in  the  declaration,  yet,  as  the  memoranduni,  as  set 
out  in  terms  in  the  replication,  contains  none,  the  omission 
cannot  be  supplied  by  parol  testimony;  and,  therefore, 
the  defendants'  plea  is  a  good  defence  to  the  action,  and 
is  not  answered  by  the  replication; 

Cftr.  adv.  vuli. 

Lord  Chief  Justice  Best  (after  stating  the  pleadings,- 
and  observing,  that,  although  the  declaration  alleged  a  suf- 
ficient consideration  for  the  promise  by  the  defendants, 
yet,  that  the  agreement,  as  set  out  in  the  replication,  did 
not  support  such  allegation),  proceeded  to  deliver  the  judg- 
ment of  the  Court,  as  follows : — By  the  common  law,  per^ 
sons  were  protected  against  improvident  contracts ;  but  if 
they  bound  themselves  by  deed,  it  was  considered  that 
they  must  have  deliberated  upon  what  they  were  about  to 
do,  before  they  entered  into  so  solemn  an  engagement. 
It,  therefore,  was  not  deemed  necessary  to  the  validity  of 
a  deed  or  contract  under  seal,  that  a  consideration  should 
appear  on  the  face  of  it;  though,  in  all  other  cases,  the 
contract  was  invalid,  unless  the  party  making  the  promise 
were  to  derive  some  advantage,  or  the  party  to  whom  it 
was  made  were  to  suffer  some  detriment  oc  inconvenience 
therefrom.     If  the  contract  were  verbal,  such  advantage 


IH  THE  SIXTH  YBAR  OP  QfiO.  IV.  405 

or  inconvenience  could  only  be  proved  by  parol  evidence.  1825* 
When,  however,  the  contract  was  reduced  into  writing,  it 
was  not  only  required  that  the  obligatory  part,  but  also 
that  the  consideration  or  inducement  for  the  promise, 
should  be  in  writing;  it  being  a  rule  of  evidence,  that  parol 
testimony  cannot  be  admitted  to  explain  the  contents,  or 
supply  the  defects  of  a  written  instrument.  If,  therefore, 
die  writing  itself  did  not  shew  the  consideration,  it  could 
not  be  proved  by  other  means;  and,  consequently,  in  such 
a  case,  the  contract  failed; — the  consideration,  without 
which  it  was  altogether  inoperative,  not  being  shewn.  By 
the4>th  sectioDof  the  statute  of  frauds,  it  is  enacted,  '*  that  no 
action  shall  be  brought  whereby  to  diarge  the  defendant  up- 
on any  special  promise  to  answer  for  the  debt,  de&ult,  or 
miscanriages  of  another  person ;  unless  the  agreement,  upon 
which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  person  thereunto 
by  him  lawfully  authorized."  And  we  are  of  opinion,  that, 
according  to  that  statute,  the  whole  agreement  must  be 
stated  in  writing,  the  established  rule  of  evidence  uniformly 
requiring,  that  parol  testimony  cannot  be  admitted  to  shew 
that  a  contract  is  different  from  that  reduced  into  writ- 
ing. Applying,  therefore,  the  principles  of  the  common 
law  to  the  terms  of  the  statute,  I  repeat  what  I  said  in 
the  case  of  Saunders  v.  Wakefield{a)y  viz.  that,  indepen* 
dently  of  the  case  of  Wain  v.  JVarlierSf  the  considera- 
tion must  appear  on  the  face  of  the  writing.  The  express 
object  of  the  statute  was,  the  prevention  of  frauds  and  per- 
juries; and,  in  order  to  attain  that  object,  the  shewing  the 
consideration  for  the  promise  in  an  instrument  of  this  kind, 
has  always  been  considered  indispensable.  The  whole 
transaction  must  be  reduced  to  writing,  for  there  would  be 
the  same  danger  of  perjury,  in  proving,  by  parol  evidence, 

(a)  4  Barn.  &  Aid.  604. 
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.yg^^  the  conrideration  as  the  promise.  It  is  not  necessary,  accord* 
ing  to  the  cases  of  Wain  v.  WarUers,  Saunders  v.  Waie- 
field^  and  Jenkins  v.  Reynolds^  that  the  consideratioR 
should  be  expressed  m  words  of  form,  but  it  is  sufficient 
if  it  aj^ear  clearly,  and  free  from  doubt  or  ambiguity.  In 
Ex  parte  Mineiy  Lord  Eldon  is  said  to  have  expressed 
himself  dissatisfied  with  the  decbion  of  Wain  ▼.  WarUersf 
but  I  think  his  Lordship  must  have  been  misapprehended 
by  the  reporter,  who  has  made  him  say,  '^the  undertaking 
of  one  man  for  the  debt  oi  another,  does  not  require  a 
consideration  moving  between  them*^  No  Court  of  law  baa 
ever  decided,  that  there  must  be  a  consideration  moving 
directly  between  the  person  giving,  and  the  person  receiv- 
ing the  guarantie :  it  is  enough,  if  the  person,  for  whom  the 
guarantie  is  given,  thereby  receive  a  benefit  or  advantage; 

or  if  the  party,  to  whom  it  is  given,  suffer  a  detriment  or 
inconvenience,  to  form  an  inducement  to  the  surety  to 
render  himself  liable  for  the  debt  of  the  principal. — Lord 
Eldon,  again,  in  Ex  parte  Gardam,  expressed  his  dissent 
from  the  case  of  Wain  v.  Warlters;  but  his  judgment  in 
that  case  is  not  opposed  to  the  doctrine  there  laid  down, 
as  his  Lordship  was  of  opinion,  that  there  was  a  sufficient 
consideration  apparent  on  the  face  of  the  guarantie.  It 
must,  however,  be  observed,  that  the  cases  of  Saunders  v. 
Wakefield,  and  Jenkins  v.  Reynolds,  were  decided,  the 
former  in  the  King's  Bench,  and  the  latter  in  this  Court, 
subsequently  to  those  of  Ex  parte  Minet  and  Ex  parte 
Gardom.  In  Boehm  v.  Campbell,  and  Pace  v.  Marsh, 
this  Court  did  not  affect  to  overturn,  or  infringe  on,  former 
dedsiohs,  but  came  to  the  conclusion  they  did,  from  a  con* 
viction  that  the  consideration  was  sufficiently  expressed  on 
the  face  of  the  instruments  on  which  the  respective  actions 
were  founded.  In  both  those  cases  the  guaranties  ex- 
pressed a  by-gone  consideration;  and  it  is  not  material  iiov 
to  inquire  whether  or  not  such  were  a  sufficient  considera- 
tion, as,  in  the  present  case,  the  instrument  set  out  by  the 
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pkintiffi  in  their  replication  contains  ndtber  an  executed 
nor  an  executory  consideration.  It  does  not  appear  that 
the  credit,  which  had  been  previously  giYen  to  the  oijginal 
debtors,  was  extended  in  consequence  of  the  guarantie. 
When  the  draft  which  had  been  given  became  due^  the 
debtors  were  liable  to  be  sued  as  well  after  as  before  ther 
giving  of  the  guarantie.  No  benefit  or  advantage  accrued 
to  them  from  that  instrument,  nor  did  the  plaintiffs  suffer 
any  detriment  or  inconvenience,  in  consequence  of  the  ex-^ 
ectition  of  it:  and  although  it  speaks  of  money  to  be  re^ 
cdved  from  St.  Philip's  Church;  still,  it  does  not  appear 
that  the  defendants  had  any  particular  interest  in,  or  were 
to  be  in  any  degree  affected  by,  such  money.  We  are, 
therefore,  of  opinion  that  the  guarantie,  as  set  forth  in  the 
replication,  does  not  support  the  avermients  in  the  decla- 
ration, and  that,  consequently,  there  must  be 
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Dunne  t?.  Anderson.  mI^x^iL 

T^HIS  was  an  action  for  a  libel.    The  first  count  of  the  The  pudnus; 

-declaration  stated,  that  the  plaintiff,  long  before,  and  at  pr^^^o^'c^a 

the  tim6  of  pubUshing,  &c.,  was,  and  still  is,  a  surgeon,  ^^^^'jJ^SJ'^'^ 

and  the  profession  of  a  surgeon  used,  exercised,  and  car*  tiUoned  the 

ried  on,  to  wit,  at,  &c.;  and  in  the  course  and  exercise  of  mons  against 

such  his  profession,  had  always  conducted  himself  with  JJS^the^de^' 

ffreat  skill,  knowledge,  fairness,  regularity,  and  ability;  fendant,thepro- 

-,-  ,  .  .10  1  •••  prietorofaperi- 

and  had  not  only  never  been  guilty  of  quackery,  empiricism,  odicai  pubUca- 
puffing  and  humbug^g,  or  other  dishonourable,  unlaw-  m^nt^^^, 

and  criticuing, 
the  plaintiff's  petition,  used  expressions  charging  him  with  ignorance  of  his  profession  generally,  and 
of  chemistry  in  partienlar.  The  pkintiff  sued  the  defetidant,  and  declared  against  him  for  libelling 
him  in  his  profession  of  a  surgeon ;  and  the  Jury  were  directed,  that,  if  they  thought  the  writing  com- 
plained of,  to  be  no  more  than  a  fidr  comment  on  the  petition,  it  was  no  libel ;  and  that  they  were  to 
consider  whether  the  publication  imputed  to  the  plaintiff  ignorance  in  his  profession  of  a  surgeon,  or 
merely  ignorance  of  chemistry;  and  that,  if  they  thought  the  latter,  their  verdict  must  be  fer  the  de- 
fendant*—The  ./ury  having  accordingly  fpund  a  Terdict  for  him,  the  Court  granted  a  new  trial. 
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1885.  ful^  or  disgraceful  practices ;  but»  untU  the  time  of  pub* 
lishing,  &c.,  was  never  suspected  of  having  been  guilty  of 
such  practices^  or  any  of  them;  and  by  means  of  the  pre- 
mises, was  daily  acquiring  great  gains  and  profits  in  the 
way  of  his  said  profession,  to  the  comfortable  support  of 
himself  and  his  family,  and  the  great  increase  of  his  riches, 
and  had  acquired  and  enjoyed  the  friendship,  good  opin- 
ion, regard,  and  esteem  of  all  his  neighbours,  patients,  and 
other  good  and  worthy  subjects  of  this  realm,  to  wit,  at,  &c« 
That,  before  and  at  the  time  of  committing  the  grier- 
ances  by  the  defendant,  the  plaintiff  was  a  member  of  the 
Royal  College  of  Surgeons  in  London^  and  had  estab- 
lished, set  up,  and  carried  on,  and  still  did  carry  on,  in  Re-' 
gent  Street 9  Westminster,  a  certain  estabtishment,  called 
the  Athen^e  or  Royai  Institute^  a  branch  of  the  Aihe* 
naion,  from  the  carrying  on  of  whiph  he  was  daily  deriving 
sundry  great  gains  and  profits.  That  before  the  time  of 
committing  the  grievances,  the  plaintiff*  had  present- 
ed to  the  Honourable  the  Commons  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  in  Parliament  as- 
sembled, a  petition,  for,  among  other  things,  certain  pur- 
poses, to  wit,  for  its  ^parliamentary  sanction  and  legislative 
authority  against  the  practice  of  empiricism  in  England; 
for  supporting  the  just  privilege  of  real  professional  merit; 
for  enforcing  the  honest  discharge  of  their  duty  by  medi- 
cal persons  towards  the  public;  and  to  associate  the  pro- 
fession to  give  gratuitous  advice  in  the  different  districts 
or  counties,  by  branches,  on  the  same  plan  as  pursued  in 
the  National  Vaccine  EstaUishment : — ^yet,  that  the  defend- 
ant, well  knowing  the  premises,  but  contriving,  and  wrong- 
fully and  unjustly  intending,  wilfully  and  maliciously,  to 
ii^ure  the  plaintiff,  not  only  in  his  said  profession  of  a 
surgeon,  but  in  his  general  character;  to  destroy  his  good 
name,  fame,  credit,  and  reputation ;  to  bring  him  into  great 
public  scandal,  infistmy,  and  disgrace  with  and  amdngst  all 
his  neighbours,  patients,  and  other  good  and  worthy  sub*- 
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je^ls  of  thia  teabn;  and  to  cause  it  to  be  suspected  and  be-  .jggg-, 
lieved  by  those  ndghbours,  patients,  and  subjects,  that 
the  plaintiff  was  a  quack  and  empiric,  and  had  been  and 
was  guilty  of  the  ofiences  and  misconduct  thereinafter 
mentioned ;  and  to  vex,  harass,  and  oppress  him,  thereto* 
fore,  to  wit,  on,  &c«,  at,  &c«,  falsely,  wickedly,  and  mali* 
dously,  did  publish,  and  cause  and  procure  to  be  publish- 
ed,  of  and  concerning  the  plaintiff,  and  of  and  concerning 
him  as  a  sturgeon  as  aforesaid,  a  certain  false,  scandalous^ 
malidoua,  and  defamatory  libel,  containing  therein  the 
false,  scandalous,  malicious,  libellous,  and  defamatory 
matter  following,  of  and  concerning,  the  plaintiff,  and  of 
and  concerning  him  as  a  surgeon,  as  aforesaid,  that  is 
to  say,  '*  Humbug  petition  to  Parliament  (meaning  the 
said  petition  of  the  plaintiff).  A  Mr.  Duime^  of  Regent 
Street  (meaning  the  plaintiff),  has  taken  up  the  idea  start- 
ed by  us,  and  petitioned  Parliament  to  abolish  quackery, 
and  the  sale  of  patent  medicines.  Had  this  been  a  genu- 
ine and  straight  forward  thing,  we  should  have  been  the 
first  to  hail  it  as  a  symptom  of  reform  in  the  grossest  of  our 
national  grievances.  Had  It  been,  in  short,  a  petition  from 
the  people,  who  sufier  in  purse  and  person  by  the  legal 
robberies  of  quacks,  legitimate  and  illegitimate,  it  would 
have  been  all  very  well;  but  coming  thus,  in  the  shape  of 
a  humbug  puff,  (meaning  that  the  plaintiff's  petition  was  a 
humbug  puff),  from  an  unknown  and  an  ignorant  man 
(meaning  the  plaintiff),  who  has  set  up  a  -Royal  Medical 
Institute  (meaning  the  said  Athen^e  or  ttoyal  Institute^ 
set  up  in  Regent  Street  aforesaid),  in  rivalry  of  Jordan's 
Medical  Establishment,  or  Nisbet's  Army  Board,  or  Bo- 
dy's Soho  Concern,  or  Kiemans  humbug  in  Leicester 
Square^  (meaning  certain  quack  and  empirical  establish- 
ments, before  then  established,  set  up,  and  carried  on,  by 
divers  persons,  and  meaning  that  the  said  establishment 
of  the  plaintiff  was  an  establishment  of  the  same  descrip- 
tion as  the  various   quack  and  empirical  establishments 
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aforesaid),  we  must  pause.  This  petition,  (taeaning  die 
said  petition  of  the  plaintiff)*  indeed,  is  the  most  bare* 
faced  puff  we  recollect  to  have  ever  seen,  and  by  a  person, 
(meaning  the  plaintiff),  who,  though  he  may  have  passed 
muster  at  the  college,  (meaning  the  jRoyo/  CoUegeof  Sur^ 
geons  in  Lomion),  after  paying  his  guineas,  is  profoundly 
ignorant  of  the  science  of  his  profession,  (meaning  the  said 
profession  of  a  surgeon,  which  he,  the  plaintiff,  so  used, 
exercised,  and  carried  on  as  aforesaid),  and  would  be  'put 
to  the  blush  by  any  one  of  the  quacks  whom  he  eyidently 
wishes  to  rival.  We  should  not  hesitate  to  mat^^h  against 
his,  (meaning  the  plaintiff's,)  .chemical  knowledge,  either 
Eady,  McDonald  (meaning  certain  quacks  and  empirics), 
or  the  quack  letter-puffer  of  the  French  Tonic  Wine 
(meaning  a  certain  quack  medicine,  called  or  known  by  the 
name  of  the  French  Tonic  Wine) ;  and  yet  this  Mr.  Dunne, 
(meaning  the  plaintiff),  a  member,  as  he  tells  us,  of  the 
Royal  CoUege  of  Surgeons,  has  the  assurance  to  come  be- 
fore the  House  with  a  petition,  pra3ring  the  abolition  of  all 
quack  medicines,  until  they  shall  have  been  analysed. 
As  for  his  college  membership,  we  hold  that  cheap;  as 
Taylor  ^  Son,  Eaton,  Ooss  ^  Co.j  and  many  others  equal- 
ly notorious,  can  claim,  we  understand,  the  same  distino- 
tion.  But  you  must  hear  the  humbug  petitioner  {meaning 
the  plaintiff),  himself,  to  understand  the  very  deep  know- 
ledge which  is  possessed  by  a  member  of  the  Royal  Col- 
lege of  Surgeons: — *  On  the  continent,  no  medicines  (simi- 
lar to  those  with  us  called  patent),  are  permitted  to  be  sold, 
without  first, having  been  analysed  by  the  constituted 
chemical  authorities,  and  duly  examined  by  the  respective 
faculties  of  medicine.  If  this  plan  were  adopted  in  £r»» 
tain,  your  petitioner  humbly  submits,  many  valuable  lives 
would  be  saved  annually,  and  not  one^twentietb  of  the 
miserable  objects  would  be  found  in  our  streets,  or  in 
our  hospitals,  as  at  present;  and  this  n^ight  be  effected 
without  lessening  materially  the  revenue  produced  by  such 
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poisonous  means;  for  the  reporters  woidd  naturally  limit  ^1825^^ 
the  use  of  such  medicines  to  those  diseases  only  in  which 
they  would  be  useful;  and  they  would  also  prevent  any 
improper  article  being  introduced  into  the  composition. 
After  this  display  of  chemical  ignorance  by  the  college 
member^  (meaning  the  plaintiff )9  we  would  scarcely  add  a 
^ord:  it  is  only  matched  by  the  grammatical  blunders 
which  abound  in  this  parliamentary  puff,  (meaning  the 
said  petition  of  the  plaintiff),  as  we  may  call  it,  of  his  Royal 
Medical  Institute.  Pray,  may  we  ask  this  analyser  of 
quack  medicines,  (meaning  the  plaintiff),  what  test  he  has 
discovered  for  hemlock,  digitalis,  helebore,  aconite,  night* 
shade?  and,  not  to  go  into  the  dark  regions  of  vegetable 
chemistry,  we  may  ask  him  what  analysis  he  can  make  of 
Jameses  Powder?  We  advise  him,  (meaning  the  plaintiff),  to 
try  to  get  an  engagement  in  the  Tonic  Wine  Establishment, 
(meaning  a  certain  quack  or  empirical  establishment  for 
the  sale  of  a  certain  quack  medicine,  called,  or  known  by 
the  name  of  Tonic  Wine);  to  write  puff  letters  for  the  con- 
cern, (meaning  the  said  last  mentioned  quack  or  empirical 
establishment),  as  it  seems  to  be  much  more  in  his  (mean- 
ing the  plaintiff's,)  line,  than  chetnical  analysis,  of  which, 
according  to  his  own  evidence,  he  knows  nothing/' 

The  second  count  was  similar  to  the  first,  omitting  some 
of  the  innuendoes;  and  the  third  count  set  out  that  part  of 
the  hbel  only,  which  attributed  ignorance  to  the  plaintiff 
in  the  science  of  his  profession  of  a  surgeon.  The  de* 
fendant  pleaded  not  guilty. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  West- 
minster, at  the  last  Sittings  in  this  Term,  the  plaintiff 
proved  that  the  defendant  was  a  bookseller,  residing  in 
Smithfield,  and  the  proprietor  of  a  periodical  work,  called 
the  "  Cottage  Physician  and  Family  Adviser,'*  in  which  the 
libel  in  question  was  inserted : — And  that  the  defendant 
persisted  in  selhng  it,  notwithstanding  the  plaintiff  frequent- 
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1825.  ]y  remonstrated  with  him  on  the  subject ;  and  be  also  refiu^ 
edj  although  requested,  to  disclose  the  name  of  the  auUior 
of  the  libel.  It  was  also  pro^red,  that  the  plaintiff  was  a  mem- 
ber of  the  Royal  College  of  Surgeons^  by  the  production 
of  his  diploma;  that  be  was  the  proprietor  of  an  establish- 
ment in  Rsgeni  Street,  Westminster,  called  the  Atken^e, 
where  lectures  on  medicine  had  been  occasionally  given; 
and  that  he  had  practised  medicine;  but  it^d  not  appear 
that  he  was  then,  or  had  lately  practised  as  a  surgeon. 

The  plaintiff's  petition  to  the  House  qf  Commons,  which 
had  been  presented  and  read  there,  wa9  then  produced^ 
and  which  was  as  follows: — 

"  To  the  Honourable,  the  Commons  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  in  Par- 
liament assembled — 

'^  The  humble  petition  of  Charles  Dunne  $  member  of 
the  Royal  College  qf  Surgeons,  in  London,  sub0cribed  by 
other  members  of  the  same  College. 

"Sheweth: — That  the  present  charter,  whereby  the 
functions  and  privileges  of  the  members  of  the  Royal  Col^ 
lege  qf  Surgeons  in  London,  are  regulated,  so  far  frcMii 
protecting  regularly  bred  practitioners,  often  subjects  them 
to  injury  and  insult,  by  the  tolerance  Qf  ignorant,  disquali- 
.fied,  and  unworthy  persons,  to  practise  the  art  and  science 
of  surgery,  in  the  very  heart  of  our  metropolis:  the  Col- 
lege, though  a  chartered  body,  not  being  authorized  to 
prevent  any  person  whatever  from  practising  surgery,  al* 
though  it  possesses  sufficient  power  to  punish  its  own  mem- 
bers for  any  breach  of  its  bye-laws. 

**  That,  for  the  better  protection  of  the  public  and  the 
conununity  at  large,  against  the  immorality  and  the  horrors 
daily  <M>mmitted  by  quack-doctors,  and  to  secure  the  me- 
dical profession  in  general  in  its  rights  and  immunitieS| 
as  well  individually  as  collectively,  it  is  become  uecessary, 
from  the  extraordinary  inundation  of  audacious  empirics. 
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who,  of  late  years,  have  so  shamefully  assumed  the  pro-       ^j^^. 
fessional  character,  that  an  application  be  made  to  Parlia- 
ment,  for  arresting  die  progress  of  so  much  moral  turpi- 
tude, in  a  country  whose  laws  are  supposed  to  flow  spon- 
taneously to  meet  anticipated  wrong. 

'^  That,  with  a  view  to  remedy,  as  much  as  possiUe, 
the  banefiil  effects  of  medical  quackery,  practised  by  the 
very  dregs  of  the  people,  it  is,  amongst  other  things,  in- 
tended, that  stations,  after  the  plan  of  the  National  Vao- 
dne  EtiabUMhmenif  shall  be  formed  in  various  districts, 
throughout  the  kingdom,  where  three  members,  at  least, 
of  the  Royal  Colleges  of  Physicians  and  Surgeons  in  Lon^ 
douy  shall  attend  every  morning  to  give  advice,  without  re- 
muneration, to  the  indigent  of  both  sexes ;  and  that  the  in- 
stitution, for  these  and  other  reasons,  equally  cogent  and 
irresistible,  shall  be  intitled  '  The  Royal  Medical  Instir 
ifite.  That  one  of  the  principal  objects  of  this  society 
be,  to  preserve  the  dignity  and  just  privileges  of  the  rfes-i 
pective  classes  of  the  physician,  the  surgeon,  and  the  apo^ 
thecaary,  and  to  support  the  credit  of  those  persons  who 
honorably  demean  themselves  in  their  respective  branches; 
to  promote  useful  and  scientific  communications,  and  fair 
^  and  honorable  practice;  to  prevent  abuses  in  the  profes- 
sion, to  punish  pretenders  to  it,  and  to  adopt  such  other 
measures  as  may  be  best  calculated  to  ensure  respectability 
to  its  members,  and  advantage  to  the  community. 

**  That  during  ten  years'  extensive  practice  on  the  con- 
tixient  o{  Europe,  your  petitioner  never  heard  of  any  quack- 
doctor  being  tolerated  for  an  instant;  on  the  contrary,  if 
it  were  found  that  even  any  member  of  the  profession  acted 
in  any  way  derogatory  to  his  professional  character,  he 
would  be  immediately  handed  over  to  justice,  to  be  dealt 
with  according  to  a  specific  law,  in  the  Code  Napoleon,  for 
the  punishment  of  medical  men,  and  impostors  pretending 
to  medical  knowledge.  Your  petitioner  further  humbly 
he^s  leave  to  observe,  that,  however  speculiition  may  ho 
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allowed  to  extend  and  ramify  itself  in  other  concerns  of 
life,  it  should  never  be  pehnittedi  in  a  well  regulated  go- 
vemmenty  in  what  regards  the  health  and  lives  of  our  fel- 
low creatures.  Your  petitioner  has  every  reason  to  believe 
that,  at  the  most  moderate  calculation,  several  thousands  of 
lives  are  annually  sacrificed,  through  the  ignorance  and 
improper  treatment  of  quack-doctors,  not  to  say  anything 
of  the  numerous  miserable  objects  of  disease  in  our  streets 
and  in  our  hospitals,  the  effects  of  their  deadly  nostrums* 

*'  That  the  malpractices  of  quack-doctors  are  wisely 
guarded  against  in  every  country  of  Europe,  except  Bri^ 
tain;  for  no  person,  under  pain  of  fine  and  imprisonment, 
is  allowed  to  take  charge  of  the  sick,  or  even  to  direct  the 
application  of  medicines,  without  having  gone  through  the 
proper  ordeals  of  examination  as  to  his  professional  know- 
ledge and  acquirements.     In  England,  it  is  notorious,  that 
we  have  not  only  carpenters,  tailors,  bricklayers'  labourers, 
lead-pencil  makers,  Jews,   old  clothes-men,  journeymen 
linen-drapers,  and  men  of  colour,  but  even  women  quacks, 
who  practise  their  duplicities  on  the  unwary  and  unthink- 
ing part  of  the  public,  by  plundering  all  those  who  have 
the  folly  to  approach  them,  whilst  many  are  absolutely  de- 
prived of  life  by  them  ;  and  others,  who  have  the  misfor- 
tune to  escape  death,  are  left  to  drag  on  a  miserable  exist- 
ence with  an  entirely  broken  constitution,  for  the  remainder 
of  their  days.    The  baneful  effects,  too,  of  patent  medi- 
cines, as  they  are  called,  deserve  particular  notice,  the 
composition  of  which  is  formed  in  such  a  manner,  as  to 
render  their  administration  at  all  times  dangerous,  and  but 
too  often  fraught  with  death.    Whereas,  on  the  continent, 
no  medicines,  similar  to  those  with  us  called  patent,  are 
permitted  to  be  sold,  without  first  having  been  analysed 
by  the  constituted  medical  authorities,  and  duly  examined 
by  the  respective  faculties  of  medicine. 

**  That  if  this  plan  were  adopted  in  Britain,  your  peti- 
tioner humbly  submits  many  valuable  lives  would  be  saved 
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annually,  and  not  one  twentieth  of  the  miserable  objects  ^^ 
would  be  found  in  our  strieets,  or  in  our  hospitals,  as  at 
present}  and  this  might  be  effected  without  lessening  ma- 
terially the  revenue  produced  by  such  poisonous  means : 
for  the  reporters  would  naturally  limit  the  use  of  such  me- 
dicines to  those  diseases  only  in  which  they  would  be  useful, 
and  they  would  also  prevent  any  fanproper  article  being 
introduced  into  their  composition.  Your  petitioner,  how- 
ever, whilst  he  acknowledges  that  there  are  efficacious  re- 
medies for  some  few  diseases,  the  mode  of  whose  operation 
by  which  they  cure  is  unknown,  and  such  remedies  are 
called  specifics,  as  arsenic  and  cinchona  in  intermiittents, 
mercury  in  «  «  «,  and  sulphur  in  psora,  denies  that  quack 
medicines,  not  composed  of  these  ingredients  and  applied 
in  those  diseases  just  mentioned,  have  any  specific  effects ; 
and  even  if  they  had,  he  humbly  submits,  nevertheless, 
that  it  would  not  only  be  repi^^gnant  to  reason,  but  preju- 
dicial to  society^r  to  give  a  latitude  to  the  unlearned,  ignor- 
adt,  unworthy,-  and  unprinciided  quack,  to  do  mischief  by 
those  pretended  specifics  for  d^rent  maladies,  which 
have  no  foundation  in  fact:  and  whilst  it  shews  the  free- 
dom of  oiir  laws  in  this  respect,  it  affords  an  opportunity 
to  these  impostors,  to  commit  every  species  of  fraud  and 
depredation  on  the  public,  particularly  to  the  ruin  both  of 
the  poeket  and  constitution  of  the  lower  classes,  always 
eager  to  flock  for  relief  to  those  daring  empirics,  whose 
trade  it  is  to  hold  out  extraordinary  promises  to  their  dupes, 
of  their  cures,  which  they  know  theniseWes  totally  unable 
to  perform. 

"  Your  petitioner,  therefore,  most  humbly  prays,  that 
this  Honourable  House  may,  in  its  wisdom,  rescue  the  En- 
gU$h  nation  from  the  obloquy  thrown  upon  it  by  foreigners 
of  all  nations,  of  being  a  nursery  for  those  vipers,  deno- 
Hiinated  quack-doctors,-  by  making  a  law,  rendering  it  a 
misdemeanor  for  any  person,  (for  the  sake  of  gain  or  re- 
ward), to  prescribe  for  the  sick,  without  the  necessary  qua^ 
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Ufication  of  a  diploma,  and  enable  the  present  bistitute  to 

prosecute  to  oonidction  disqualified  persons  so  prescribing^ 

or  to  adopt  such,  other  measures  as  may  tend  to  ei^adicate 

thb  great  evilj  as»  ia  tbe  superior  judgmejat-of  this  Honoinr* 

able  House,  m^iy^  sf em.tpeet* 

"  And  your  petitioneri  as  in  duty  bound,  will 

ever  pray.  ,.  ^.     ,     ^ 

"  Charles  Dunne. 

"  164,  Begeni  Sirea,  lOdi  May,  ISM." 

This  petition  was  subscribed  by  four  o&er  persona,  who 
styled  theraselres  surgeons. 

No  evidence  was  produced  by  the  defendant ;  but  it 
was  contended*  that,  as  the  plaintiff  had  intruded  bimsdf 
upon  the  public  by  setting  up  the  Athen^e^  and  by  his  pe- 
tition to  Parliameiit,  the  defendant  had  a  riglit  to  comment 
on  the  contents  of  such  petition. 

His  liordship,  who  was .  airongly  indined  to  thmk  that 
the  defendant's  publication  wi&s  a  fiur  comment,  told  the 
Jury,  that  if  its  tendency  were  to  convey  a  reflection  on 
the  plaintiff  in  his  private  practice,  or  to  impute  to  him 
ignorance  in  his  character  of  a  surgeon,  it  would  be  a  Uiel; 
but  that,  if  it  only  imputed  to.  him- ignorance  in  the  science 
of  chemistry,  it  might'  not  interfere  witb  his  general  repu* 
tation  as  asurgeon;  and as< the- declaration  merely t charged 
the  defendant  with  libelling. the  plaintiff,  and  imputmg  to 
him  ignorance  in  hia  professidtt  of  -a  surgeon,  the  action 
could  not  be  maintained;  and^tbadif  the  publication  com* 
plained  of  were  a  libel,  it  was  greatly  aggravated  by  the 
defendant's  conduct  at  the.  time  of  the  jdaintiff'a  remon- 
strance. His  Lordship,  abo.observedi  that  a  defendant 
could  not  justify  bringing^  the  character  of  ai  private  iadi* 
vidual  before  the  puhUc;  noK.ceuld  any  one  be- warranted 
in  attac^ung  ano.tber  for  ignorance  in  biep^ofessionv  unless 
he.cauld.shew  the  truth  of  what  he  advaneecL  That  the 
question  for  their  consider^tikm  was,  whether  the  defead* 
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ant  had  imputed  to  the  pilahitiff  ignorance^  beyond  that 
which  could  be  iUrljr  collected  firom  the  contents  of  his  pe- 
tition. That  if  the  defendant  had  come  forward  to  impute 
ignorance  to  the  plaintiff  in  his  profession  of  a  surgeon, 
without  any  ostensible  reason  for  so  doing,  the  plaintiff 
would  be  entitled  td  damages^  jfartacularly  as  the  defend- 
ant refused  to  discohtinue  the  publication,  or  to  give  up, 
when  requested,  the  n4me  of  the  author  of  the  alleged 
libel ;  but  that  ifi  professiitg  to  instruct  and  reform  the 
world,  the  plaintiff  clearly  demonstrated  an  utter  incompe- 
tency for  the  task  he  had  thought  proper  to  impose  on 
himself,  the  defendailt  bad  committed  no  offence  in  warn- 
ing the  public  agaiaat  the  incapacity  and  ignorance  of 
such  a  self-constituted  mentor ;  for,  that,  where  a  man  ob- 
truded himself  upon  the  public  by  proposing  measures  af- 
fecting the  interests  of  the  community  at  large,  his  specu- 
lations were  proper  and  Intimate  objects  of  observation 
and  temperate'  criticism. 
The  Jury  found  a  verdict^  for  the  defendant. 

Mr.  Serjeant  Vaugian,  having,  oii  a  former  day  in  this 
Term,  obteined  a  rule  mM,  that  this  verdict  might  be  set 
aMde  and  a  new  trial  granted,  on  the  groutids  that  the  libel 
dearly  imputed  to  the  plaintiff  ignorance  in  his  profession 
of  a  surgeon;  and  that  his  Lordship  had  misapprehended 
its  tendency  at  the  trial;— that  the  petition  to  the  House 
qfCommonSf  having  been  carried  up  and  entered  oii  the 
jeomals  of  that  House,  was  in  the  nature  of  a  privileged 
conmiuiiication,  and  could  not  be  deemed  such  a  publica- 
ticMi  or  obtrusion  of  thejietitione^  on  the  notice  of  the 
public,  as  to  justify  any  commenft  or  criticism  being  made 
on  any  statement  therein  contained; — that  the  plaintiff 
never  professed  to  have  any  knowledge  of  chemistry*,  but 
came  before  the  public  in  his  character  of  a  surgeon; — and 
that  it  was  evident,  that,  even  supposing  the  defendant  to 
have  derived  his  knowledge  of  the  plaintiff's  character  and 
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^8^,  acquirements  from  the  petition  alone^  the  publication  of 
the  libel  was  malicious,  as  the  fact  of  ignorance  was  no 
where  to  be  collected  from  the  language  of  the  petition,  or 
from  any  thing  thlat  appeared  on  the  face  of  it; — ^and  that, 
at  all  events,  the  publication  sanctioned  by  the  defend- 
ant could  not  be  deemed  a  fair  comment;  as,  if  it  had  been, 
the  defendant  would  not  have  refused  to  give  up  the  au- 
thor when  required  so.  to  do  *y — and  he  has  not  attempted  to 
put  any  plea  of  justification  on  the  record ;— and,  taking  the 
petition  and  terms  of  the  paper  containing  the  libel  to- 
gether, thcTe  can  be  no  doubt  but  that  the  latter  had  re- 
ference to  the  plaintiff,  in  his  character  of  a  surgeon,  and 
imputed  to  him,  as  such,  gross^ignorance  and  want  of  skill. 

Mr,  Serjeant  Spankie  now  shewed  cause. — This  case 
was  fully,  fairly,  and  satisfactorily  left  to  the  Jury,  and  the 
question  to  be  decided  fell  exclusively  within  their  pro- 
vince. The  construction  to  be  put  on  a  libel,  and  the 
ascertaining  the  motive  with  which  it  is  published,  form  a 
mixed  question  of  law  and  fact,  which  a  Jury  is  fully  com- 
petent to  decide.  Supposing,  even,  that  the  publication 
in  question  did  impute  ^orancie- to  Ae  plaintiff  in  his  pro- 
fession of  a  surgeon;  yet,  if  it  weoe  done  without  malice, 
and  were  no  more  than  a  fair  critique  on  the  plaintiff's  own 
production,  and  without  any  intent  to  defame,  there  can  be 
no  reason  why  the  defendant  should  be  put  to  the  incon- 
venience and  expense  of  a  new  trial;  and  more  particularly , 
as  a  Jury  have  already  found  the  alleged  Ubel  to  be  a  fair 
comment  on  the  plaintifi^s  petition,  and  have  altogether 
negatived  the  fact  of  malice.  In  The  King  v.  Wtwd^ 
fall  (a)  ^  Lord  Mansfield^jn  effect,  heldi  that  the  meaning  of 
a  libel  was  a  matter  of  fact,  whioh  the  Jury  were  compe* 
tent  to  decide,  as  he  said  to  diem,  "  if  you  believe  the  evi* 
dence  as  to  the  pubUcation,  and  the  intent  of  the  paper  as. 

(«)Lo8t,  781, 
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Stated    in  the  information,  you  will  find  the  defendant       >i^^ 
guilty,  otherwise  you  will  acquit  him.*'    And  here,  the  in- 
tention of  the  writer  must  be  collected  from  all  the  facts 
connected  with  the  libel;  and,  if  so,  it  is  quite  clear  that, 
taking  the  whole  of  the  libel  together,  it  only  tended  to 
impute  to  the  plaintiff  an  ignorance  of  chemistry;  and 
although  it  stated  that  he  was  profoundly  ignorant  of  the 
science  of  his  profession,  and  would  be  put  to  the  blush 
by  any  of  the  quacks  whom  he  undoubtedly  wished  to 
rival,  yet  it  was  meant  to  refer  to  his  ignorance  of  chemistry 
only,  as  is  proved  by  the  next  sentence,  viz.  *'  we  should 
not  hesitate  to  match  against  his  chemical  knowledge  either 
Eiuly,  M^Donaldf  or  the  quack  letter  pufier  of  the  French 
Tonic  Wine;"  and  then,  after  setting  out  part  of  the  plain- 
tiff's petition  as  to  analysing  medicines,  the  writer  pro- 
ceeds thus,  ''  afler  this  display  of  chemical  ignorance  by 
the  college  member,  we  would  scarcely  add  a  word;'-'  and 
concludes  by  advising  him  to  write  puff  letters  for  the 
Tonic  Wine  Establishment,   as  it  seemed  to  be  much 
more  in  his  line  than  chemical  analysis,  of  which,  accord- 
ing to  his  own  evidence,  he  knew  nothing.    Although, 
in  Pairman  v.  Ivesia)^  a  petition,  addressed  by  a  creditor 
of  an  officer  in  the  army  to  the  Secretary  at  War,  bond  fide, 
and  with  a  view  of  obtaining,  through  his  interference,  the 
payment  of  a  debt  due ;  and  containing  a  statement  of  facts 
which,  although  derogatory  to  the  officer's  character,  the 
creditor  believed  to  be  true,  was  held  not  to  be  a  malicious 
libel  for  which  an  action  was  maintainable,  on  the  ground 
that  it  was  in  the  nature  of  a  privileged  communication; 
yet,  as  the  petition  in  question  related  to  matters  affecting 
the  public  at  large,  it  was  undoubtedly  a  publication  invit- 
ing criticism,  and  open  to  free  discussion.  And  Mr.  Justice 
Hobroyd  drew  the  true  distinction  in  that  case,  viz.  *'  by 
shewing  the  truth  of  the  slanderous  matter  which  is  the 

(a)  5  Barn.  &  Aid.  642. 
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lagg-^  subject  matlQr  of  the  fictiopi  you  do  ^ot  :8hew  Ihat  it  waa 
not  maliciouBly  spokep  or  pul^liftbedi  ;but  xofi^ly  ^^at  the 
party  is  not  entitled  to  d^innges^  becaiiae  l^e  is  guilty  of 
the  charge  imputed*  Q^  tbe.ot^pr  baodj  by  9hewjuig  that 
the  slander  was  s]>oke9  or  publish^  on  a  juatifiable  ooca- 
siouj  you  shew  that  it  was  not  done  jnaUciowly.;  and  that 
gqes  ,to  the  ^ery  gj^t  of  the  acMion.*' 

Jn  Carr  \,Hoo(i(fi),  it  vr.Ba  Jield  not  to  be  libellous  to 
rjidicule  a  literary  compoaition,  or  ttie  author  of  it,  in  as 
far  fLS  he  has  e^ibodied  l^mself  ijrith  his  work;  and  that  if 
he  be  not  followed  iiMiO  domestic  life,  for  the  purposes  of 
pe^onal  slander,  h^e  cw^P^  jufdntavm  an  action  for  any 
dam^e  he  may  suffis^,  in  consequence  of  being  thus 
rendered  ridiculous.  And  in  Tabart  v.  lyaper,  Loiod 
EUenborqugi  said  (fi),  ''  liberty  of  .criticism  must  be  al- 
lowed, or  we  should  have  neither  purify  c^  taste  nor  of 
morals.  Fa[ir  discussion  is  essentially  necessary  to  die 
truth  of  history  and  the  adv^cenxent  o(  science.  That 
publication,  therefore,  I  shall  never  consider  as  a  libd, 
which  has  for  its  object,  not  to  jinjure  the  repuMtion  of 
any  individual,  but  to  correct  mjisirepcesentations  of  facts 
to  riefute  sophistical  rcit^sonii^g,  to  expo^  a  vicious  taste  iu 
literature,  or  to  censure  what  is  hostile  to  morality."  His 
I^ordsbip^  dierefore,  held  it  to  be  lawful  for  au  author 
to  animadvert  on  the  couduQt  of  a  bookseller,  accusu^ 
hiui  of  being  i^  the  b^bit  of  publishing  immoral  and  foolish 
books;  .^mi  t^atthe  def<pmdaJ9tj  ui  an  action  of  libel  on  the 
plaixitiff  i^  i^  business  fifi  such  bookseUer,  nugbt,  upder 
the  general  i^ue,  adduce  evidence  to  shew  that  the  aup- 
posed  libel  w^^  a  £ur  stricture  on  the  general  run  pf  the 
plaintiff's  publicatiops :  and  if  so,  l^ow  much  mpse  does 
the  framer  of  ^  pe^tit^on  to  Parljannent  lay  himself  open  aa 
a  fair  object  of  criticism  and  coiiupent.  Here,  the  plajntifl^ 
by  his  pe.tition,  travelled  far  beyond  tbe  Unuts  pf  his  piror 

(a)  I  Campb.  354,  il  (6)  Id.  350. 
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fessional  charaoter  as  a  sut'i^n,  and  by  expbriag  bb  igno-       ,J!^^ 
lance  and  weakness  of  inteHect,  shewed  his  utter  incbmpe- 
tency  to  the  task  he  had  attempted  to  tindertake.    Such 
pretenders  are  die  most  dangerous  enemies  of  improve- 
ment; and  it  is,  therefore,  not  only  justifiable,  biit  is  the 
public  duty  of  every  reviewer,  to  'expose  and  hold  them 
up  to  censure.     When  this  petition  was  Resented  to  the 
House  of  Commansj  as  the  representatives  of  the  people, 
it  was  no  longer  a  privileged  coimnunication,  and  conse- 
quently the  public  had  an  undoubted  tight  to  exercise  its 
critical  judgment  on  its  melits;  and  more  particularly,  as 
it  related  to  an  afiadr  of  sudi  vast  magnitude  and  import- 
ance to  society,  as  to  point  out  a  remedy  for  all  maladies 
and  diseases,  to  which  the  human  race  might  be  subject: 
and  it  cannot  be  contended  for  a  momi^nt,  that  the  defend- 
ant was  actuated  by  any  malicious  riiotives ;  but  it  must  be 
admitted  that  what  was  published  by  htm  was  merely  a 
comment,  and  that  a  feir  one,  on  the  ridicidous  petition 
then  before  him.    It  is  evident,  according  to  the  case  of 
Carr  v.  Hcod,  that  the  defendant  was  justified  in  review- 
ing and  observing  on  the  phdntiflTs  production,  as  he  did 
not  attack  him  in  his  private  charatcter  or  professional  prac- 
tice, but  merely  as  an  atftbot,  he  having,  as  such,  rendered 
himself  amenable  to  the  laws  of  just,  fair,  and  honorable 
criticism ;  for,  In  Catrv.  Hood,  hotd  lEiUehborough  said  (a), 
''  one  writer,  in  exposing  the  follies  ahd  errors  of  another, 
ittay  make  use  of  ridicule,  however  poignant.     Ridicule  is 
often  the  fittest  weapon  thatcainbe  employed  for  such  a 
purpoi«.    If  tbe  reputation,  or  pecuidaty  inlerests  of  the 
person  ridiculed  sufier,  it  is  damnuikA^qut  injur  id.  Where 
is  the  fibeily  of  the  press,  if  an  actidti  can  be  maintained  on 
snch  principles  ?  y^t  really  must  hot  Cramp  observations  up- 
on authors  and  their  work^  They  fitiould  beliable  to  criticism, 
to  exposure,  and  even  to  ridicute,  if  their  compositions  be  ri- 
diculous ;  otherwise,  the  first  who  writes  a  book  on  any  sub- 

(«)  1  Camp.  357. 
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ject  will  maintain  a  monopoly  of  sentiment  and  opinion  re- 
specting it.  This  would  tend  to  the  perpetuity  of  error. 
Andbrson,  Reflection  on  perscmal  character  is  another  thing.  Shew 
me  an  attack  on  the  moral  character  of  this  pluntiff,  or 
any  attack  upon  his  character  unconnected  with  his  au- 
thorship, and  I  shall  be  as  ready  as  any  Judge  who  ever 
sat  here  to  protect  him ;  but  I  cannot  hear  of  malice  on 
account  of  turning  his  works  into  ridicule.*'  -^  Every 
man/*  continued  his  Lordship,  '^  who  publishes  a  book, 
commits  himself  to  the  judgment  of  the  public,  and  any 
one  may  comment  upon  his  performance.  If  the  commen- 
tator do  not  step  aside  from  the  work,  or  introduce  fic- 
tion for  the  purpose  of  condemnation,  he  exercises  a  fair 
and  legitimate  right.  Whatever  may  be  the  merits  of  the 
works  of  authors,  others  have  a  right  to  pass  their  judg- 
ment upon  them ;  to  censure  them  if  they  be  censurable, 
and  to  turn  them  into  ridicule  if  they  be  ridiculous.  The 
critic  does  a  great  service  to  the  public  who  writes  down 
any  vapid  or  useless  publication,  such  as  ought  never 
to  have  appeared.  We  ought  to  resist  an  attempt  against 
free  and  liberal  criticism  at  the  threshold."  His  Lordship 
then  concluded  by  directing  the  Jury,  that  if  the  writer 
of  the  publication  complained  of  had  not  travelled  out  of 
the  work  he  criticised  for  the  purpose  of  slander,  the  action 
would  not  lie ;  but  that  if  they  could  discover  in  it  any  thing 
personally  slanderous  against  the  plaintiff,  unconnected 
with  the  works  he  had  given  to  the  public,  in  that  case  he 
)iad  a  good  cause  of  action,  and  they  would  award  him 
damages  accordingly: — they  found  a  verdict  for  the  de- 
fendant. In  The  King  v.  Creevey  (a),  Mr.  Justice  Ls 
Blanc  stated,  that,  at  the  trial  of  that  cause,  he  told  the 
Jury,  that  they  were  to  consider,  whether  the  publication, 
in  a  newspaper,  by  a  Member  of  Parliament,  of  the  report 
of  a  speech  delivered  by  him  in  the  House  of  Commons^ 

(«)  1  Mau.  &  Selw.  282. 
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tended  to  defiune  the  prosecutor;  tbat  where  the  pub-  ,1825-^ 
lication  is  defamatory,  the  law  infers  malice,  unless  any 
thing  can  be  drawn  from  the  circumstances  attending  the 
publication,  to  rebut  that  inference;  and  he  left  it  for 
them  to  say,  whether  the  circumstances  of  that  particular 
case  did  rebut  that  inference.  And  in  The  King  y.  Wood- 
fall,  Lord  Mansfield  said  (a),  "  I  directed  the  Jury,  (at 
the  trial),  to  consider  whether  all  the  innuendoes,  and  all  the 
applications  to  matter  and  persons  made  by  the  informa- 
tion, were,  in  their  judgment,  the  true  meaning  of  the  pa- 
per. If  they  thought  otherwise,  they  should  acquit  the 
defendant;  but  if  they  agreed  with  the  information,  and 
believed  the  evidence  as  to  the  publication,  they  should 
find  him  guilty."  So,  here,  the  Jury  alone  were  to  judge 
of  the  motives  or  intention  of  the  author  of  the  libel,  as 
to  whether  he  had  intended  to  cast  an  imputation  on  the 
plaintiffV  professional  character  of  a  surgeon,  or  merely 
to  comment  on  his  want  of  ^chemical  and  grammatical 
]l»iowledge.  The  Jury  exercised  a  sound  and  proper  dis« 
cretion,  and  found,  in  effect,  that  the  publication  com- 
plained of  applied  exclusively  to  the  latter.  Nothing  ap- 
pears in  the  alleged  libel  calculated  to  raise  the  slightest 
presumption  of  malice;  and  even  if  the  Court  should  feel 
disposed  to  grant  the  present  application,  it  is  most  pro- 
bable that  the  plaintiff,  if  a  second  Jury  gave  him  a  ver- 
dict, would  only  recover  very  trifling  damages;  and, 
therefore,  this  case  falls  within  that  o{  Marsh  y.  Bower  (fi), 
where  a  verdict,  in  an  action  for  slander,  was  given  for 
the  defendants,  clearly  against  evidence,  yet,  as  it  appear- 
ed, that,  if  the  verdict  had  been  given  rightly,  the  dama- 
g&A  must  have  been  very  trifling,  the  Court  refused  to 
grant  a  new  trial,  unanimously  declaring  that  they  would 
not  do  so  for  the  sake  of  sixpence  damages,  in  mercy  to 
the  plaintiff  as  well  as  the  defendant. 

(«)  5  Burr.  2666.  {h)  2  Sir  W.  Bl.  851. 
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18SS.^  Mr.  SeiJMBt  Vtiughcm,  in  suppoxt  of  the  rule. — If  the 

pveseiit  amplication  be  not  gnoited,  all  the  principles  of  law, 
with  regard  *  to  libel,  will  be  shaken  or  impugned,  as  thb  pnb^ 
lication  clearly  imputed  vto  the  plaintiff  ignorance  in  his  cha- 
raotertof  a  surgeon.  The  amount  of  damages  that  he  might 
BBOoiter,  if  'Ibe  cause  go  down  again,  are  entirely  out  of 
the  question,  as  die  Jury  had  arrived  at  a  conclusion,  con- 
trary both  to  law  and  fact.  Besides,  the  -question  for  their 
detemnnation  was  not  left  to  them  in  so  clear  and  correct 
a  manner  as  it  might  hme  been.  Although  it  be  justi* 
fiable  Sat  one  writer  fairiy  and  candidly  to  criticise  the ' 
work  of  another ;  yet,  here,  the  petition  of  (ihe  plaintiff  was 
not  snch  a  work  as  to  become  a  legitimate  subject  of  com- 
ment. It  was  in  the  nature  of  a  privileged  communica- 
tion, and,  therefSove,  -bears  no  analogy  whatever  to  a  gene- 
ral authorship;  or,  if  ib%  libel  had  been  confined  to  the 
want  of  'Chemical  knowledge  (which  the  plaintiff  did  not 
profess),  it  would  be  a  different  question ;  but  it  is  quite 
dear,  that  its  only  object  was  to  ^aduce  his  professionid 
character  generally.  Every  subject  has  an  undoubted 
right  to  peliition  Parliament;  insonmch  so,  that  it  was  held, 
in  tke  case  of  Lake  v.  Kmg  (a),  that  tlie  printing  of  a  false 
and  scandalous  petition  to  a  committee  of  the  Houee  of 
Commons^  and  deGvering  copies  thereof  to  the  membera 
of  the  committee,  is  justifiable,  because  it  is  in  the  order 
and  course  of  proceedings  in  Parliament,  of  which  the 
King's  Courts  will  take  judicial  notice.  This  case  is  ma- 
terially distinguishable  from  that  of  Carr  v.  Hood,  aa 
there,  the  plaintifi^  firom  the  ridiculous  nature  of  his  pnb- 
lication,  laid  himself  of>en  to  exposure;  and  fair  critieisin 
was  tlie  defendant's  only  object.  It  is  too  much,  how- 
ever, to  say,  that,  if  a  nuai  publidi  a  work,  he  thereby  in- 
vites criticism  to  such  an  extent  as  to  subject  him  to  ex- 
posure, ridicule,  sconi,  and  contempt:  if,  mdeed,  it  were 

(s)  IWus.SauDd.  131. 
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,90,  no  character  would  be  safe  firom  .Mpervim.    In  short,      s}^^ 
AS,  here,  the  defendant's  publicatioa  Nearly  manifested 
.malice  towards  the  (plaiptiff,  and  unputed  tp  him  gross  i^ 
noranop  in  his  profeasioD.of  a  surgeonj  he  was  clearly  enr 
^titled  tp  a  verdict. 

Tliie  Court,  without  .expressing  any  decided  opinion  on 
tibe  medts  of  l)he  case,  observed*  thati  under  all  circum- 
stances, thje  best  course  to  be  adopted,  was  to  send  it  down 
to  be  ire-tried,  (the  costs  of  the  first  to  abide  the  event  of 
.the  second  trial),  and  intimated,  as  a  reason  for  so  doing, 
.that,  the  .plaintiff  iiaving  brought  a  similar  action  against 
the  printer  ^  the  Ubel  in  question,  it  mi^t  tend  to  the 
psejudice  of  one  of  the  parties,  if  ibe  Coiitit  expressed  a 
final  opinion  on  this  occasion. 

Rule  absolute  for  a  new  trial  (a). 

(II)  Upon  the  secoad  trial,  the     damages.    See  1  Bysa.  &  Moodj^ 
plaintifr  recovered  one  farthing      N.  P.  C.289. 


Thomas  •.  Jaoksow.  SatHrdastt 

Jany  14m. 

XhIS  was  an  actioD  for  slander.     The  first  count  of  the  The  phdmiff  de. 

declaration  stated,  t%al  the  plaintiff  was  a  husbandman,  was  a  fanner' 

Mid  farmer  of  a  certain  lai«e  farm  of  araUe  and  other  ^^^and^Ibft 

lands,  with  the  appurteoaiices,  and  a  vendor  of  com  raised  the  defendant 

,  .  said  of  him,  as 

and  grown  by  him  in  and  upon  his  said  fSurm  and  lands;  such,—"  You 
that  he  carried  on  the  budmess  of  a  husbandman  and  a'T^n'dbng  ru^ 
Tendor  of  corn  with  great  honesty  and  integrity,  and  had  ^fnuTone  hwa- 
thereby  not  only  acquired  great  gain,  profit,  and  emolu-  dred  busheu  of 
inent,  but  had  thereby  also  deservedly  gained  the  good  ns-^ncea  ^ 
opinion  and  credit  of  his  neighbours,  and  other  good  and  bmdnedfo/:" 

— Held  action- 
able, without 
px^flf  sfffiUl  dilS9S«,  M  ««pfa  words  hnputed  to  the  plakitifl'fi«vd  in  his  buriness  as  a  seller  of  com. 
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1^^  worthy  subjects  to  whom  he  was  m  any-wise  knowui  and 
had  never  been  guilty  of  fraudulent  or  roguish  practices ; 
yet,  that  the  defendant,  intending  to  injure  him  in  his  good 
name,  famci  and  credit,  and  to  bring  him  into  public  in- 
fiemiy  and  disgrace,  said  to  and  of  the  plaintiff,  as  such 
husbandman,  farmer,  and  vendor  of  corn,  in  the  presence 
and  hearing  of  divers  other  persons,  to  whom  the  plaintiff 
was  known,  the  false,  scandalous,^  and  defamatory  words 
following: — ''  You  are  a  rogue  and  a  swindling  rascal; 
you  delivered  me  a  hundred  bushels  of  oats,  worse,  by  six- 
pence a  bushel,  than  I  bargained  for.*'  The  plaintiff  then 
alleged,  by  way  of  special  damage,  that  one  John  Marr, 
who,  before  the  speaking  of  the  words,  was  about  to  pur- 
chase a  certain  quantity  of  barley  of  the  plaintiff,  there- 
upon refused  to  do  so* 

There  were  several  other  counts,  one  of  which  charged 
the  defendant  with  having  said  of  the  plaintiff,  that  he 
was  a  rogue  and  a  swindling  rascal,  thereby  intending 
to  injure  him  in  his  character  of  a  farmer  and  vendor 
of  com. 

The  defendant  pleaded  the  general  issue,  and  a  plea  of 
justification,  alleging  that  the  plaintiff  sold  him  oats,  six- 
pence a  bushel  worse  than  those  bargained  for. 

At  the  trial,  before  Mr.  Justice  Bayley^  at  the  last  As- 
sizes at  Yark^  the  plaintiff  proved  the  speaking  of  the 
words  by  the  defendant,  as  laid  in  the  declaration,  but 
failed  to  establish  the  special  damage,  not  being  prepared 
to  shew  that  Marr  was,  as  alleged,  about  to  purchase  bar- 
ley or  any  other  com  of  him.  The  leamed  Judge  told 
the  Jury,  that,  in  the  absence  of  proof  of  special  damage, 
the  action  could  not  be  maintained;  and  that,  consequently, 
their  verdict  must  be  for  the  defendant. 

The  Jury  accordingly  gave  a  verdict  for  him,  leave  be- 
ing reserved  to  the  plaintiff  to  move  that  it  might  be  set 
aside,  if  the  Court  should  be  of  opinion,  that  the  words 
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spoken  were  actionable  m  themBelves,  so  as  to  entitle  the         }^1 
plaintiff  to  recover,  without  proving  special  damage. 

Mr.  Seijeant  Bosanquet  having,  on  a  former  day  in  this 
Term,  obtained  a  rule,  calling  on  the  defendant  to  shew 
cause  why  this  verdict  should  not  be  set  aside,  and  a  ver- 
dict entered  for  the  plaintiff,  or  a  new  trial  granted,  on 
the  ground  that  the  words  were  spoken  of  the  plaintiff,  with 
reference  to  his  business  or  calling^  of  a  fermer  or  vendor 
of  com;  and  as  it  was  proved  that  they  were  spoken  by  the 
defendant  as  alleged  in  the  declaration,  they  were  of  them- 
selves actionable ;  and  the  plaintiff  was,  consequently,  en- 
tided  to  a  verdict,  notwithstanding  his  having  been  una- 
Ue  to  establish  any  special  damage: — 

Mr.  Serjeant  Vaughan  now  shewed  cause,  and  submit- 
ted that  the  direction  of  the  learned  Judge,  who  tried  the 
cause,  was  perfectly  correct^  and  that,  the  Jury  having 
found  that  the  principal  allegation  contained  in  the^lain- 
tiff**s  declaration  bad*  not  been  substantiated,  he  having 
failed  to  prove  any  special  damage,  the  verdict  was  con- 
clusive, and  ought  not  to  be  disturbed. 

Lord  Chief  Justice  Bbst. — I  am  clearly  of  opinion,  that, 
as  the  plaintiff  haa  alleged  that  the  words  in  question  were 
spoken  of  him  in  his  business  as  a  farmer  and  vendor  of 
com,  they  were  of  themselves  actionable,  without  proof  of 
special  damage.  This  case  may  be  assimilated  to  that  of  an 
action  against  a  person  for  imputing  negligence  and  want 
of  skill,  or  mal-practice,  to  a  surgeon,  an  attorney,  or  any 
other  person  exercising  a  profession,  trade,  or  business,  by 
vrhich  he  gains  his  living,  and  which  might  unquestiona- 
bly be  maintained.  The  principal  allegations  contained  in 
the  declaration,  were,  in  point  of  fact,  substantiated,  the 
iPRords  as  laid  having  been  proved  to  have  been  spoken  by 
the  defendant.    The  rule  for  a  new  trial  must  be  made- 
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16S5^  abflolttte,  unless-  the  defendanti  within  a  week,  consent  to 
allow  a  verdict  to  be  altered  for  the  plaintiff  f<Mr  forty 
shillings  damages. 

The  rest  of  the  Court  concurring — 

Rule  absolute  (a). 


(a)  See  ante,  p.  152,  where  the     the  couDto  of  the  dechuntioo*  the 
Court  refused  to  strike  out  some  of     application  being  made  too  late. 


Majf^Att  Collier,  Cleric,  v.  Jacob. 

An  agreement     jfjHIS  was  an  actiou  ou  the  case,  on  the  statute  S  &  3 
to  uke  uthes  of  Edfv.  6,  c.  13,  and  brought  against  the  defendant,  for  im- 
Ih^  out  T     properly  setting  out  tithes  of  wheats 
each  shock  of         At  the  trial,  before  Mr*  Ju8ti<»  OoBelee,  at  tfte  last 

ten,  progres- 

siveiy,  viz,  the    Assizes  at  Bury  St.  EdmondSf  it  appeared  that  the  de- 
Sntthockl'tbe^  fcudant  had  set-  up  the  wheat  in  shocks  of  ten  sheaves 

I^nd.^'tht*  ®^^»  *"^  **^*  ^^^  ®^®**'  ^^  ^^  ^*  ^^^^  ^^^  afterwards 
third  of  the  taken  out  and  thrown  aside,  fbr  the  plaindflTs  titjie,  in 
on:~Heid  good,  the  following  manner,  rts.  the  first  sheaf,  in  the  first  shock; 
the  second,  in  the  second;  the  third,  in  the  third;  the 
fourth,  in  the  fourth;  and  so  on,  progressively.  No  ex- 
press agreement,  on  the  part  of  the  plaintiff^  as  to  this 
mode  of  setting  out  the  tithes,  was  proved ;  but  the  de- 
fendant called  witnesses,  who  swore  that  the  plaintiff  had, 
at  a  vestry  meeting,  agreed  to  take  them  for  the  year 
18S4,  according  to  the  above  mode.  The  learnt  Judge 
was  of  opinion,  that  diis  mode  of  tithing  was  illegal,  aYid 
could  not  be  supported ;  but  told  the  Jury,  that  if  they 
believed  the  agreement,  set  up  by^  the  defendant,  and 
proved  by  his  witnesses  to  have  been  entered  Into,  and  that 
he  had,  in  consequence,  set  up  the  com  in  shocks,  (which 
he  need  not  othelrwise  have  done),  in  the  manner  preserib* 
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ed  or  agreed  on  at  the  veBtry»  to  find  a  verdict  for  hinu       ^}^^_ 
The  Jury^  giving  credit  to  the  defendant's  witnesses,  were 
of  opinion,  that  the  plaintiff  had  agreed  to  recrive  his  tithe 
in  the  mode  as  set  out  by  the  defendant;  and acoordingly 
returned  a  verdict  for  the  latter. 

Mr.  Serjeant  Bos($nqueit  on  a  former  day  in  this-  Ternift 
obtained  a  rule  ittM,  on  payment  of  costs,  that  this*  ver- 
dict might  be  set  aside,  and  a  new  trial. granted,  onthe 
ground  that  it  was  against  evidence,  no  agreement  by  the 
plaintiff  to  take  die  tithe  in  the  maim^  set  out  handg 
been  proved,  but  merely  his  consmt  to  do  so  at  a.  vestry, 
meeting.  He  submitted  that,  even  if  there  had  been  suck 
an  agreement  the  mode  of  setting  out  the  tithe  was  illegal, 
and  contrary  to  establbhed  custom.  That  the  mode,  pre- 
scribed by  the  common  law  is,  to  separate  the  tithe  from  the 
vest  of  the  wheat,  whilst  lying  on  the  ground  in  sheaves,  and 
not  after  it  has  been  set  up  in  shocks.  That  if  the  mode 
adopted  by  the  defendant  should  avail,  it  would  be  qpening 
a  door  to  the  grossest  fraud  upon-the  parson,  as  he  had  no 
right  to  select  any  sheaf  out  of  each  sbock,  but  was  to 
take  a  particular  sheaf  set  out  by-  the  defendant,  widumt 
having  any  opportunity  of  comparing  it  with  others  in 
the  same  shock ;  and  the  latter  might  have  directed  one 
sheaf,  of  a  smaller  size  than  the  other  nine,  toibe.placed 
in  each  shock,  so  that  such  sheaf  should  be  thrown  out  for 
the  tithe. 

Mr.  Serjeant  Freere  now  shewed  cause,  and  insisted, 
that  the  verdict,  so  far  from  being  against  evidence,  was 
altogether  consistent  with  it;  and  although  the- mode  of 
tithing  might  in  itself  be  illegal,  and  contrary  to  custom, 
yet  the  plaintiff  having  consented  to  take  his  tithes  as  set 
out  by  the  defendant,  he  was  concluded  by  his  agreement. 
It  is  quite  clear,  that  if  the  phuntiff  had  agreed  to  take 
every  tenth  shock;  it  would  not  have  been  illegal :  and  the 
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agreement  applied  to  the  tithes  for  one  year  only ;  and 
as  the  defendant  was  not  bound  to  set  up  the  sheaves  in 
shocks,  there  can  be  no  ground  to  disturb  the  verdict 
found  for  him  at  the  trial. 

Lord  Chief  Justice  Best. — This  appears  to  me  to  be  a 
most  extraordifiary  'tnode  of  tithing.  The  common  law 
mode  of  tithing  wheat  is  in  the  sheaf;  and  if  a  farmer 
adopt  any  mode  of  tithing,  which  excludes  or  abridges  the 
due  means  of  the  parson's  comparing  the  tenth  sheaf 
with  the  other  nine,  it  is  bad.  So,  there  must  be,  at 
the  time  of  tithing,  a  due  separation  of  the  tenth  sheaf 
from  the  rest.  And  although  the  agreement  in  question 
appears  to  be  absurd,  and  most  prejudicial  to  the  plaintafiTs 
interest,  as  he  could  not  ascertain  the  size  of  the  riieaves, 
or  have  an  opportunity  of  selecting  them  after  they  had 
been  set  up  in  shocks,  yet,  as  he  adduced'  no 'evidence  to 
contradict  or  impeach  such  an  agreement,  and  the  Jury 
believed  the  defendant's  witnesses,  who  stated,  that  the 
plaintiff  had  consented  or  agreed  that  the  tithe  should  be 
so  set  out,  it  would  be  too  much  to  disturb  their  verdict. 
But  I  cannot  appriove  of  such  a  bargain,  which  could  be 
of  no  advantage  to  the  plaintiff,  as  certain  sheaves  were  to 
be  thrown  out  for  tithe  after  they  had  been  set  up  in 
shocks ;  whilst,  on  the  other  hand,  the  defendant  might 
have  ascertained  the  size  of  each  of  the  sheaves  before  they 
were  set  up,  and  ordered  them  to  be  so  arranged  that  the 
smallest  should  be  thrown  out;  and  if  so,  the  plaintiff 
could  not  compare  them,  as  he  might  have  done  before 
they  were  set  up..  Besides,  this  mode  of  tithing  was  most 
likely  to  lead  to  a  fraud  on  him ;  and  although  the  Jury 
have  given  credit  to  the  defendant's  witnesses,  it  must  be 
considered  that  they  were  tithe  payers.  And  although  I 
am  of  opinion  that  an  agreement  of  this  description  cannot 
be  supported  at  law,  yet,  as  it  was  properly '  left  to  the 
Jury  to  say,  whether  they  believed  that  the  plaintiff  had 
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entered  into  such  an  agreement,  and  they  having  found 
in  the  affirmatiTe,  and  as  the  agreement  was  only  to  remain 
in  force  for  one  year,  this  rule  must  be  discharged. 

Mr.  Justice  Burrouqh  (a). — ^The  legal  mode  of  tithing 
wheat  is  by  the  sheaf.  But  it  is  common,  in  the  west  of  Eng- 
lands  to  tithe  it  by  the  shock,  that  being,  from  the  uncer* 
tainty  of  weather  and  other  causes,  more  convenient  for  both 
the  tithe  owner  and  the  farmer.  Here,  however,  adifficuky 
is  created  as  to  the  sheaves  to  be  thrown  out  from  each 
shock :  but,  as  the  question  was,  whether  or  not  the  plain- 
tiff had  himself  agreed,  that  the  tithes-  should  be  taken  in 
the  mode  as  set  out  by  the  defendant;  and  as  that  was  left 
to  the  Jury,  and  they  found  in  the  affirmative,  I  thbk 
their  verdict  ought  not  to  be  disturbed. 

Mr.  Justice  Gaselee. — There  was  not  the  slightest  im- 
putation of  fraud  by  the  defendant ;  and  the  jury  gave  cre- 
dence to  the  testimony  of  his  witnesses,  who  proved  that  the 
plaintiff  assented  to  the  manner  in  which  the  tithe  was  to  be 
set  out  and  taken  by  him.  This  rule,  therefore,  must  be 

Dispharged. 
(a)  Mr.  Justice  Park  was  absent  at  Chambers. 
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CoLLEDOE  r.  Horn. 


Monda^^ 
May  \6th. 

This  was  an  action  of  (Msumpsii^  and  brought  by  the  ^^^IJJJ^^ 
plaintiff  to  recover  from  the  defendant  the  sum  of  100/.,  and  delivered, 

the  defendant 
pleaded  the  sta- 
tute of  Ibnitadons,  in  answer  to  which  a  letter  was  produced,  addressed  by  the  defendant  to  the 
phuntHTs  attorney,  as  follows : — "  I  this  day  received  yoar's  respecting  T,  C's  (the  plaintiff's)  de- 
mand :  it  li  not  a  Just  one.    I  am  ready  to  settle  the  account,  whenever  7*.  C,  (the  plaintiff)  thinks 
proper  to  meet  me  on  the  business.     I  am  not  in  his  debt  90i,  nor  any. thing  like  it.     Shall  be 
liappy  to  settle  the  difference,    by  his  meeting  me  in  London,  or  at  my  house.     I  shall  write  Mr. 
C  (the  plain^)  on  the  subject"— Held,  suffldent  to  take  the  case  out  of  the  statute :  and  that 
the  Judge  was  warranted  in  telling  the  Jury,  that,  after  the  letter,  the  statute  was  out  of  the  questiom 
Quare,  Whether  an  admission  by  the  plaintiff's  counsel,  in  his  address  to  the  Jury  on  a  for- 
oier  trial,  that  part  of  his  client's  demand  had  been  satisfied,  be  receivable  in  evidence,  if  his  client 
vrere  in  Court  and  heard  it,  and  made  no  objection  at  the  time  ? 
VOL.  X.  F  F 
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1^5^  alleged  to  be  due  from  the  latter  to,  the  foTmets  for  caUle 
soldi  and  monies  adyanced  to  him.  The  declaration  con- 
tained  counts  for  goods  sold  and  delivered,  and  the  usual 
money  counts.  The  defendant  pleaded  the  statute  of  li- 
mitations. 

At  the  trial,  before  Lord  Chief  Baron  Ric'hardSf  at  the 
last  Assises  at  Hertford,  the  plamtiff  proved  that  he  had 
sold  a  quantity  of  cattle  to  the  defendant,  in  Kent,  as  weK 
as  beasts  at  Barnet  Fair,  which  had  been  delivered  to 
him ;  imd  in  order  to  take  the  case  out  of  the  statute,  a  let- 
ter, add]5essed  by  the  defendant  to  the  plaintiff's  attorney, 
in  answer  to  one  from  him,  requiring  payment  of  91/*  12s*  Sdi^ 
was  given  in  evidence,  and  was  as  follows : — 

"  January  lOth,  1820. 
"  Sir, — I  this  day  received  your's,  being  at  Margate,  re- 
specting Mr.  Thomas  CoUedge's  demand:  it  is  not  a  just 
one.  I  am  ready  to  settle  the  account  whenever  Mr.  71 C 
thinks  proper  to  meet  me  on  the  business.  I  am  not  in  his 
debt  90/.,  nor  any  thing  like  it.  Shall  be  happy  to  settle 
the  difference,  by  his  faieeting  me  in  London,  or  at  my 
house.  I  shall  write  Mr.  CoUedge  on  the  subject.  Your's, 
&c.  George  HomJ" 

The  defendant,  as  to  part  of  the  plaintiff's  demand, 
called  a  witness  to  prove  an  admission  made  by  the  plain- 
tiff's counsel,  in  his  opening  address  to  the  Jury,  at  a  for- 
mer trial,  at  Northampton,  in  the  presence  of  the  plaintiff, 
who  was  then  in  Court;  viz.  that  the  sum  of  55/.,  charged 
in  the  particulars  of  the  plaintiff's  demand,  as  money  ad- 
vanced, had  been  repaid  to  him;  but  the  Lord  Chief 
Saron  rejected  the  testimony  of  the  witness  on  this  point, 
and,  in  summing  up  to  the  Jury,  told  them,  that  after  die 
letter  produced  by  the  plaintiff,  the  statute  of  limitations 
was  entirely  out  of  the  question;  and  the  Jury  accordingly 
found  a  verdict  for  the  plaintiff  for  911.  lis.  8d.,  the 
amount  claimed  by  him  in  his  particulars,  oonristing  of 
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two  sums,  the  one  of  36/.  ]2s.8d,,  for  the  cattle  aold  in       J825^ 
Kent,  and  the  other  55/.  for  money  lent;  and  whichi  it  was 
contended,  had  been  repaid  to  the  plaintiflP,  according  to 
his  counsers  statement  on  the  former  trial. 

Mr.  Serjeant  Wilder  oq  a  former  day  in  this.  Term«  ob- 
tained a  rule  nisi^  that  tl^is  verdict  might  be  set  aside,  and. 
a  nonsuit  entered,  or  a  new  trial  granted,  on  the  grounds, 
JirH^  that  it  should  have  been  left  to  the  Jury  to  say,  whe- 
ther the  defendant*s  letter  to  the  plaintiff's  attorney,  ap- 
plied to  the  demand  for  which  the  present  action  was 
brought,  or  whether  it  amounted  to  an  acknowledgment 
of  an  existing  debt;  as,  for  any  thing  ^that  i^peared  to  the 
contrary,  it  ipight  have  referred  to  the  demand  in  (jhe  for- 
mer cause,  which  was  tried  at  Northampton,  where  the 
plaintiff  was  nonsuited  for  not  giving  material  evidence  in 
that  county,  pursuant  to  his  undertal^ing :  iaad  secondly, 
that  evidence  of  the  admission  made  by  the  plaintiff's  <;oun-T 
sel  on  that  trial,  as  to  part  of  the  plaintiff's  demand  hav- 
ing been  repaid  him,  was  admissible  on  the.  trial  pf  this 
cause,  and  was  onproperly  rejected. 

On  the  Lord  Chief  Baron's  report  of  the  trial  being  read 
by  Mr.  Justice  Gaseleei  it  did  po^  appear  that  the  plaintiff 
was  in  Court,  or  heard  the  alleged  admission  made  by  his 
counsel  at  the  former  trial,  as  his  Lordship  merely  stated, 
that,  in  order  to  prove  such  ad^u^sion,  a  witness  jfs^  ciaU^d* 
and  asked,  "  what  was  said  by  tjie  counsel  for  the  plain- 
tiff?" which  was  objected  toby  die  defendant's  counsel; 
and  his  Lordship  would  not  allow  the  witness  to  WSWQ?. 
it,  as  he  considered  the  objection  to  be  well  founded* 

Mr.  Serjeant  Taddy  now  shewed  cause,  and  submitted, 
aa  to  the  latter  objection^  thai  a  mere  statement  made  by 
counsel,  in  his  address  to  a  Jury,  gould  not  be  evidence 
against  his  client,  in  the  same  manner  as  admissions  for* 
mally  made,  and  noted  by  th^  Judge  a^  paft  of  the  case, 
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1825-  are  allowed  to  be;  nor  could  admissionsi  so  made  by  coun- 
CoLLBDGE  sel,  be  received,  under  any  circumstances,  they  being  mere 
HoRir.  suggestions,  and  analogous  to  allegations  in  bills  in  Chcm- 
cerfff  which  are  not  receivable  in  evidence,  of  any  facts 
therein  stated,  against  the  party  filing  them,  as  they  con- 
tain no  positive  admission,  but  merely  the  suggestions  of 
counsel  (a). 

Mr.  Serjeant  Vaughan  and  Mr.  Serjeant  Wilde^  in  sup- 
port of  the  rule,  insisted,  that  an  admission  by  a  plaintiff's 
counsel,  that  a  particular  demand,  sought  to  be  recovered 
by  the  former,  had  been  satisfied,  might  be  given  in  evi- 
dence, as  the  counsel  must  be  considered  as  the  agent  of 
his  client^  and  it  is  quite  clear,  that  declarations  made  by 
an  agent  are  receivable  in  evidence  as  against  his  principal. 
The  direction  of  the  Lord  Chief  Baron  to  the  Jury,  that, 
after  the  letter  of  the  defendant,  the  statute  of  limitations 
was  out  of  the  question,  was  improper;  for,  even  if  equivo- 
cal»  it  should  have  been  left  to  them  to  determine,  whether 
or  not  it  contained  an  acknowledgment  of  an  existing  debt; 
whereas,  here,  it  did  not  appear  to  be  applicable  to  the  de- 
mand which  was  the  ground  of  the  action,  but  rather 
seemed  to  apply  to  a  prior  demand,  which  had  already 
been,  made  the  subject  of  a  former  action,  in  which  the 
plaintiff  was  nonsuited;  and  which  reduced  it  to  a  simple 
matter  of  fact^  which  it  was  certainly  within  the  province 
of  the  Jury  to  determine ;  and  they  should  have  decided 
whether  or  not,  upon  the  &ce  of  the  letter,  it  appeared 
that  the  defendant  had  made  any  admission  of  the  debt' 
now  sought  to  be  recovered.     In  Frost  v.  Betigough{b\ 
the  defendant  pleaded  the  statute  of  limitations  to  an  ac- 
tion on  a  promissory  note,  and  the  plaintiff  gave  in  evi- 
dence a  letter  written  to  him  by  the  defendant,  which 
stated,  that  '^  business  called  him  to  Liverpool^  but  that 

t  :     .     . 

(a)  See  Peake  on  Eyidence,   54. 

{h)  8  B.  Moore,  ISQf ;  S.  C.  1  Bing.  2^. 
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should  he  be  fortunate  in  his  adyentuies,  the  plaintiffs      .j^. 
might  depend  on  seeing  him  in  Bristol;  otherwise,  that  he 
must  arrimge  matters  with  him  as  circumstances  would 
permit;"  and  Lord  Chief  Justice  Dallas,  considering  the^ 
terms  of  the  letter  ambiguous,  left  it  to  the  Jury  to  say, 
whether  or  not  it  referred  to.  the  note;  and  they  having 
foiind  in  the  affirmative,  the  Court  held  that  their  verdict 
was  conclusive.'    Here,  however,  the  defendant  made  no. 
admission  of  a  debt  due  from  him  to  the  plaintiff;  but,,  on. 
the  contrary,  stating  that  hia  demand  was  not  a  just  one,, 
merely  said  that  he  was  re^dy  to  settle  the  account  in  dif- 
ference between  them;  and  that,  surely,  cannot. amount  to 
an  admission  or  acknowledgment  of  an  existing  debt,  so  as 
to  take  the  case  out  of  the  statute.     In  Rowcrqft  v.  Lo- 
mas{a),  in  assumpsit  for  money  due  on  an  accountable  re- 
ceipt, the  defendant  having  pleaded  the  statute  of  limita- 
tions, the  plaintiff,  in  order  to  take  the  case  out  of  the  sta- 
tute, called  a  witness,  who  proved  that  hb  called  on  the 
defendant,  and,  shewing  him  the  receipt,  asked  him  if  he 
knew  any  thing  of  it ;  to  which  the  defendant  answered, 
that  he  kn^w  all  about  it ;  and  that,  on  the  witness's  asking 
him  for  the  amount,  he  replied,  that  it  was  not  worth  a 
penny,  and  he  should  never  pay  it;  that  it  was  his  signa- 
ture, but  that  he  never  had  and  never  would  pay  it,  **  and 
besides,'*  he  added,  'Mt  is  out  of  date,  and  no  law  shall 
make  me  pay  it;" — ^it  was  held,  that  this  evidence  was  in- 
sufficient to  charge  the  defendant  with  it,  there  being  no 
acknowledgment,  but,  on  the  contrary,  a  denial  that  the 
debt  ever  existed.     So,  in  HeUings  v.  SAauf(fi),  in  an  ac- 
tion of  assumpsit,  by  an  attorney,  to  recover  his  charges 
relative  to  the  grant  of  an  annuity,  evidence  of  the  defend- 
ant's having,  said,  that  ''he  thought  it  had  been  settled 
when  the  annuity  was  granted ;  but  that  he  had  been  in  so 
much  trouble  since,  that  he  could  not  recollect  any  thing 

(«)  4  Mau.  &  Sclw.  4674  (*)  1 B.  Moore,  340, 
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iflgg",  about  itj"  was  held  not  to  be  a  sufficient  acknowledgment 
of  the  debt,  to  take  it  out  of  the  statute ;  and  that  it  was 
not  to  be  left  to  the  Jury  as  evidence  of  the  admission  of 
such  debt,  although  the  plaintiiF  proved  that  fais  bill  was 
not  paid  at  the  time  of  granting  the  annuity;  and  Mr.  Jus* 
tice  DaUas  there  said  (a),  -  ^'  if  there  be  an  acknow- 
ledgment of  a  debt,  the  statute  does  not  apply;  but  it  is 
necessary  that  such  acknowledgment  should  be  deanr  and 
specific/'  The  case  of  Beale  v.  Vtmif  (6),  is  decisive  to 
shew  that  there  must  be  precise  evidence  of  an  acknow- 
ledgment of  an  existing  demand,  to  take  the  case  out  of 
the  statute. 

Lord  Chief  Justice  Best. — Two  questions  hai^  been 
raised  in  this  oasif :  Jlrst,  whether  the  letter  written  by  the 
defendant  amount  to  a  sufficient  acknowledgment  of  an  ex- 
isting debt,  to  take  the  case  out  of  the  statute  of  limitations. 
On  that  pcunt  we  enteitain  no  doubt  whatever.  It  is  not  ne- 
cessary to  decide  whether  or  not  it  ought  to  have  been  for- 
mally left  to  the  Jury.  The  tenor  of  the  letter  was  left 
to  them ;  and  whether  the  statute  applies  to  the  transac- 
tion on  which  the  letter  is  founded,  or  not,  is  a  question 
for  the  Jury ;  but  what  the  legal  effect  of  such  a  document 
maybe,  is  for  the  Judge  to  determine;  and  if  I  wei^  taput 
a  construction  on  the  letter  now  before,  me,  I  should  come 
to  the  same  conclusion  as  my  Lord  Chief  Baron  did;  as 
there  appears  on  the  face  of  it  to  be  a  clear  admission 
of  an  existing  cause  of  action  to  the  plaintiff  within 
six  years,  which  is  sufficient  to  take  the  case  out  of  the 
iltatute.  If  it  had  been  merely  left  to  the  Jury  to  say, 
whether  the  letter  took  the  case  out  of  the  statute,  and 
they  had  found  that  it  did  not,  and  given  a  verdict  for 
the  defendant,  we  should  have  directed  a  new  trial;  as 
ij^e  is.  a  clear  admissicm  contained  in  the  letter,  that  some- 

(a)  1  B.  Moore,  345.         (h)  4  Barn.  &  Aid.  668. 
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Ibing  wad  due  froih  the  defendant  to  the  plaintiff  at  the  ^  1825. 
time  it  was  written,  as  he  stated  that  he  was  ready  to  set- 
tle the  account  or  difference.  That  of  itself  imports  that 
something  was  due  jRrom  him  to  the  plaintiff;  and  the 
amount  was  a  question  to'  he  ascertained  by  the^  Jury. 
With  respect  to  the  second  question,  as  to  the  rejection 
of  evidence  of  the  admission  made  by  the  plaintiff's  coun- 
sel at  the  fbrm^r 'trial,  it  etelbraces  a  point  of  great  difficul- 
ty and'  delicacy';  and  I  abstain  from  giving  any  opinion 
until  aH  the  facts  are  fuHy  before  us.  It  does  not  appear 
from  the  notes  of  my  Lord  'Chief  Baron,  whether  or  not 
the  plaintiff  was  in  Court  at  the  time  the  admission  by  his 
counsel  was  made,  or  whether  he  heard  it  or  not,  or  whe- 
ther the  counsel  was  authorized  in  making  such  a  state- 
ment, or  whether  any  objection  was  raised  to  it  at  the 
time.  I  am  therefore  of  opinion,  that  there  must  be  a 
new  trial,  in  order  that  we  may  be  put  in  fiill  possession 
of  those  fects,  which  appear  to  me  to  be  absolutely  neces- 
sary, before  we  come  to  any  conclusion  on  this  point. 

Mr.  Justice  Park. — Whether  the  meaning  of  the  de- 
fendant's letter  had  been  left  to  the  Jury  or  not,  or  whe- 
ther in  terms  it  applied  to  the  transaction  in  question  or 
not,  appears  to  me  to  be  immaterialt  as  it  is  nuimiest  oiv 
the  face  of  it  that  the  defendant  admitted  that  something 
was  due  bean  him  to  the  plaintifi;  It  is  therefore  absurd 
to  say,  that  it  does  not  import  an  acknowledgment  of  mi 
actually  existing  debt.  With  respect  to  the  other  ques-* 
tion,  as  the  fects  stated  to  us  are  imperfect,  it  is  quite 
clear  there  must  be  a  new  trial;  and  more  partieuhirly  so, 
as  it  raises  a  question  of  the  greatest  importance  to  gentler- 
men  at  the  bar,  with  regard  to  the  degree  of  cautipn  Aey  are 
bound  to  exercise  in  stating  their  client's  case  to  the  Jury. 

Mr.  Justice  Burrough. — I  have  no  doubt  whatever  as 
to  the  construction  to  be  put  on  the  terms  of  the  defend- 
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ant's  letter.  It  was  for  the  Judge  to  determine  its  legal 
effect^  as  to  whether  it  amounted  to  an  admission  of  a 
debt ;  and  for  the  Jury  to  say,  whether  it  applied  to  the  de- 
mand for  which  the  action  was  brought.  But  with  respect 
to  the  question,  whether  a  party  be  bound  by  the  statement 
or  declarations  made  by  his  counsel,  I  wish  to  know, 
whether  the  admission,  relied  on  by  the  defendant,  was 
heard  by  the  plaintiff  at  the  time.  If  he  were  in  Ccmrt, 
and  heard  it,  and  assented  to  it,  his  silence  would  amount 
to  an  adoption;  and  although  an  admission  by  counsel 
cannot  be  considered  as  evidence  jmt^^,  yet  a  subsequent 
acquiescence  by  the  client  renders  it  so« 

Mr.  Justice  Gaselee. — I  feel  no  difficulty  whatever,  as 
to  the  objection  raised,  with  respect  to  the  statute  of  limi- 
tations; and  although  the  Lord  Chief  Baron  felt  the  effect 
of  the  defendant's  letter,  and  entertained  no  doubt  upon 
it,  as  it  appeared  to  him  to  contain  a  dear  adrntssicm  of  an 
ezisting  cause  of  action  at  the  time  it  was  written,  and  it 
was  competent  to  the  Jury  to  come  to  a  different  conclu- 
sion if  they  thought  that  it  did  not  jrelate  to  the  demand 
for  which  the  action  was  brought:  and  I  fully  agree  with 
the  Court,  that,  as  to  the  second  question,  the  facts  are  too 
im|>erfectly  stated  to  enable  us  to  come  to  a  dedsion. 

The  Lord  Chief  Justice  then  said,  that  it  appeared  to 
him,  that  justice  would  be  done  between  the  parties,  if  the 
plaintiff  would  agree  to  take  S6l.  ISt.  &!.  in  full  of  his  de- 
mand, being  the  amount  of  the  cattle  sold  to  the  defend- 
ant in  Kent:  and  that  if  he  would  consent  to  have  the  ver- 
dict reduced  to  that  sum,  the  rule  for  a  new  trial  should 
be  discharged ; — if  not,  to  be  made 

Absolute. 
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LlVETT  V.  WiLSOK.  M^^uSh 

J.  HIS  was  an  action  of  trespaMi  for  breakiiig  and  enter*  u  tn^put,  for 
ing  the  plaintifrs  close,  called  '<  The  YardT  situate  in  the  ^l^^^S^ 
parish  of  i».  Andrew  the  Great,  in  ths  town  of  Cambridge.  ^^^^' 
The  defendant  pleaded  several  pleas  of  justification,  one  pleaded  a  right 
of  which,  (the  mnth),  was  as  follows  :—*'  That  before  and  at  ^^Id  to^? 


the  said  several  times,  when,  &c.,  he,  the  defendant,  was  |[D^^^^^  claim- 
seised,  in  his  demesne  as  of  fee,  of  and  in  a  certain  messu-  ed^bntwhidi 

deed  he  ater- 

age  and  yard,  in  the  parish  aforesaid;  and  that  long  before  ndtobeioit; 
any  of  the  said  several  times,  when,  ^c,  to  wit,  on  the  Ist  ^.^^^^^ 
January,  1764,  at  the  parish  aforesaid,  by  a  certain  deed  ^  Jg^'it  ^' 
then  and  there  made  between  one  John  Waterfield,  the  peered,  that  the 
then  owner  of  the  said  close  of  the  plaintifi*,  called  '  The  SSqaenUy  di^ 
Yard,*  and  who  was  then  seised  thereof  in  his  demesne  j^'^^ 
as  of  fee,  and  Thomas  Blanks,  and  Marti,  his  wife,  who  Jory,  diatif 

1  ^»  »  they  thought 

were  then  seiited  in  their  demesne  as  of  fee,  in  right  of  the  that  the  defend- 
said  Mary,  of  and  i|i  the  said  messuage  and  yard;  now  ^^ly  e^oy- 
of  the  defendant,  and  whose  estates  therein  he  thede-  ed  the  right  of 

'  way  finr  more 

fendant  now  hath,  but  which  said  last  mentioned  deed  thanii«ffii<y 
hath  since  been  lost  or  destroyed  by  accident,  and  there-  be^ranptiTe 
fore  cannot  be  produced  to  the  Court  here,  the  date  ^^J!^  rf.* 
whereof  is  for  that  reason  wholly  unknown  to  the  de-  snnt;  that,  if 

they  thought 

fendant;  the  said  John  Waterfield,  so  being  owner  of  the  there  had  heen 
said  close,  in  which,  &c.  did  grant  to  the  said  Thomas  ^^?^d 
Blanks,  and  Mary,  his  wife,  in  right  of  the  said  Mary,  so  ^'^f'S^i^' 
then  being  owner  of  the  said  messuage  and  yard,  now  of  thought  there 

had  heen  none, 

the  defendant,  and  to  the  heirs  and  assigns  of  the  said  then  ibr  the 
Mary,  as  aforesaid,  a  certain  way  from  a  public  highway  Hddf SaTi och 
or.street  called  the  Petty  Cury,  into,  through,  over  and  JJ'jctJonwat 
along,  the  said  close  of  the  plaintiflf,  called  '  The  Yard,* 
in  which,  &c.,  unto  and  into  the  said  messuage  and 
yard  of  the  defendant,  and  so  back  again  from  the  said 
last  mentioned  close,  into,  through,  over,  and  along,  the 
Baid  close,  in  which,  &c.,  called  '  The  Yard,'  unto  and  into 
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18g5.  ^  the  said  public  king's  highway,  called  the  Petty  Cury,  to 
go,  return,  pass,  and  repass,  on  foot,  io  and  along  the  said 
last  mentioned  way,  at  all  seasonable  hours  in  the  day <> 
time;  by  virtue  of  which  said  grants  the  defendant  before, 
and  at  die  said  sereral*  times  when,  &e«,  was,  and  still  is, 
entitled  to  subh  way.'* 

To  which  the  plaintiff  veplied:--*'^That  the  said  Jokm 
WcUerfield,  so  being  owner  of  the  said  6)b«e  caHed  '  The- 
Yarcl,' in  which,  &e.,  did  not  grant  to  the  said  Thomas 
Bkmbf  and  Mary^  his.  wife^  in  rif^t  of  the  said  Mary, 
being  the  owners  of  the  said  messusfge  and  yavd,  now  of 
the  defendant,  and  fo  die  heirs  and  assigns  of  the  said 
Mary  as  aforesaid,  a  certain  way  to  pass  on  foot  from  the 
said  public  highway,  or  street,  called  the  Petty  Cury^  to  go, 
return,  pass,  and  repass,  into,  through;  over,  and  along 
the  said  close,  called  '  The  Yqrd!  in  which,  &C.  *'  Where- 
upon isaue  was  joined. 

At  the  trial,  before  Mr.  Justice  Gaselee^  at  the  last  As- 
siaes  for  the  county  of  Cambridge^  it  was  admitted  that 
t/iaAit  WaierfieUyraB  the  owner  of  the  plaintiff's  yard,  md 
was  seised  thereof  in  fee;  and  that  the  premises  respec* 
tively  occupied  by  the  plaintiff  and  defendant,  which  ad- 
joined each  other,  were  originally  in  the  possession  of  one 
Join  Rogers,  who,  in  17S4,  let  that  part  in  the  occupation 
of  the  defendant,  to  the  persons  under  whom  the  latter 
now  claimed ;  but'  the  right  of  way  as  set  up  by  him,  did  not 
appear  to  have  been  reserved  by  any  grant  or  conveyance; 
nor  was  there  any  direct  evidence  of  a  sdsin  in  Blanks  and 
his  wife.  As  to  the  uninterrupted  use  or  enjoyment  of  the 
way  by  the  defendant,  ^the  evidence  was  conflicting;  but  it 
appeared  that  this  supposed  right  had  been  constantly 
contested,  and  that  the  defevdaiit,  on  his  taking,  a  short 
time  previously  to  the  commencement  of  the  action,  some 
premises  adjoining,  the  entrance  to  which  was  through 
the  yard  in  question,  observed  that  his  *^  right  of  way  firom 
the  street  to  the  y»d  could  then  no  longer  be  resisted.** 
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The  learned  Judge,  in  dumming  up  to  the  Jury,  said, 
that  the  principal  question  for  their  consideration  was, 
whether  or  not  the  defendant  had  a' right  of  way  o?er  the 
yard  in  question,  or  whether  or  not  there  bad  been  a  graat 
by  deed,  as  set  out  by  him  in  his  plea;  that  if  diey  sbould 
be  of  opinion  that  the  defendant  had  exercised  an  uninter- 
mpted  right  of  way  for  more  than  Hoeniy  years,  it  would 
be  preisumptive  evidence  of  the  existence  of  a  deed;  and 
that  even  if  such  deed  bad  been  lost,  the  defendant  would 
be  entitled  to  their  verdict ;  tluit  it  wtts  for  them  to  consider 
and  determine  whether  or  not  sueh  a  deed  had  ever  ex*  * 
isted,  or  whether,  from  long  enjoyment,  its  existence  migbt 
or  might  not  be  presumed;  but  that,  if  they  should  be 
of  opinion  that  there  had  been  no  grant  by  (deed,  they 
would  find  for  the  plaintiff. 

The  Jury  said,  that  they  eould  not  find  that  there  ex- 
isted any  deed:  upon'  which  the  learned  Judge  again  told 
them,  that  it  was  not  necessary  that  they  should  find  the 
then  existence  of  a  deed,  as  the  defendant  had  stated  it  to 
have  been  lost;  but  that  the  question  for  them  to  deters 
mine  was,  whether  or  not,  under  all  the  circumstances, 
they  could  bring  themselves  to  believe  that  a  grant  by  deed 
had  ever  existed.  They  then  found  that  there  had  been 
no  grant  of  the  way  by  deed,  and  accordingly  gave  a  ver- 
dict for  the  plaintiff. 

*  Mr.  Serjeant  TWdjjr,  on  a  former  day  in  this  Term,  ob* 
tained  a  rule  nin  that  this  verdict  might  be  set  aside,  and 
a  new  trial  granted,  on  the  ground  of  .misdirection  by  the 
learned  Judge  to  the  Jury.  He  'Submitted,  that  ft  ought 
to  hAve  beeh  left  to  them,  that,  if  they  should  be  of  opin- 
ion that  the  owners  of  the  property,  before  the  thne  of 
the  conveyance,  and  the  defondant  since,  had  had  an  uih» 
interrupted  use  of  the  way  in  question  for  more  than  twen- 
ty jears,  they  might,  presume  a  deed;. and  although  in 
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J895.^  Doe  d.  Fenwick  v.  Reed  {a),  where  the  defendant's  ances- 
^tor  came  into  possession  of  certain  lands  in  1752,  as  a  cre- 
ditor under  a  judgment  obtained  against  the  then  owner  of 
the  land ;  and  the  defendant's  family  had  continued  in  pos- 
session ever  since: — it  was  held,  that  the  original  posses- 
sion haying  not  been  taken  under  any  conveyanoey  the 
length  of  possession  was  ovly  primd  facie  evidence  from 
which  a  Jury  might  infer  a  subsequent  conveyance  by  the 
-original  owner,  or  some  of  his  descendants,  but  that  it 
might  be  rebutted;  and  that  the  Jury  must  not  presume 
such  conveyance  from  length  of  possession,  unless  they 
were  satisfied  that  it  had  actuary  been  executed;  yet,  in 
that  case,  the  commencement  of  the  defendant's  title  ap- 
peared ;  and  as  that  would  have  been  insufiicient,  unless 
confirmed  by  a  subsequent  assurance^  the  Jury  were  right- 
ly directed  to  consider,  whether  or  not  they  beUeved  that 
such  conveyance  or  assurance  had  actually  been  made ;  and 
Mr.  Justice  Holroyd  there  said  (&),  *^  in  cases  of  rights  of 
way,  &c.,  the  original  enjoyment  cannot  be  accounted  for, 
unless  a  grant  have  been  made;  and  therefore  it  is,  that» 
from  long  enjoyment,  such  grants  are  presumed/' 

Mr.  Serjeant  Wilde,  being  now  about  to  shew  cause, 
the  Court  called  on — 

Mr.  Serjeant  Taddy  to  support  his  rule.  He  submit- 
ted, that,  under  the  circumstances  of  this  case,  the  ques- 
tion should  have  been  left  to  the  Jury  as  in  CampbeU  v. 
Wilson  {c)t  fftff.  tha<^  if  they  were  satisfied,  from  the  whole 
of  the  evidence,  that  the  defendant's  enjoyment  had  been 
only  by  leave  or  favour,  or  otherwise  than  as  under  a  claim 
or  assertion  of  right,  it  woiild  repel  the  presumption  of  a 
grant;  but,  that  they  might  presume  a  grant  of  a  right  of 

(«)  6  Bam.  &  Aid.  ^.  {h)  Id.  237.  (c)  3  East,  297. 
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way  from  an  adverse  user  of  it  for  above  twenty  years,  though  .J^-^, 
originating  in  mbtake;  and  here,  as  the  right  of  way  was 
frequency  contested,  it  might  be  considered  in  the  nature 
of  an  adverse  possession;  and,  if  so,  the  Jury  might  take 
it  as  a  strong  ground  whereon  to  found  the  presumption  of 
a  grant;  and  they  should  have  been  told,  that  if  they 
thought  the  way  had  been  used  uninterruptedly  by  the 
defendant  for  twenty  or  thirty  years,  they  might  presume 
a  grant  by  deed ;  whereas  it  was  merely  left  to  them  to  say, 
whether  the  way  had  been  granted  by  deed  or  not.  In  Hoi- 
croft  V.  Heel  (a),  where  the  grantee  of  a  market  had  suffer- 
ed.another  person  to  erect  another  market  in  his  neighbour- 
hood, and  use  it,  without  interruption,  for  more  than  twen- 
ty years.  Lord  Chief  Justice  Eyre  thought  it  was  a  bar  to 
the  plaintiff*s  action  on  the  case  for  a  disturbance  of  his 
franchise,  although  it  was  clear  that  the  user  originated 
without  any  rightful  authority;  and  although  Mr.  Jus- 
tice Le  Blanc,  in  Campbell  v.  fPtbon,  stated  (i)  that  the 
ground  on  which  that  case  went  off  was  merely  this,  that 
the  Court  having  intimated  their  opinion,  that  if  the  case 
went  down  to  trial  again  upon  the  same  facts,  it  would  be 
left  to  the  Jury  to  find  for  the  defendant,  upon  the  ground 
of  presumption  of  a  grant,  after  twenty  years'  uninter- 
rupted user  of  the  market;  yet  JjotA  EUenborough  said(c), 
that  the  question  came  to  the  common  case  of  adverse 
enjoyment  of  a  way  for  upwards  of  twenty  years,  without 
any  thing  to  qualify  that  adverse  enjoyment;  and  Mr.  Jus- 
tice Lawrence  observed  (d),  ''  no  doubt  but  that  adverse 
enjoyment  of  a  right  of  way  for  twenty  years  unexplained, 
is  evidence  sufficient  for  the  Jury  to  found  a  presumption 
that  it  was  a  legal  enjoyment."  Where,  therefore,  there 
has  been  a  disputed  right,  or  adverse  user,  for  more  than 
twenty  years,  as  in  tl^is  case,  it  ought'  not  to  have  been  left 

ifl)  1  Bos.  &  Pol.  400.      (6)  3  East,  298.     (r)  Id.  300.     («  Id.  301. 
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J^^.  to  the  Jury  to  find  the  existence  of  a  deed,  but  it  should 
have  been  left  to  them  to  say,  whether  or  not  from  die 
evidence  before  them,  there  were  sufficient  facts  of  adverse 
user  for  them  to  presume  a  ^ant  by  deed. 

Lord  Chief  Justice.BEST.— ^I  think  that  the  direction  of 
my  Brother  Gaseleeio  the  Jury  was  perfectly  right*  He 
gave  every  advantage  to  the  defendant  which  he  had  any 
right  to  expect^  and  certainly  went  quite  far  enough.  I 
do  not  dispute,  that  if  there  had  been  an  uninterrupted 
user  for  twenty  years,  the  Jury  might  have  presumed  th^ 
it  originated  in  a  deed;  but,  even  in  such  a  case,  a  Judge 
would  not  be  warranted  in  saying  that  they  mugt,  but  only 
that,  they  might,  presume  a  deed.  And  although,  from 
long  enjoyment  in  cases  of  right  of  way,  a  grant  may  be 
presumed,  as  was  said  by  Mr.  Justice  Holrogd  in  Doe  d. 
Penwicky.  Reed,  yet  he  there  observed,  that,  even  in  these 
cases,  evidence  to  rebut  such  a  presumption  would  be  ad- 
missible. So,  if  there  be  circumstances  inconsistent  with 
the  existence  of  a  deed,  it  is  the  duty  of  a  Judge  to  direct 
the  Jury  to  consider  them,  and  to  decide  accordingly ; 
and  here  the  Jury  were  told,  that  if  they  thought  that  the 
defendant  had  exercised  a  right  of  way,  uninterruptedly, 
for  more  than  twenty  years,  it  would  be  presumptive  evi- 
dence of  the  existence  of  a  deed;  and  that,  even  if  such 
deed  had  been  lost,  the  defendant  would  be  entitled  to  a 
verdict  Here,  too,  it  appeared  that  the  premises  occu- 
pied by  the  plaintUF  and  defendant  were  formerly  hdd  by 
one  person^  who  conveyed  part  of  them  to  others  by 
deed,  and  under  whom,  the  defepdaixt  now  claims;  but 
that  conveyance  did  not  reserve  the  right  of  way:  and  al- 
though it  might  have  been  re^rved  by  a  subsequent  deed, 
it  certainly  was  not  in  the  original  conveyance.  With  re- 
spect to  the  user  by  the  defendant,  so  far  from  its  having 
been  unintempted,  it  appeaced  to  have  been  eonsiiiptiy 
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disputed;  and  that,  on  his  recendy  taking  premises  adja-  18S5. 
cent  to  the  yard  in  question,  he  stated  that  his  right  of 
way  could  no  longer  be  resisted.  That  shews  that  he 
was  doubtful  whether  a  pri<^  right  existed  or  not.  And  it 
appears  to  me,  that  the  balance  of  evidence  was  dearly 
9gainst  the  existence  of  a  deed ;  and,  if  so,  it  would  be  too 
much  for  the  Jury  to  presume  a  grant  by  deed. 

Mr.  Justice  Park. — Nothing  but  Uninterrupted  usage 
for  a  sufficient  l^igth  of  time  cim  raise  a  presumption  of  a 
grant.  Here,  however,  it  appeared  that  the  right  of  way 
claimed  by. the  4efendant  had  been  frequently  contested. 
I  am  therefore  not  only  of  opinion,  that  the  direction  to 
the  Jury  was  perfectly  right,  but  that,  if  they  had  found  a 
different  verdict,  it  could  not  have  been  supported. 

Mr.  Justice  BuRROUQH. — The  mode  in  which  this  ease 
was  left  to  the  Jury^  appears  to  me  to  be  so  proper,  that  I 
have  no  hesitation  in  saying,  that  I  shall  adopt  it  iofutunQ. 
The  def<»idant,  in  his  plea,  relied  <m  a  grant  by  deed,  in- 
stead of  by  prescription;  and  if  so,  the  essence  of  the  is- 
sue was,  whether  there  had  been  su^h  a  deed  as  tha4; 
stated  in  the  plea,  from  which  the  Jury  might  presume  the 
existence  of  a  grant  If  there  had  been  sucli  a  grant  by 
deed,  it  is  highly  improbable  that  the  right  of  way  would 
have  been  so  constantly  disputed.  The  Jury  have  not  on- 
ly found  that  there  was  no  such  deed,  but  that  there  was 
no  grant  of  the  right  of  if  ay  ^plaimed  by  the  defendant  by 
virtue  of  such  an  instrument.     This  rule,  therefore,  must 

be 

Discharged. 

Mr.  Serjeant  Onslow  (amicus  curi€e)  stated,  that  he 
remembered  a  case  at  Chelmsford,  similar  to  the  presient, 
where  Mr.  Justice  Le  Blanc  left  the  question  to  the  Jury 
in  the  precise  terms  as  was  done  here. 
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Monday^  Babratt  «nd  HoDsoLL  V,  CoLLiNs^  Gent.  Onei  &c. 

Anw^ncan-  ^HIS  was  an  action  on  the  case,  and  brought  by  the 

notbenudntain-  plun'tiffi  jointlyi  ligaihst  the  defendwt,  an  attorney  of  this 

twopUindffit,  Court,  ibr  having  caused  them  to  be  maliciously  arrested. 

d^  to'onTT*  The  bill  stated,  that  die  defendant,  on,  &c.  at,  &c-  not  tbsn 

no  wrong  done  haying  any  reasonable  or  probable  cause  of  action  against 

Where,  there-  the  plaintiffs,  for  which  the  defendant  could  or  might  lav- 

wai'brought,  &Uy  cause  the  plaintiffs  to  be  arrested  and  held  to  bail,  as 

obtLned'iS^wo  ^l^c^inafter  next  mentioned;  but  wrongfully  and  unjustly 

piaSnUffii  against  contriying  and  intending  to  imprison,  harass,  oppress  and 

a  defendant  for 

a  maUdoiu  ar-  injure  the  plaintifis,  falsely  and  maliciously  caused  and 

ra^  lOiegLg,  procured  to  be  sued  and  prosecuted,  out  of  the  Court  of 

Sa^^*^*^*  our  lord  the  King  of  the  Bench,  a  certain  writ  of  our 

faiaefanpriion-  said  lord  the  King,  called  an  attachment  of  pTiYilege,  at 

weU  as  the  ex-  the  sttit  of  the  defendant,  against  the  plaintiffs,  directed 

by"^m°-^  to  the  sheriff  of  J&ii<.   (Here  the  writ  was  set  out,)  Th*t 

Gout  ordered  .the  defendant,  contriving  and  intending  as  aforesaid,  af- 

the  Judgment  to  *  o  o  * 

be  arrested.—  terwards,  and  before  the  arrest  thereinafter  mentioned,  to 
haling!  by7heir  wit.  On,  &c.  felscly  and  maliciously,  and  without  having 
^1^^^°^  any  reasonable  or  probable  cause  of  action  whatsoever 
the  expenses      against  the  plaintiffs,  for  which  he  could  or  might,  by  law, 

which  the  plain-      *  , .     '^  1  1  .     .«*         ^  ^  ,         - 

tiflk  had  been  reasonably  cause  the  phuntifls  to  be  arrested,  as  therem- 
pm^ngtbeir'^  ^^'  next  mentioned,  caused  and  procured  the  said  writ 
Uberty,  the        ^o  be,  and  the  same  then  and  there  was,  marked  and  in- 

Coiurt  ordered 

the  po9t§a  to  be  dorscd,  for  bail,  &c.  That  the  defendant,  afterwards,  and 
before  the  said  return  thereof,  to  wit,  on,  &c.  at,  &c«  con- 
triving, &c.  and  without  having  any  reasonable  or  pro- 
bable cause  of  action  against  the  plaintiffs,  to  the  amount 
of  10/.  or  upwards,  falsely  and  maliciously  caused  the  plain- 
tiffs to  be  arrested  by  their  bodies,  under  and  by  virtue 
of  the  said  writ,  and  to  be  thereupon  imprisoned,  and  kept 
and  detained  in  prison,  for  a  long  space  of  time,  to  wit, 
for  the  space  of  four  hours  then  next  following,  and  until 
they,  the  plaintiffs,  in  order  to  procure  their  release  and  dis* 
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charge  from  the  imprisonmenty  were  forced  and  obliged 
to,  and  did  then  and  there,  execute  divers,  to  wit,  twp  bail 
bonds,  with  certain  other  persons  as  sureties,  conditioned 
for  the  appearance  of  the  pUnntifi  in  this  Court,  on,  &c. 
whereas,  in  truth  and  in  fitCt^  the  defendant,  at  the  time 
of  suing  forth  the  writ,  and  of  the  alvest  and  imprison- 
ment, had  not  any  reasonable  or  probable  cause  of  action 
against  the  plaintiffs,  for  which  they,  by  the  law  of  this 
realm,  or  by  the  practice  of  the  Court  of  our  lord  the 
King  of  the  Bench^  could  or  ought  to  have  been  arrested  or 
hiMen  to  baiL  The  plaintiffs  then  averred,  that  such  pro- 
ceedings were  thereupon  had  in  the  suit,  that  afterwards, 
to  wit,  on,  &c.  a  certain  rule  or  order  was  duly  made  by 
the  said  Court,  whereby  it  was  ordered;  that  the  phdntifFs 
should  pay  to  the  defendant,  or  fats  agent,  &L  IO5.,  together 
with  costs,  to  be  taxed  by  one,  of  the  Prothonotaries,  if 
the  defendant  would  accept  th^veof,  in  full  discharge  of 
the  suit;  and  that  thereupon  all  further  proceedings  in 
the  Bttd  action  ^oald  be  stayed:  but  if  the  defendant 
would  not  accqpt  thereof,  in  full  discharge  of  the  suit, 
that  then  the  pkintiffs  should  immediately  bring  the  said 
sum  of  5/.  lOs.  into  Court,  and  which  sura  should  be  con- 
sidered as  struck  out  of  the  declaration,  and  be  paid  out 
of  Court  to  the  defendant  or  his  agent ;  and  that  upon  the 
trial  of  the  issue,  the  defen^mt  should  be  permitted  to 
take  a  verdict  for  so  much  only  as  he  should  prove,  be- 
yond the  said  sum  of  51.  lOv.  The  plaintiffs  then  aver- 
red, that  afterwards,  to  wit,  on,  &c.  at,  &c.  they  did 
bring  into  Court,  in  the  suit,  the  sum  of  5/.  10^.,  in  the 
said  rule  or  order  mentioned,  smd  that  the  costs  of  the 
defendant  in  the  suit  were  duly  taxed  by  one  of  the  Pro- 
thonotaries,. at  the  instance  and  request  of  the  defend- 
ant, at  the  sum  of  15A  10^.,  which  sum,  together  with  t&e 
sum  of  5/.  10«.,  was  afterwards,  to  wit,  on,  &c.  to  wit,  at, 
&c.  duly  paid  to  thcdefendant;  and  that  lie  did  then  and 
there  accept  the  same,  together  with  the  sum  of  5/.  10^., 
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l^f^.  in  full  discharge  of  the  suit ;  and  that  .the  said  action  was, 
and  is,  by  means  of  the  premises,  and  according  to'the  course 
of  practice  of  the  said  Court,  wholly  discharged,  ended,  and 
determined,  to  wit,  at,  &c. — By  means  of  which  said  se- 
veral premises,  the  plaintiffs,  whilst  they  were  so  imprison- 
ed, not  only  suffered  great  pain  of  body  and  mind,  and 
.were  greatly  exposed  and  injured  in  their  credit  and  cir- 
cumstances, and  were  hindered  a^d  prevented  from  per- 
forming and  transacting  their  lawful  affairs  and  business^ 
by  them,  during  that  time,  to  be  performed  and  transact- 
ed, but  were  also  forced  and  obliged  to  lay  out  and  ex- 
pend, and  did  necessarily  lay  out  and  expend  divers  large 
sums  of  money,  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  the  sum  of  50/«,  in  and  about  the  obtaining 
their  release  from  the  said  arrest  and  imprisonment,  and 
in  and  about  other  the  premises,  and  have  been  and  are, 
by  means  of  the  premises,  otherwise  greatly  injured  and 
damnified,  to  wit,  at,  &c. 

The  defendant  pleaded  the  general  issue,  and  the  Jury 
found  that  the  plaintiffs  had  sustained  a  joint,  damage,  and 
been  put  to  an  expense  to  the  amount  of  20/.  in  obtaining 
their  release  from  prison,  and  accordingly  gave  them  a  ver- 
dict for  that  sum. 

Mr.  Serjeant  Vaughan,  in  the  course  of  the  last  Term, 
obtained  a  rule,  calling  on  the  plaintiffs  to  shew  cause 
why  the  judgment  should  not  be  arrested;  and  contended, 
that  they  could  not  maintain  a  joint  action  against  the 
defendant;  or  that,  at  all  events,  the  declaration  could 
not  be  supported,  as  it  alleged  that  the  plaintiffs  had  sus- 
tained a  joint  damage  by  means  of  the  arrest  and  imprison- 
ment; which  is  clearly  bad,  according  to  the  principle 
laid  down  by  Mr.  Serjeant  Williams,  in  a  note  to  the  case 
of  Coryton  v.  Lithebffe  (a),  viz.  that  two  persons  cannot 

(<i)  2  Wmi.  Saund.  117  a. 
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join  in  an  action  of  false  imprisonment^  or  assault  and  bat-  ^J8p5.^ 
tery;  for  the  imprisonment  and  battery  done  to  one^  can- 
not be  the  same  as  that  done  to  another.  And  he  cites 
Owen  (a),  Brooke's  Abridgment  (A),  and  Fitxherberfs 
Abridgmeni  (e),  in  support  of  that  position.  If  so,  the 
plaintiffs  ought  to  have  commenced  separate  actions  against 
the  defendant,  as  the  personal  feelings  and  character  of  the 
one  might  receive  a  more  serious  injury  than  those  of  the 
other:  and  although  in  Cook  v.  BatcheUar{d\  it  was  held, 
that  two  or  more  partners  may  join  in  an  action  of  slander, 
for  words  spoken  of  them  in  the  way  of  their  trade,  on 
averring  special  damage  in  the  declaration :  yet,  there,  the 
damages  were  joint  and  entire  to  the  plaintiffs,  as  copart* 
ners,  who  ware  jointly  interested ;  and  a  multiplicity  of  ac* 
tions  would  be  created  in  such  a  case,  if  the  contrary 
doctrine  were  established* 

Mr.  Serjeant  Pell  and  Mr.  Serjeant  Taddy  shewed 
cause  on  a  former  day  in  this  Term.  The  plaintiffs  have 
expressly  alleged,  by  way  of  special  damage,  that  they  were 
obliged  to,  and  did  necessarily,  lay  out  and  expend  50/.  in 
obtaining  their'release  from  the  arrest  and  imprisonment. 
That,  therefore,  was  ia  joint  expense,  resulting  from  an  in* 
jury  to  both;  and  the  Jury  have  confined  their  verdict  to 
such  expenses  alone.  In  Ward  v.  BntmpHon  {e),  two 
churchwardens  joined  in  an  action  for  a  false  return  to  a 
mandamus ;  and  after  verdict  for  the  plaintiffs,  it  was  moved, 
in  arrest  of  judgment,  that  they  ought  not  to  join  in  the 
action,  as  the  wrong  or  damage  to  one,  was  not  a  wrong  or 
damage  to  the  other,  and  that  the  o£Bce  of  one  was  not  the 
office  of  the  other;  but  judgment  was  given  for  the  plain* 
tiffs,  on  the  ground  that  the  mamlamusy  and  the  whole  pro- 
secution and  charge  thereof ,  were  Joint;  and  that  it  was 

(«)  106.  (c)  Tit. "  Joinder  in  Action,"  1 7, 

{b)  Tit,  "Joinder  in  Action,"  (d)  3  Bos;  &  PuL  150. 

68.  (e)  3  Lev.  362. 
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j^^^  not  an  ofRee  of  profit,  nor  was  the  aetion  hrought  for 
thati  but  for  the  ui\}ii9t  return,  by  which  they  were  put 
to  the  charge  of  the  mandamus.  3o  here,  the  plaintiffs 
incurred  a  joint  expense,  ia  consequence  of  being  maKcious- 
ly  held  to  bail  by  the  defendant  The  ground  of  the  de- 
cision of  the  Court  in  Cooi  v,  BateheUar  was  to  avoid  a 
multiplicity  of  suits*  But  it  is  a  well  known  principle,  that 
where  two  or  more  are  jointly  entitled,  or  have  a  joint  in- 
terest, they  may  join  in  the  same  action,  as  in  WifUerstoke 
Humdred'a  case  (a),  where  it  was  held,  that  two  persons, 
having  been  robbed ,  on  the  highway,  of  a  joi^t  sum  of  money , 
might  join  in  an  action  against  the  hundred  3  on  the  ground 
that  they  were  jointly  entitled  to  the  damages  to  be  re- 
covered against  the  hundred;  and  the  aame  prindple  was 
laid  down  in  Leonard  {b).  Heiie,  all  tibe  circumstances  at« 
tending  the  arrest  were  set  out  in  the  decburation,  ttom 
which  it  is  evident  that  the  plaintiffs  have  sustain^  a 
joint  damage  by  the  expenses  ineurred  and  paid  by  them 
in  obtaining  their  liberation  from  prtson.  In  Dalktf  v* 
Darihall  (c),  an  action  on  Ae  case  in  nature  of  a  consjMmcy 
was  brought  by  husband  and  ^e,  for  causing  tbea^  to  be 
indicted  of  felony,  falsely  and  maliciously,  and  to  be  kept 
in  prison  till  acquitted}  ad  d^imnum  ipsarum,  &c« ;  and  aftor 
verdict  and  judgment  f<v  the  plaintiffs,  error  was  brought 
and  assigned,  because  it  waa  ad  damnMm  ipsorum,  as  a  wife- 
could  not  join  with  her  husband  for  damages,  because  it 
was  a  several  damage  to  either  of  them:  and  of  that  o|un- 
ion  was  Mr«  Justice  Berkeley^;  but  ]\|r.  Justice  Crok9  held 
the  contrary,  because  the  action  was  gipoaaded  upcn  one 
V  entire  record,  by  which  they  were  botb  preiiiidioed.  On 
these  authorities,  this  action  was  weM  brought  or,  at  aU 
events,  the  plaintiffs  are  entitled  to  retain  the  verdict  foimd 
for  them,  as  it  was  confined  to  the  ^xpenacis  they  bad  been 
jointly  put  to  in  obtaining  their  release  from  jHrison,  where 

(a)  Dyer,  370  s,  pi  5Sk  {h)  Vol.  2,  p.  12.  (c)  Cro.  Gar.  513. 
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they  had  been  confined  through  the  improper  conduct  of      ^j?^^ 
the  defendant*  Barratt 


Mr.  Serjeant  Vaughaut  in  support  of  the  nde^  was 
stopped  by  the  Court. 

Lord  Chief  Justice  Best. — I  am  extremely  anxious 
to  save  the  plaintiffs  the  expense  of  bringing  another  ac- 
tion; and  although  the  Jury  found  that  they  had  sus- 
tained a  joint  damage  by  the  expenses  incurred  and  paid 
by  bothy  yet  they  have  alleged  the  imprisonm^it  by  way 
of  special  damage ;  and  it  is  quite  clear,  that  what  one  man 
suffers  from  such  a  cause  may  be  altogether  different  from 
the  injury  that  may  accrue  to  another  from  the  same  cause. 
The  principle  is  most  ably  and  satisfactorily  laid  down 
by  Mr.  Serjeant  Williams,  in  his  note  to  Coryion  v.  Ltihe- 
bjfCi  viz.  that  where  two  have  a  joint  interest,  they  may 
join  in  the  same  action,  but  that  they  cannot  do  so,  where 
the  wrong  done  to  one  is  no  wrong  done  to  the  other,  as 
in  the  case  of  false  imprisonment  or  assault  and  battery. 
This  rule,  therefore,  must  be  made  absolute. 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Burrouoh. — In  Dyer  (a),  it  was  held,  that 
an  action  of  slander  does  not  lie  by  two  jointly  against  a  de- 
fendant, on  the  ground  that  the  tort  whidi  one  had  re- 
ceived by  the  words  spoken,  was  not  the  tort  which  the 
other  had,  and  therefore  that  they  ought  to  have  severed  in 
their  actions,  as  in  a  case  of  false  imprisonment;  and  here 
the  plaintiffs  have  mixed  up  the  fact  of  such  imprisonment, 
ancl  the  expenses  they  were  put  to  in  procuring  their  dis- 
charge, by  way  of  special  damage,  in  the  declaration ;  and  it 
was  impossible  for  a  Jury  to  say,  what  damages  each  might 
have  sustained  in  consequeuce  of  the  imprbonment. 

(a)  19  a. 


V. 
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Mr.  Justice  Gaselee. — The  plaintiffs  should  have  con- 
fined their  special  damage  to  the  expenses  they  had  actu- 
ally heen  put  to,  or  paid;  whereas^  the  decimation  sets  out 
not  only  a  joint  damage,  but  also  a  separate  damage  done 
to  each,  in  consequence  of  the  imprisonment. 


(a)  Mr.  Justice  Gatelee,  after- 
wards said,  that  he  had  looked  at 
the  case  of  HambUton  y.  Veere, 
2Wms.  Saund.  169,  where  the 
plaintiff  having  declared  agunst 
the  defendant  for  procuring  his 
apprentice  to  depart  from  his  ser- 
vice, and  forjhe  loss  of  his  ser- 
vice for  the  whole  residue  of  the 
term  of  his  apprenticeship,  and  the 
Jury  assessed  damages  generally: 
the  judgment  was  arrested,  be- 
cause it  appeared  that  the  term 
was  not  expired;  but  a  diatinc 
tion  is  there  taken  by  Mr.  Serjeant 
Willianu,  n.  1,  viz. — ^that  in  co- 
venant agiunst  an. apprentice  for 
leaving  his  master's  service  before 
Ids  time,  whereby  the  pluntiff  lost 
his  service,  for  the  said  term,  which 
was  not  then  expired;  the  plain- 
tiff demurred : — ^and  Mr.  Justice 
Twyiden  said,  that  though  it  had 
been  adjudged  to  be  naught  after 


Rule  absolute  (o). 

verdict,  yet,  being  on  demurrer,  it 
might  be  helped;  for  the  plttntiff 
might  take  damages  for  the  depar- 
ture from  the  service  only,  and 
not  for  the  loss  of  service  during 
the  term,  and  then  it  would  be  well 
enough.  So  here,,  as  the  Jury 
have  confined  the  damages  to  the 
expenses  incurred  by  the  plain- 
tiffs in  procuring  thdr  dischaige 
from  imprisonment,  the  poflea 
may  be  amended  in  that  respect; 
and  Smitk  v.  HiekMon^  Cas.  TemjpL 
HartUcicke,  54,  S.  C.  2  Str.  977, 
established  the  principle,  that,  in 
actions  on  torts,  it  is  sufficient  for 
the  pluntiff  to  prove  any  one 
charge  in  his  declaration :  and  as 
the  plsuntiffs  proved,  as  they  had 
alleged,  by  way  of  spedal  damage, 
that  they  had  incurred  a  joint  ex- 
pense, and  the  Jury  confined 
their  verdict  to  that  part  only, 
it  must  be  entered  accordingly. 


END  OF  EASTER  TERM. 
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IN  TRINITY  TERM, 
IN  THE  SIXTH  YEAR  OF  THE  REIGN  OF  GEORGE  IV. 


1825. 


Glover  v.  Monckton. 

J  HE  following  case  was  directed,  by  his  Honor  the  A  testator  de. 


Master  of  the  Rolls,  to  be  sent  for  the  opinion  of  the  ^^  penoma  es- 
Judges  of  this  Court :  —  MTtheifhefa^'* 

"  William  Cheshire  Glover  (the  father  of  the  plaintiflT),  upontnutto  ' 
by  his  last  will  and  testament,  duly  executed  and  attested  renta250^year- 
to  pass  real  estates,  devised  as  follows: — *  I  devise  all  my  JJii^tcMmceof 

his  daughter, 
until  she  should 
attain  twenty-one,  or  marry  with  the  consent  of  the  trustees ;  and  to  apply  |p  much  of  the  residue 
of  the  rente  &€.,  as  they  should  think  necessary,  for  the  maintenance  of  his  son,  until  he  should  at- 
tsin  t%renty*one,  or  his  sister  should  marry;  and,  on  his  attaining  twenty-one,  or  the  marriage  of 
*  his  sister,  that  the  trustees  should  raise  5,000^  by  mortgage,  sale,  &&,  of  all  or  any  part  of  the  testa- 
tor's messuages,  &c  and  stand  possessed  thereof  upon  trust  to  pay  the  same,  and  the  interest  there- 
on, to  the  daughter,  when  she  should  arrive  at  twenty-one,  or  marry ;  and,  subject  to  the  payment 
of  such  sum,  that  the  trustees  should  stand  sdsed  of  the.  residue  of  the  testator's  property,  in  trust 
for  his  ton,  until  he  should  attain  twenty-one,  and  when  he  should  have  attained  the  age  of  twen- 
ty-one, then  to  the  MM  if,  and  in  tmttfcr,  the  son,  kit  heirs,  tsicutors,  arfwttifafrttters,  and  auignt, 
for  evor  ;  but  in  case  the  son  should  not  live  to  attain  twenty-one,  and  the  daughter  should  be  living 
at  the  time  of  his  decease;  or  in  case  the  son  should  live  to  attain  twenty-one,  and  afterwards  die 
without  lawful  issug,  then  the  testator  devised  his  real  estates  to  the  use  of  the  trustees  until  the 
daughter  should  attain  twenty-one,  or  marry,  and  then  to  the  ute  tfhi*  daughter,  for  life;  remain- 
der to  the  trustees,  to  support  contingent  remainders;  with  divers  remainders  over.  The  son  and 
daughter  both  attained  twenty-one,  but  the  5,000/.  was  not  raised : — Held,  that  the  legal  estate  in 
the  real  estates  was  vested  in  the  trustees,  and  would  continue  so  until  the  5,000i.  was  raised,  as  di- 
rected by  the  will;  and  that  the  son  would  have  taken  an  estate  in  fee  in  such  estates,  with  an  ex- 
ecutory devise  over  in  the  event  of  his  dying  without  issue  living  at  his  death,  in  esse  the  devise 
to  him  had  been  made  without  the  intervention  of  trustees,  he  having  attained  the  age  of  twenty- 
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1825.        messuages^  Sec.,  and  goods,  chattels,  debts,  &c.|.to  7%o- 
mas  Birch  and  WiUiam  Henry  Hammond;  to  hold  the 
same  to  them,  their  heirs,  executors,  and  administrators^ 
on  the  several  trusts  following;  that  is  to  say,  that  they, 
or  the  survivor  of  them,  or  the  heirs,  executors,  or  ad- 
ministrators, of  Biieh  aurvivor,  shall,  by  and  out  of  the 
rents,  issues,  profits,  and  produce,  of  all  or  any  part  of 
tlie   said   messuages,  &c.,  yearly,  and  every  year,  pay 
and  apply  the  sum  of  250/.  towards  the  maintenance  and 
education  of  my  daughter,  Ann  JuUm  Giai>er,  «r  so  much 
thereof  as  will  be  necessary  for  that  purpose ;  the  residue 
thereof  to  accumulate  for  the  use  and  benefit  of  my  said 
daughter,  and  be  paid  or  made  payable  to  her,  when  she- 
shall  arrive  at  the  age  of  infeniy^one  years,  or  on  the  day 
of  her  marriage  with  the  consent  of  the  said  trustees, 
whichever  shall  first  happen :  and  upon  further  trust,  that 
they  shall  pay  and  apply  so  mudi  of  the  residue  of  the 
rents,  produce,  and  profits  of  the  said  messuages,  &c.,  as 
they  shall,  in  their  discretion,  think  necessary  finr  the 
maintenance  and  education  of  my  son,  William  CieMre 
Glover  (the  plaintiff),  until  he  shaH  attain  the  age  of  hsen- 
ty^ne  years,  or  the  day  of  the  marriage  of  my  said  daugh- 
ter Ann  Julia  Glover ,  which  shall  first  happen;  and  when 
and  as  soon  as  my  said  son  shall  have  attained  the  age  of 
iwenty-one  years,  or  my  said  daughter  shall  be  married 
with  such  consent  as  aforesaid,  then  upon  this  further  trust, 
via.  that  my  said  trustees  shall,  with  all  convenient  speed, 
by  mortgage,  sale,  or  other  disposition  of  aU  or  any  part 
of  the  said  messuages,  &c.,  levy  and  ruse,  or  borrow  and 
take  up  at  interest,  the  sum  of  5,000/.,  and  shall  stand  pos- 
sessed thereof,  when  so  raised  as  aforesaid,  upon  trust,  to 
pay  the  same,  and  the  interest  thereon,  from  time  to  time, 
when  my  said  daughter  shall  arrive  at -the  age  of  twenty- 
one  years,  or  be  married  with  such  consent  as  aforesaid, 
unto  my  said  daughter:  but  in  case  my  aaid  daughter  shall 
arrive  at  the  age  of  twenty-one  years,  or  be  married,  in  my 
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life-time,  then  my  will  and  meaning  is,  that  the  said  sum  of  1825. 
5,000/*  shall  be  raised  and  paid,  in  manner  aforesaid,  as  soon 
as  conyeniently  may  be  after  my  decease,  with  interest 
from  the  time  of  my  decease;  aiid,  subject  to  the  payment 
of  the  said  sum  of  5,000/.,  so  to  be  raised  as  aforesaid,  and 
the  interest  thereof  in  manner  aforesaid,  then,  that  the 
said  trustees  shall  stand  and  be  possessed  of  the  residue  of 
the  said  messuages,  &c.,  after  such  sale  or  other  disposition 
as  afores^d,  intrust  for  the  sdle  use  and  benefit  of  my  said 
son,  until  he  shall  attain  the  age  of  twenty-one  years,  and 
when  and  so  soon  as  he  shall  arrive  at  the  age  of  twenty- 
one  years,  then,  subject  as  aforesaid,  to  the  use  of,  and  in 
trust  f  or f  my  said  son,  his  heirs,  epseeutors,  administraiors, 
and  assigns,  for  ever,  according  to  the  nature  of  the  said 
estates  respectively ;  but,  in  case  my  said  son  shall  not  live 
to  attain  such  age  of  twenty-one  ymirs,  and  my  said  daugh* 
ter  shall  be  living  at  the  time  of  the  decease  of  my  said  son ; 
or,  in  case  my  said  son  shall  live  to  atiainsueh  age  cfiw^n- 
ty-^me years,  and  shall qfterwards die  withomt  Umfulissue, 
then,  as  to,  for,  and  conoerma^  aU  my' said  messuages, 
I  devise  them  to  the  use  of  the  tudd  trustees,  and  the  sur- 
vivors or  survivor  of  them,  and  the  heirs  and  assigns  of 
such  survivor,  until  my;  said  daughter  shall  attain  the  age 
of  twenty-one  years*  or  the  day  (^  her  marriage  with  such 
consent  as  aforesaid,  and  then  to  the  use  qf  my  daughter, 
for  Ufe;  "  remainder  to  trustees  to  support  contingent  re- 
mainders; remainder  to  the  first  and  other  sons  of  the  tes- 
tator's daughter,  in  tail  male,  successively;  remainder  to 
the  daughters  of  his  daughter,  as  tenants  in  common,  in 
tail,  with  cross  remainders,  "between  them;  remainders 
ov(^j  in  like  maimer,  to  the  testator^a  brotiier  and  nephew, 
successively,  for  lifb  (with  trustees  to  support  contingent 
remainders),  and  to  their  sons,  successively,  in  tail  general ; 
remainder  to  the  testator*s  own  right  heirs.' 
"  The  residuary  clause  was  as  follows : — *  And  as  to,  for, 
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^^'  and  concerning^  all  my  personal  estate ^  if  my  said  son  shall 
not  live  to  attain  the  age  of  twenty-one,  or,  living  to  at<- 
tain  such  age,  shall  afterwards  die,  and  not  leave  lawful  is- 
sue of  his  hody — then  I  bequeath  the  same  to  my  said 
trustees  in  trust,  &c.  &c. :  Provided  always,  that,  in  case 
it  shall  be  necessary,  for  rabing  the  said  sum  of  5,0002.  be- 
queathed to  my  said  daughter,  and  for  other  the  purposes 
contained  in  my  will,  either  to  make  sale,  or  otherwise  dis- 
pose of  or  mortgage  all  or  any  part  of  my  said  messuages, 
&e.  &c.,  I  hereby  give  the  said  trustees  full  power  and  au- 
thority so  to  do ;  and  their  receipts  shall  be  a  sufficient  dis- 
charge to  the  purchaser ;  and  I  also  empower  them  at  any 
time  to  lay  out  and  invest  any  part  or  parts  of  my  personal 
estate  at  interest,  on  real  or  other  securities,  in  some  of  the 
pubUc  funds,  and  from  time  to  tune  to  alter  and  transfier 
such  securities  and  funds.' 

''  At  the  time  of  the  commencement  of  this  suit,  the  de- 
visor's daughter,  Awn  Julia  Glover ^  had  attained  the  age  of 
twenty-one;  but  the  5,0002.  had  not  been  paid  or  raiaed 
out  of  the  real  estate ;  and  the  testator's  personal  estate 
was  not  sufficient  to  discharge  it. 

**  The  questions  for  the  opinion  of  the  Court  were — What 
estate  did  the  said  WilUam  Cheshire  Glover^  the  devisee, 
take  in  the  testator's  real  estate,  under  the  limitataons  in 
his  said  will,  he,  the  said  William  Cheshire  GlovcTf  the  de- 
visee, having  attained  the  age  of  twenty •K)ne  years. 

**  If  the  Court  should  be  of  opinion  that  the  trustees,  the 
said  Thomas  Birch  and  W.  H.  Hammond,  took  the  legal 
estate,  in  fee,  under  the  limitations  in  the  said  will,  then — 

''  Whether  the  said  William  Cheshire  Glover,  the  devi- 
see, would  have  taken  any,  and  what,  estate  in  the  testator's 
real  estates,  by  virtue  of  his  sud  will,  in  case  the  devise 
to  him  had  been  made  without  the  introduction  of  trustees, 
he,  the  said  William  Cheshire  Glover,  having  so  attained 
his  age  of  twenty-one  years.** 
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The  case  came  on  for  argument  in  the  course  of  the  last        1825. 
Term. 

Mr.  Serjeant  Peake^  for  the  plaintiff.  — Under  this  de- 
vise, William  Cheshire  Glover ^  the  plaintiff^  took  an  estate 
tail  in  the  premises,  which  vested  in  him  immediately  on 
the  death  of  the  devisor;  and  it  is  unnecessary  to  consider 
whether  it  were  a  legal  or  an  equitable  estate,  as  the  trustees 
took  only  a  chattel  interest,  determinable  on  the  plaintiff's 
attaining  the  age  oi  tweniy-one.  It  is  a  settled  rule  of  law, 
that,  where  there  is  a  sufficient  estate  of  freehold  to  sup- 
port a  contingent  remainder,  it  cannot  be  construed  as  an 
executory  devbe;  and  it  is  also  an  established  principle, 
that,  if  a  testator  in  his  will  use  words  which  indicate  an  in- 
tention to  confine  the  generality  of  the  expression  of  **  dy- 
mg  without  issue,"  to  dying  without  issue  living  ai  the  time 
of  the  person's  decease,  they  will  be  so  construed  to  effec- 
tuate the  intent  of  the  testator.  In  Forth  v.  Chapman  (a). 
Lord  Chancellor  Parker  took  a  distinction  between  real 
and  personal  estate,  and  said:  ^*  The  reason  why  a  devise 
of  a  freehold  to  one  for  life,  and,  if  he  die  without  issue, 
then  to  another,  is  determined  to  be  an  estate  tail,  is  in  fa- 
vour of  the  issue,  that  such  may  have  it,  and  the  intent 
take  place;  but  there  is  the  plainest  difference  betwixt 
a  devise  of  a  freehold,  and  a  devise  of  a  term  for  years; 
for,  in  the  devise  of  the  latter  to  one,  and,  if  he  die  without 
issue,  then  to  another,  the  words  *  if  he  die  without  issue/ 
cannot  be  supposed  to  have  been  inserted  in  favour  of  such 
issue,  since  they  cannot  by  any  construction  have  it."  In 
Danseyy.  Griffiths  (b),  the  testator  devised  lands  to  bis 
eldest  son,  R.  JE).,  and  his  heirs ;  but  if  it  should  happen 
that  R,  D.  should  die  and  leave  no  issue,  then  to  his  son 
W.  D.  and  his  heirs:  and.it  was  held,  that  R.  2>.  took  an 
estate  tail.    That  is  a  far  stronger  case  than  the  present, 

(c)  1  Peere  Wms.  667-  {h)  4  Mau.  &  Selw.  61. 
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1826.  the  devise  there  being  to  W.  D.  in  case  JZ.  D.  shoidd  die 
and  leave  no  issue,  which  might  apply  to  issue  living  at 
the  time  of  his  death,  and  not  to  a  total  failure  of  is- 
sue; whereas,  in  this  case,  the  words  of  the  devise  are,  if 
the  devisee  (the  plaintiff)  **  shall  die  wUhotU  lawful  issue," 
which  must  be  construed  to  mean  a  general  fidlure  of  is- 
sue, and  not  to  be  confined  to  issue  living  at  the  time  of 
his  death.  In  Doe  d.  EUU  v.  EUU  (a),  under  a  devise 
of  land  to  the  testator's  son  Joieph^  his  heirs  and  assigns, 
for  ever;  but  in  case  his  son  should  die  wUhaut  issue, 
then  to  go  to  the  child  of  which  his  second  wife  was  aiei- 
enie;  it  was  held,  that  the  son  Joseph  took  an  estate  tail; 
and  although  it  was  contended,  that  the  intention  of  the 
testator  was,  that  his  ^son  shpuH  ^^^  a  fee  if  he  had 
issue,  as  he  used  the  ^i^rd.  iken,  which  must  refer  to  the 
time  of  the  death;  y^t  I^or4  '^lenborough  said,  that 
the  word  then,  which  waa  merely  a  word  of  relation,  and 
not  an  adverb  of  tupe,  made  no  difference:  and  that 
die  general  rule  was  clear,  that  the  words,  "  in  case  my 
son  Joseph  shall  die  without  issue,"  must  be  construed 
to  mean,  a  general  failure  of  issue.  In  Tenny  d.  Agar 
V.  Agar{b),  under  a  devise  of  lands  to  the  testator's 
son,  and  his  heirs,  for  ever;  as  to  part  of  the  lands,  up<»i 
condition  that  he  should  pay  to  the  testator's  daughter 
a  certain  annual  sum,  till  she  came  of  age,  and  th^  pay 
her  a  certain  sum ;  and,  in  default  of  payment,  that  she 
should  enter  upon  and  enjoy  the  said  part  to  her  and  her 
heirs  for  ever ;  and  in  case  his  son  and.  daughter  both  died 
without  leaiving  any  child  or  issue,  he  devised  the  re* 

version  and  inheritance  of  all  the  lands  to  another : it  was 

held,  that  the  devise  over  was  not  an  executory  devise, 
but  a  renuunder  limited  after  successive  estates  tail  of  the 
son,  and  also  of  the  daughter,  by  implication;  the  intent 
being  apparent,  that  the  devise  over  should  not  take  ef- 
fect till  after  failure  of  the  issue  of  the  son  and  daughter, 

(a)  9  East,  382.  (6)  12  East,  263. 
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and  thai  it  should  then  take  efiect;  and  Lord  Ettenbo-  ^^^\ 
rough  there  said:  (a)  ''That  nothing  could  be  clearer 
than  that  the  remainder-man  was  not  intended  to  take  any 
thing,  until  the  issue  of  the  testator's  son  and  of  his  daugh- 
ter were  all  extinct.  The  estate*  therefore,  to  the  re- 
mainder-man was  only  to  commence  after  the  extinction 
of  the  lines  of  issue  of  his  own  son  and  daughter;  and  that 
intent  can  only  be  efiected,  by  giving  to  the  son  and 
daughter  successive  estates  taO.**  And  Mr.  Justice  Le 
Blanc  said:  "  There  is  no  case  where  the  words  '  die, 
without  leaving  issue,'  simply  have  been  adjudged  to  ^ 
nftan  '  without  leaving  issue  at  the  time  of  the  death* " 
Although  in  Roe  d.  Sheers  v.  Jeffery  (6),  a  testator  devised 
a  dwelling-house  to  his  grandson,  T.  F.,  and  his  heirs,  for 
ever,  but  in  case  his  said  grandson  sfaouTd  depart  this  life 
and  leave  no  issue,  then  his  wiD  was,  that  the  said  dwell- 
ing-house should  be  and  return  to  £.,  ilf.,  and  S.y  or  the 
survivor  or  survivors  of  them,  share  and  share  alike;  it 
was  held,  that  the  devise  to  £.,  Af.,  and  ^.,  was  a  good  ex- 
ecutory devise;  yet  Lord  Kenyon,  m  delivering  the  judg- 
ment of  the  Court,  said :  (c)  ''  On  looking  through  the 
whole  of  this  will,  we  have  no  doubt  but  that  the  tes- 
tator meant  that  the  dying  without  issue  was  confined  to 
a  failure  of  issue  at  the  death  of  the  first  taker;  for  the 
persons  to  whom  it  is  given  over  were  then  in  existence, 
and  life  estates  are  only  given  to  them.  Now,  taking  aU 
this  into  consideration  together,  it  is  impossible  not  to  see 
that  the  failure  of  issue  intended  by  the  testator  was  to 
be  a  failure  of  issue  at  the  death  of  the  first  taker;  and 
if  so,  the  rule  of  law  is  not  to  be  controverted.'^ — 
Although  the  distinction  taken  in  Forth  v.  Chapman^ 
between  real  and  personal  property,  was  doubted,  if  not 
denied,  by  Lord  Kenyon,  in  Porter  v.  Bradley  (d),  as  he 
there  considered  the  words,  **  leaving  issue!*  as  having  a 

(a)  12  East,  259.  (e )  Id.  596. 

(Jb)  7  Term  Rep.  589.  (d)  3  Term  Rep.  146. 
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1825.  confined  relation  to  the  time  of  the  death  of  the  parent, 
in  cases  botli  of  real  and  personal  estate ;  yet  he  after- 
wards said,  in  Roe  v.  Jeffery^  that  the  distinction  taken 
in  Forth  v.  Chapman^  tluit  the  very  same  words  in  the 
same  clause  in  a  will,  should  receive  one  construction  as 
s^plied  to  one  species  of  propertyj  and  another  construc- 
tion as  applied  to  anotheri  was  not  reconcileable  with  rea- 
son; hut  that  if  it  had  hecome  a.  settled  rule  of  propertyi 
it  might  be  dangerous  to  overturn  it, .  So,  in.  Daintry  v. 
Daintry,  his  Lordship  admitted  the  distinction,  and  said  (a) 
*'  that,  as  to  the  real  estate,  the  devisee  took  an  estate  tail; 
as  to  the  personalty,  he  >took  for  life ;"  and  that  it  was 
precisely  like  die  case  oi  Forth  v»  Chapman^  where  Lord 
Macele^ld  relied  on  the.  word>  *'  leaving,**  saying  that, 
when  used  in  the  limitation  oC  personal  property,  it  is 
confined  to  **  leaving  issue  at  the  time  of  the  death:"  and 
in  Crooiev.  De  Van€les{i),  howd  Eldon  said:  ''  When  I 
read  the  cause  of  Porter  v.  Bradley,  speaking  with  all 
due  deference.  to<  the  learned  Judge  who  express^  that 
dictum^  it  appeared  to  me,  jthat  it  went  to  shake  settled 
rules  to  their  very  foundation.  I  had  heard  th^  case  of 
Forth  v.  Chapmfin  cited  for  years^  ,and  repeatedly  by  Lord 
Kenyon  himself,  as  not  to  be  shaken.  I  never  knew  it 
shaken.'* — It  is  immaterial  to  consider,  whether  the  trus- 
tees took  a  legal  or  an  equitable  estate,  as  they  only  took 
a  tshattel  interest,  determinable  on  the  plaintiff's  attaining 
the  age  of  twenty-one.  The  general  rule  is  laid  down  by 
Lprd  EUenborough  in  Doe  d.  White  v.  Simpson  (c),  visu, 
**  That  where  the  purposes  of  a  trust  can  be  answered  by 
a  less  estate  than  a  fee-simple,  a  greater  interest  than 
is  sufficient  to  answer  such  purpose  shall  not  pass  to 
them;  but  that  the  uses  in  remainder,  limited  on  such  less- 
er estate  so  given  to  them,  shall  be  executed  by  the  sta- 
tute."   So,  Hawker  v.  Hawker  (d)  was  decided  on  the 


(w)  6  Term  Rep.  307.  (h)  9  Ves.  203.  (r)  5  East,  171- 

(rf)  3  Barn.  &  Aid.  637- 
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principle^  that  trustees  arc  to  have  no  greater  estate  than 
is  necessary  for  the  purposes  of  the  trust;  and  m  Waker  v. 
Huiehifuan  (a),  where  lands  were  devised  to  trustees,  for 
certain  purposes,  it  was  held,  that  they  only  took  a  chattel 
bterest;  and  here,  as  it  was  the  intent  of  the  testator,  that 
the  sum  of  5,000/.  should  be  rabed  for  his  daugher's  por- 
tion, it  was  unnecessary  for  the  trustees  to  take  more  than  a 
term  for  that  purpose ;  and  if  they  can  be  considered  to  take 
the  legal  estate  in  fee,  it  would  be  altogether  inconsistent 
with  the  power  to  raise  such  sum  by  sale  or  mortgage. 

Mr.  Seijeant  Wilder  contra. — The  plaintiff  took  an 
equitable  estate  in  fee,  with  an  executory  devise  over,  in 
the  event  of  his  not  leaving  issue  living  at  the  time  of  his 
death;  and  it  is  immaterial  to  consider,  whether  the  trus- 
tees took  a  legal  or  equitable  estate,  as  theur  interest 
would  be  the  same  in  either  case.  Although  it  is  an 
establisbed  rule,  that  wl|ere  lands  of  inheritance  are  de- 
vised t6  a  person  and  his  heirs,  and  if  he  die  without 
issue,  then  over,  it  creates  an  estate  tail  in  the  first  taker; 
yet  the  Court  must  look  at  the  whole  of  a  will,  to  see  what 
estate  the  testator  intended  should  be  given,  and  whether 
such  iiibent  can  be  legally  carried  into  efiect;  and  here,  it 
evidently  appears  not  to  have  been  the  intention  of  the  tes- 
tator to  give  the  plaintiff  an  estate  tail.  The  will  contains 
several  provisions  which  are  not  inserted  or  to  be  found 
in  any  of  those  instruments  which  have  been  the  subject 
of  former  decisions.  In  Roe  d.  Sheers  v.  Jeffery,  the 
devise  was  in  terms  similar  to  the  present.  The  estate 
was  given  to  the  first  taker,  and  his  heirs  for  ever;  and  the 
Court  held,  the  first  estate  to  be  a  fee,  and  the  remainder 
over,  a  good  executory  devise.  So,  in  Doe  d.  Smith  v. 
fFebber(b)f  a  devise  to  M.  H.,  her  heirs,  &c.,  for  ever; 
and  in  case  she  should  happen  to  die,  and  leave  no  child 

(c)  5  B.  Moore,  143 ;  S,  C.  1  Bam.  &  Ores.  721 ;  3  Dow.  &  Ryl.  68. 
(()  1  Barn.  &  Aid  713. 
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1825.  or  children,  then  to  «/•  B^  and  her  heirs  for  erer,  pay- 
ing  l^e  sum  of  IfiOOl.  to  the  execute  or  executors  of 
M.  H.y  or  to  such  person  as  she,  by  her  wiU,  should  ap- 
pobt;  it  was  held,  that  the  words  ''child  or  children/* 
were  synonymous  with ''  issue/l  and  that  this  was  not  the 
devise  of  an  estate  tail  to  M.  H.,  but  of  an  estate  in  fee  to 
M  H.,  with  a  good  executory  devise  over  to  J,  B.,  in 
case  Mm  H.  died,  leaving  no  issue  living  at  ber  death. 
So  here,  it  is  quite  dear  that  the  testator  meant  to  refer 
to  the  faihire  of  issue  at  the  time  of  the  deaths  and  not  to 
an  indefinite  failure.  If  the  daughter  had  died  first,  and 
the  son  afterwards,  but  before  he  had  attained  twenty- 
one,  it  would  be  an  absolute  estate  in  fee  in  him,  descend- 
ible to  his  heir  at  law ;  if  not,  no  meaning  caa  be  given 
to  the  words  of  inheritance  which  accompany  the  devise 
to  the  first  taker.  The  whole  of  the  clauses  ia  the  will 
must  be  taken  together,  and  connected  with  each  other, 
and  from  them  it  is  evident  that  an  equitaUe  estate  in  fee 
was  created  in  the  plaintiff,  and  more  particularly  so,  as 
the  will  appears  to  have  been  framed  by  a  skilful  jierson. 
On  the  whole,  theref(»e,  the  true  construction  of  the  will 
must  be  to  give  the  plaintiff  an  equitable  estate  in  fee, 
with  an  executory  devise  over  in  case  of  his  not  leaving 
issue  living  at  the  time  of  hb  death. 

Mr.  Serjeant  Peake^  in  reply. — ^The  intent  of  the  de- 
visor, to  be  collected  from  the  whole  of  his  will,  is,  that 
the  estate  was  not  to  go  over  till  a  general  failure  of  issue 
of  the  first  taker  \  and  if  so,  it  is  quite  clear,  that  the  pliun- 
tiff  took  an  estate  tail,  although  he  might  have  taken  9Sk 
equitable  estate  in  fee  ia  the  first  instance.  The  effect  of 
the  whole  of  the  will  is^  to  devise  the  testator's  real  pro- 
perty to  his  son,  the  plaintiff,  and  his  heirs,  on  his  attain- 
ing the  age  of  twenty-one ;  and  although  it  has  beea  said, 
that  the  vvill  is  technically  drawn,  yet  it  is  evident,  from 
its  whole  context  (in  which  the  provision  in  respect  of 
the  personal  property  of  the  testator  must  be  included,) 
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tibat  the  son,  W.  C.  Glover,  the  devisee,  took  an  estate  1825. 
tail.  The  case  of  Doe  d.  Smith  v.  Webber ,  is  distinguish- 
able, as  there  the  testatrix  directed  the  sum  of  1,000/.  to 
be  paid  out  of  the  real  estate  to  the  executors  of  ilf.  H,, 
who  was  then  in  existence,  or  to  such  persons  as  she 
should,  by  will,  direct.  There,  too,  the  payment  was  to 
be  made,  by  the  person  in  remainder,  which  shew- 
ed, that  the  event  contemplated  by  the  testatrix  was  an 
approximate,  and  not  a  remote,  ^ent,  vur.  a  failure  of  chil- 
dren or  issue,  at  the  death  of  AT.  H.,  and  not  an  indefi- 
nite faikure  of  bsue,  which  rai^t  happen  at  any  remote 
period. 

Shortly  after  the  last  Term,  the  following  certificate  was 
sent  to  the  Master  of  the  Rolls: — 

"  We  have  heard  this  case  argued  by  counsel;  and,  hav- 
mg  considered  it,  are  of  opinion  that  the  legal  estate  in 
the  real  estates  of  the  testator  is  in  the  trustees,  nomas 
Birch  nnd  WilUam  Henry  Hammond^  and  ynSlc(mtinv^  bo 
until  the  5,000/.  shall  have  been  raised,  as  directed  by  the 
win.  And  that  WiUiam  Cheshire  Glover,  the  devisee, 
would  have  taken  an  estate  in  fee  in  the  said  testator's 
real  estates,  by  virtue  of  his  said  will,  with  an  executory 
devise  over  in  the  event  of  his  dying  without  issue  Uving  at 
his  death,  in  case  the  devise  to  him  had  been  made  with- 
out the  intervention  of  trustees,  he,  the  said  WUUam  Che" 
sMre  Glover,  the  devisee,  having  so  attained  his  age  of 
twenty-one  years. 

W.  D.  Best. 
J.  A.  Park. 

J.  BURROUOH. 

S.  Gaselsb.*' 


464  CASES  IN  TRINITY  TBRM, 

1825. 

Mary  Pullin,  Wife  of  S.  Pullin,  by  T.  Barnes,  her  next 
friendt  and  Other89.^r.  Samuel  Pullin,  Pearsali^ 
and  Andrews. 

The  testator,  by   X  HE  following  CRse  was  Sent,  bjr  the  direction  of  his 

hl^lhifnir^^  ^^^9T^  ^^  ^^^  of  ^^  I^^>  f^^  ^^e  opinion  of  the 
E^^diperi    Judges  of  this  Courts— 

agef,  and  of  cer-  **  Samuel  BuUm,  the  elder,  formerly  otJMngtim,  in  the 
luids^the  pa-  county  of  Middlesex f  now  deceased,  was,  at  the respecti?e 
^Vaf/  Xa  ^™^  ^^  makuig  his  will,  as  herehi-aftev  mentioned,  apd  at 
freehold  and  co-  hi^  death,  seiscd  in  fee  simple  of  eertain  fipeebold  messua- 
were  tubject  to  gcs,  lands,  tenements,  and  hereditaments,  aituatfy  lying, 
s!A^^d  ^^  ^^8  i»  ^be  parish  of  Si.  Mary^  IsUttgian;  and  be 
-'  ^?f3[  ^^  ^^i  ^^  ^^^  respective  times  aforesaid,  seised  to  him 
and  copyhold  and  his  heirs,  according  to  the  cufitom  of  the  manor  .of  the 
^^K^sokdiv.  prebendary  odsUngtony  of  certain  copyhold  or  custiwary 
J.,  and  thdr      huids  and  hereditaments,  within,  and  holden  of  the  said 

bein,  upon  ^  '  ' 

tnitt,  for  certain  manor,  whidi  were  also  situate  in  the  said  parish  of  ^/. 
ed inhkwull^and  Martfy  Islington  ;  the  whole  of  which  said  freehold  and  co- 
n^t^fhisfoBe-  Py^^^^  messuages,  lands,  tenements^  and  hereditaments^ 
hold,  copyhold,  were,  at  the  respective  times  aforesaid,  subject  to  a  mort- 

and  leasehold 

estate*,  and  aU  gage  thereof  made  by  him,  the  said  Samuel  PnUin  the 
to'tUs^Ma"^.  p.  elder,  to  Samuel  Rhodes,  of  Islington,  aforesaid,  by  inden- 
The  testato^t  turcs  of  lease  and  release,  .bearing  date  respectively  the 
ing  his  will,  and  S7th  and  S8th  March,  1812;  and  by  a  conditional  sur* 
his  death,  was  render  of  the  said  oopyhold  lands  and  hereditaments  for 
SroTtwenty-  Securing  to  the  said  Samuel  Rhodes,  his  executors,  ad- 
one  acres  of  miuistrators,  and  assigns,  the  re^tranafer  into  his  and  their 

land,  in  /.,  ly- 

ing  separate        name  or  names  of  the  sum  of  10,1S5/.  1&.  6c/.  three  per 

connected  with,  ^^^*  Consolidated  Bank  Annuities;  and  also  the  payment, 
the  lands  moit-    ^m^Q  ^^q\^  rc-transfer,  of  such  sum  or  sums  of  money  as 

gaged  to  o»  /u,  ^ 

andnotinduded  he,  the  Said  Samuel  Rhodes,  would  have  been  entitled  to 
gage;  as  well      receive,  as  and  for  the  dividends  of  the  said  sum  of  10,1S54 

as  of  leasehold 

estates  elsewhere: — Held,  that  the  twenty-one  acres,  not  comprised  in  the  mortgage,  passed  to  the 

testator's  son,  S,  P.,  under  the  residuary  clause. 
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16f.  6d.t  three  per  ceni.  Consolidated  Bank  Annuities,  if  1S26 
the  same  had  remained  standing  in  his  name.  The  said 
Samuel  PtdUn  the  elder^  was  also,  at  the  respective  times 
aforesaid,  seised  in  fee  simple  of  certain  other  freehold 
lands  and  hereditaments,  containing  twenty-one  acres  or 
thereabouts,  also  situate  in  the  said  parish  of  SU  Mary^ 
Islington,  bttt  lying  separate  iirom,  and  unconnected  with» 
the  other  freehold  and  copyhold  messuages,  lands,  tene- 
ments, and  hereditaments,  which  were  comprised  in  the 
said  mortgage,  to  Samuel  Rhodes^  as  before  mentioned, 
and  held  under  a  tide  separaite  and  distinct  from  the  title 
to  the  other  freehold  and  copyhold  messuages,  lands, 
tenements,  and  heredharaents;  and  the  said  frediold 
lands  and  hereditamento  hereinbefore  mentioned  to  con- 
tein  tweEtty^ne  acres,  or  thereaboute,  were  not,  at  the 
respective  thnes*  lefovesaid,  or  at  any  time,  subject  to, 
or  comprised  in,  the  said  mortgage  to  Rhodes;  but  the 
same  w^re,  at  the  respective  times  aforesaid,  subject  to 
a  mortgage  thereof 'made  by  the  %bXA  Samuel  PuUin  i}xe 
elder  to  one  Sarah  Priichard,  by  indentures  of  lease  and 
releaae,  bearing  date  respectively  the  1st  and  Sd  days 
of  January,  1798.  The  said  Samuel  PulUn  Hbe  elder  was 
also,  ait  the  respective  times  aforesaid,  possessed  of  cer* 
tain  leasehold  closes  of  land,  situate  in  the  said  parish  of 
St.  3fary,  leUngton,  and  also  of  a  considerable  leasehold 
estate^  in  the  parishes  of  St.  James,  and  St.  John,  Clerks 
enwell,  in  the  county  of  Middlesex;  and  he  was  also,  at 
the  respective  times  aforesaid,  seised  of  certain  copyhold 
messuages  and  hereditaments,  situate  at  Edgware,  in  the 
county  of  Middlesex;  but  he  was  not  seised  of,  or  entitled 
to,  any  other  freehold  messuages,  lands,  tenements,  or  he- 
reditaments, either  in  the  parish  of  St.  Mary,  Islington, 
or  elsewhere.  The  said  Samuel  PulKn  the  elder,  being 
so  seised  and  possessed  as  aforesaid,  duly  made  and  pub- 
lished his  last  will  and  testament  in  writing,  bearing  date 
the  ISth  November,  1814,  which  was  duly  executed  and 
Attested  to  pass  real  estates ;  and  thereby,  after  giving  a 
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1825.  few  pecuniary  legacies,  and,  among  others,  to  Betyamin 
PearsaU  and  WiUiaan  Andrews,  the  sum  of  100  guineas 
each,  the  testator  devised  as  follows : — 

*^  *  And  whereas,  I  am  seised  in  fee  simple,  or  otherwise 
entitled  to  the  inheritance  of  and  in  divers  freehold  mes- 
suages, lands,  tenements,  and  hereditaments,  situate  with- 
in the  parish  oiSt.  Mary,  Islington,  in  the  county  of  Mid^ 
dlesexy  and  am  also  seised,  to  me  and  my  heirs,  according 
to  the  custom  of  the  manor  of  the  prebendary  pf  Istingian, 
otherwise  Isledon,  in  the  county  of  Middlesex ,  of  certaim 
copyhold  or  customary  lands  and  hereditaments  with- 
in and  held  of  the  said  manor  (which  copyhold  or  custom- 
ary lands  and  hereditaments  I  have  duly  surrendered,  or 
intend  to  surrender,  to  the  use  of  this  my  last  will),  and 
aU  which  freehold  and  copyhold  messuages^  lands,  and 
hereditamenis,  are  sulgect  to  a  mortgage  thereof,  made  by 
me  to  Samuel  Rhodes,  -of  Islington,  aforesaid,  for  secur- 
ing to  him  the  re-transfer  of  the  sum  of  10,1S5A  1&.  6d. 
three  per  cent.  Consolidated  Bank  Annuities,  lent  me  by 
him;  and  also  for  securing  to  him  the  payment,  until  such 
re-transfer  of  such  sum  or  sums  of  money,  as  he  would 
have  been  entitled  to  receive  for  dividends  on  the  said 
stock,  if  the  same  had  remained  standing  in  his  name;  now 
I  do  hereby  give  and  devise  aU  and  every  my  smdfree^ 
hold  and  copyhold  or  customary  messuages^  lands,  and  he^ 
reditamenis,  with  their  appurtenances,  unto  the  said  Ben^ 
jamin  Pearsall  and  William  Andrews,  and  their  heirs,  to 
the  use  of  them  and  their  heirs :  nevertheless,  upon  the 
trusts,  for  the  intents  and  purposes,  and  with,  under,  and 
subject  to,  the  powers  and  provisoes  hereinafter  declared 
and  contained  of  and  concerning  the  same.' 

^^  The  testator  then  proceeded  by  his  will  to  declare  the 
trusts  of  the  said  devise,  which  were,  for  the  benefit  of 
his  natural  son,  Samuel  Pullin  the  younger,  and  of  Mary 
PulHn,  then  and  now  the  wife  of  Samuel  Pullin  the  young- 
er, and  of  any  future  wife  oi  Samuel  Pullin  the  younger^ 
and  of  the  child  or  children,  grandchild  or  grandchildren. 
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or  other  issue  of  Samuel  PuUin  the  younger,  m  the  man-  1825. 
ner  therein  mentioned,  with  benefit  of  survivorshipi  among 
the  children  of  Samuel  Pulttn  the  younger,  and  in  default 
of  issue  of  Samuel  PulUn  the  younger,  for  the  benefit  of 
the  appointees  o( Samuel  PuUin  the  younger;  and,  in  de- 
fault of  such  appointment,  for  the  benefit  of  the  right 
heirs  of  the  testator;  with  the  usual  powers  to  die  trustees 
to  apply  the  rents  and  profits  of  the  said  estates  for  the 
maintenance  of  any  child  or  children  of  Samuel  PuUin  the 
younger,  during  their  respective  minorities.  The  testator 
thereby  also  gave  a  power  to  Samuel  Pulttn  the  younger, 
during  his  life,  and,  after  his  decease,  to  the  trustees,  to 
grant  such  building  and  other  leases  as  therein  mentioned* 
The  will  also  contained  the  usud  clauses  for  the  appoint- 
ment of  new  trustees,  and  for  indemnifying  them;  and  the 
testator,  after  giving  to  his  servant  Mary  Johnson,  during 
her  life,  an  annuity  of  SO/.,  to  be  paid  out  of  the  residuary 
perscnal  estaie,  proceeded  as  follows : — 

**  '  And  ail  the  rest,  residue,  and  remainder,  of  my  free- 
hold, copyhold,  and  leasehold  estates,  ^atsoever  and 
wheresoever,  and  of  every  nature  and  kind,  with  their  re- 
spective appurtenances,  and  all  my  interest  therein  respect- 
ively, and  also  aU  my  goods,  chattels,  and  personltl  estate, 
whatsoever  and  wheresoever,  t  give,  devise,  and  bequeath, 
unto  my  said  son,  Samuel  PuUin,  his  heirs,  executors,  ad- 
ministrators, and  assigns  respectively,  according  to  the  re- 
spective natures  and  tenures  diereof,  and  to  and  for  his 
and  tbeir  absolute  use  and  benefit,  and  I  appoint  hitn  S(de 
executor  of  this  my  will.' 

'^  The  testator  died  in  die  month  o(  January,  1816,  with- 
out having  altered  or  revoked  his  will,  leaving  the  trus- 
tees, Benjamin  PearsaU  and  William  Andrews,  and  his 
son  Samuel  Pulttn,  him  surviving." 

The  question  for  the  opinion  of  the  Court  was :  ''  Whe- 
ther the  freehold  lands  and  hereditaments,  hereinbefore 
mentioned,  as  containing  twenty-one  acres  or  thereabouts. 
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1825.  which  were  not  comprised  in  the  mortgage  to  Samuel 
Rhodes,  passed,  by  the  devise,  to  the  trustees,  Benjamin 
PearsaU  and  WiUiam  Andrews,  and  their  heirs ;  or,  whe- 
ther  the  same  passed,  by  the  residuary  devise  and  bequest, 
to  Samuel  PuUin  the  ybunger,  his  heirs,  executors,  ad- 
ministrators, and  assigns." 

The  case  came  on  for  argument  in  the  course  of  the  last 
Term, 

Mr.  Serjeant  fFilde,  for  the  trustees,  Benjamin  PearS' 
all  and  William  Andrews. — ^The  question  in  this  case  turns 
solely  on  the  intent  of  the  testator,  which  must  be  collect* 
ed  from  the  whole  of  his  will,  by  which  it  is  evident  that 
he  meant  to  devise  to  the  trustees  all  his  freehold  and  co- 
pyhold lands,  which  were  described  in  the  recital  as  being 
situate  in  the  parish  of  St.  Mary,  Islington,  and  not  to 
limit  them  to  those  messuages  and  lands  which  were  mort- 
gaged to  Rhodes;  and  if  so,  the  freehold  in  question,  con- 
taining twenty-one  acres,  which  was  not  comprised  in  that 
mortgage,  passed  to  PearsaU  sxiA  Andrews,  as  trustees  un- 
der the  will.  No  question  arises  as  between  an  heir  at  law 
and  a  devisee,  but  merely  as  between  two  devisees.  This 
case  is  distinguishable  from  every  other,  as  the  description 
of  the  property  is  not  expressed  in  the  words  of  the  devise 
to  the  trustees,  but  in  the  previous  recitali  and  each  case 
must  depend  on  the  terms  of  the  wUl  to  which  it  may  ap- 
ply. The  will,  at  its  commencement,  recites  that  the  de- 
visor was  seised  in  fee  of  iUvers freehold  messuages,  in  the 
parish  of  St.  Mary,  Islington,  and  also  of  certain  eopykdld 
lands,  in  the  manor  of  the  prebendary  of  Islington;  and  he 
gave  and  devised  all  and  every  his  said  freehold  and  co- 
pyhold lands,  with  their  appurtenances,  to  PearsaU  and 
Andrews,  and  their  heirs,  on  Certain  trusts  declared  in 
the  will.  The  word  cRvers,  in  the  introductory  recital, 
imports  more  than  one  estate,  and,  coupled  with  certain 
copyhold  lands,  it  must  be  inferred  that  the  testator  meant 
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that  the  whole  of  his  freehold  and  copyhold  property  at  Is-  1B25. 
Umgtim  should  pass.  As  to  the  rest,  residue,  and  remain- 
der, of  the  testator's  frediold,  copyhold,  and  leasehold  es- 
tates, which  he  devised  to  his  son,  SmmuelPtdUn^  and  which 
might  pass  to  him  under  the  residuary  clause,  it  must  be 
taken  to  apply  to  the  testator's  leasehold  estates  at  Islington^ 
and  CleriemweU,  and  to^  the  copyhold  at  Edgware.  Al- 
though in  the  recital  it  is  stated  that  all  the  testator's  free- 
hold and  copyhold  lands  at  Islington  were  subject  to  a 
m<nrtgage  to  Rhwle^  still  it  is  mere  matter  of  deseription, 
and  not  oi  limitation.  So  the  word  ondf,  as  connecting 
those  estates  with  the  befocermentioned  fredbold  and  co- 
pyhold, IS  only  an.  additiomll  desciiptionj  but  does  not 
limit  theanteoedeiit  general  terms.  The  testator  clear- 
ly meant  that  the  trmtees  should  be  acquainted  ;with 
the  nature  of  his  estates,  atid  the  extent  of  his  interest  in 
them;  and,  if  he  mtended  to  give  them  part  only  of  his 
property  at  IMngton,  it  would  have  been  described  ac- 
cordingly. The  only  difficulty  as  to  the  intention  of  the 
testator  arises  from  the  residuary  clause;  but  there  is  per- 
sonal property  to  which  that  applies;  and  although  the 
words  **  freehold,  copyhold,  and  leasehoU,"  are  there  in- 
troduced, yet  they  can  have  no  effisct  as  to  the  testa- 
tor^B  freehold  and  copyhold  estates  at  Islington,  which  had 
been  dearly  devised  to  the  trustees  in  the  previous  part  of 
the  will.  In  Marshall  v.  Hopkins  (a),  the  testator,  being 
seised,  by  the  same  tide,  of  a  messuage,  and  nineteen  acres 
of  land,  induding  Floodgate  Meadow,  in  the  parish  of 
Mavesyn  Ridware,  which  parish  consists  of  the  townships, 
Mawsgn  Itidware,  Blythbury,  and  Hill  Bidware;  and 
having  other  property  in  HiU  Bidware,  and  no  where 
else;  and  the  messuage  in  Blythbury,  with  two  of  the 
nineteen  acres  there,  being  m  the  occupation  of  T.  W., 
and  the  rest  of  the  nineteen  acres  being,  partly  in  the  oc- 
cupation of  other  tenants,  and  partly  in  his  own;  devised 

(s)  15  East,  309. 
VOL.  X.  II 
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18f?5.  ^'  all  his  messuagCj  with  all  lands,  hereditaments,  and  ap*- 
purtenances  thereunto  belonging,  situate  in  Blffthbury^  in 
the  parish  of  M.  /{•,  now,  in  the  oceupaiion  of  T»  W,,  ex- 
cept Floodgate  Meadow:* — it  was  held,  that  the  devise 
was  not  confined  to  lands  in  Btythbury^  then  occupied  by 
7.  W.,  but  extended  to  all  the  lands  in  Blyihbury  held 
under  the  same  title  with  the  messuage;  and  that  the 
words  '^  now  in  the  occupation  of  T.  WJ"  were  to  be  trans- 
posed and  applied  to  the  messuage  then  occupied  by 
71  W*,  according  to  the  fact,  which  transposition  would 
render  the  whole  consistent;  whereas,  without  it,  the  ezr 
ception'of  i^oo^fo/e  Meadow  was  nugatory,  as  that  never 
had  been  in  the  occiq>ation  of  71  W. :  and  it  was  held  to 
be  no  objection  to  this  construction,  that  a  residuary  clause, 
giving  all  other  the  testator's  real  estate,  in  Maveejff^  Bid* 
ware,  would  have  nothing  to  operate  upon;  the  Noocfgaie 
Meadow,  and  the  property  in  the  township  of  Hill  Bid- 
ware,  being  speciQcally  devj^  in  the  swiei  clause;  and 
Mr.  Justice  Le  Bkmc  there  said  (a),.  **  Nothing  is  more  fire* 
quent  in  wills  than  such  sweeping  clauses^  after  a  specific 
devise  of  all  the  estates  of  the  testator,  giving  all  other  hb 
real  estates,  when  he  has  nothbg  else  leffc  to  dispose  of.** 
The  devise  of  o/Z  and  every  of  the  devisor's  said  freehold 
and  copyhold  messuages,  lands,  and  hereditaments,  to  the 
trustees,  embraces  all  the.  property  of  which  he  was  seised 
within  the  parish  of  St.  Mary,  Islington,  at  the  time  of 
making,  his  wiU;  and  although  the  Unds  were  previously 
stated  in  the  recital  as  being  subject  to  a  mortgage  to 
Bhodes,  yet,  as  all  the  freehold  and  copyhold  landa 
were  afterwards  expressly  devised  to  the  trustees^  the 
addition  of  inaccurate  particulars  will  npt  vitiate  such 
devise.  In  Boe  d.  ConoUy  v.  Vernon  (b),  it  was  held, 
that  where  there  was  a  grant  of  a  particular  things  once 
particularly  ascertained  by  some  cicctimstance  belonging 
to  it,  the  addition  of  an  allegation  mistaken  or  fidse  re* 

(a)  15  East,  319.  {h)  5  East,  51 . 
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specting  it,  would  not  frustrate  the  grant  In  Blague  v.  1825. 
GM{d)y  a  devise  of  a  house  called  the  '' comer  house/' 
was  holden  a  sufficient  description  to  pass  the  house  so 
named,  though  it  was  fturther  stated  to  be  in  the  tenure  of 
Benson  and  Hiieheoeky  when  in  fact  it  was  in  the  tenure 
of  Benson  and  one  HoU;  and  Lord  Ettenborongh,  in 
commenting  on  that  case,  in  deliYering  the  judgment 
of  the  Court  in  Roe  d.  ComoUy  v.  Vernon,  observed  (i), 
that  in  Cro.  Car.  it  was  said,  that  the  addition  in  tenure 
of  Hiieheoeky  although  it  was  not  in  the  tenure,  and 
was  a  mistake,  wals  yet  but  surplusage,  and,  although 
false,  should  not  vitiate  the  devise.  So  here,  although 
in  the  previous  recital  in  the  will  all  the  testator's  lands 
at  IsBngton  were  described  as  being  mortgaged  to  Rhodes, 
yet  it  will  not  vitiate  the-  devise  to  the  trustees,  as  the 
testator  meant  to  leave  them  all  and  every  the  freehold 
and  copyhold  messilages  and  lands  at  Islington  of  which 
he  was  then  seised.  Suppose^he  had  stated  in  the  recital 
that  they  were  all  in  the  occupation  of  Rhodes,  it  would  be 
mere  matter  of  description,  and  not  of  limitation.  Besides, 
the  testator  directed  an  annuity  of  30/.  to  be  paid  to  his 
servant,  during  her  life,  out  of  the  residuary  personal  estate, 
from  which  it  must  be  inferred,  that  he  intended  that  the 
whole  of  his  real  estates  should  pass  to  the  trustees. 

Mr*  Serjeant  Bosanquet,  contra. — ^Although  in  Roe  d. 
ComoBy  v.  Vernon  it  was  held,  that,  where  there  is  a 
grant  of  a  particular  thing  once  ascertained,  the  addition 
of  a  false  or  mistaken  allegation  will  not  frustrate  it;  yet, 
wtiere  a  grant  is  in  general  terms,  the  addition  of  a  parti- 
cular circumstance  wiO  operate  by  way  of  restriction  and 
mod^caticm  of  the  grant;  or,  in  other  terms,  that  which  is 
mere  allegation,  may,  if  consistent,  operate  as  a  restriction. 
Here,  the  testator  began  his  will  by  reciting  that  he  was 

(a)   Cro.  Car.  473.  (&)5Ea8t,79. 
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1825.  seised  in  fee  of  divers  messuages  and  lands^  and  entitled  to 
certain  copyhold  lands  at  Islington,  all  which  were  subject 
to  a  mortgage  made  by  him  to  Rhodes  for  securing  to  him 
the  re-transfer  of  a  certain  sum  in  the  funds  lent  by  Rhodes 
to  the  testator.  The  terms  of  the  mortgage,  therefore, 
are  stated  with  the  most  minute  accuracy,  and  that  clearly 
indicates  the  testator*8  intention  that  those  estates  oin- 
fy  should  -pass  to  the  trustees;  and  although  he  de- 
vised aU  and  every  his  seUd  freehold  and  copyhold  mes- 
suages and  lands  to  them,  still  those  words  must  have 
reference,  and  be  confined  to  the  estates  previously  stat- 
ed to  be  situate  at  Islington  and  in  mortgage  to  Rhodes. 
The  word  divers  cannot  be  considered  as  synonimous  with 
a//,  and,  therefore,  cannot  be  taken  to  comprehend  all  the 
freehold  messuages  and  lands  the  testator  had  at  Isling* 
tony  but  only  those  mortgaged  to  Rhodes;  and  it  must 
be  assumed  that  the  person  who  nmde  the  will  had  seen 
the  mortgage  securities.  The  words  in  the  devise  to 
the  trustees,  viz,  **  all  and  every  my  said  fireehold  and 
copyhold  messuages,  lands,  and  hereditaments,''  must 
refer  to  the  last  antecedent,  vix.  •  to  the  lands  mentioned 
as  being  mortgaged  to  Rhodes.  If  it  were  clear  that 
at  was  the  intention  of  the  testator  to  give  hb  trustees 
all  his  freehold  estates,  it  must  be  admitted  that  the 
.  word  freehold,  in  the  residuary  clause,  would  have  no 
effect  or  operation;  but  he  has  confined  the  property  he 
intended  should  pass  to  them,  rur.  the  lands  at  Islington 
in  mortgage  to  Rhodes.  In  Gascoigne  v.  Barker  (a),  a 
person  gave  to  his  son  Henry,  all  his  lands,  tenements^ 
and  hereditaments,  in  possession  and  reversion,  freehold 
and  copyhold,  in  the  parish  of  Chiswick,  or  elsewhere  in 
the  county  oi  Middlesex  {^hvdi  copyhold  lands  the  testa- 
tor had  surrendered  to  the  use  qf  his  will),  to  him  and  his 
heirs ;  and  Lord  Hardwicke  held,  that  the  words  in  the 
parenthesis  were  to  be  taken  as  restrictive  of  the  first 

(«)  3Atk.8. 
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words  of  the  deyise,  so  that  the  devise  should  be  con-  1825. 
stnied  only  to  extend  to  copyholds  actually  surrendeiedi 
and  not  to  any  others.  The  same  point  was  determined 
in  WUsan  v.  Mount  (a).  Although  the  case  of  Banks  v. 
Denshaw  (i)»  may  be  said  to  be  in  opposition  to  those 
decisions,  where  a  testator  gave  aU  and  every  his  freehold 
and  copyhold  messuages  to  A.,  and  B.  (having  surrendered 
the  copyhold  part  thereof  to  his  will);  and  he  had  two  co* 
pyholds,  one  of  which  he  had  surrendered,  and  the  other 
not;  it  was  held,  that  both  passed  by  it,  it  being  clearly  his 
intention  that  they  should;  besides,  there,  the  testator  will- 
ed that  the  copyhold  part  should  be  subject  to  the  payment 
of  400/.  due  on  a  mortgage  of  a  part  thereof;  and  the  mort- 
gage was  on  the  part  of  the  copyhold  which  was  not  sur- 
rendered. But  here  the  testator  intended  that,  under 
the  devise  to  them,  the  trustees  ahould  only  take  the  es- 
tates in  mortgage  to  Rhodes.  ' 

Lord  Chief  Justice  Best. — At  present,  I  entertain  no 
doubt  whatever  in  this  case.  It  is  unnecessary  to  refer  to 
previous  decisions,  as  little  assistance  can  be  derived  from 
them,  except  with  reference  to  certcun  principles  which  have 
been  from  time  to  time  laid  down.  The  words  of  every 
will  differ;  and  the  ground  on  which  I  think  that  this  case 
must  be  decided,  is,  that,  on  looking  at  the  whole  of  the 
will,  and  giving  the  best  possible  effect  to  the  intention  of 
the  testator,  the  twenty-one  acres  in  question  did  not  pass 
imder  the  particular  devise  to  the  trustees,  but  that  they 
passed  to  Samuel  PuUin  the  younger,  under  the  residuary 
clause  of  the  will.  I  agree  with  Lord  EUenborough  in 
Bjoe  d.  ConoUy  v.  Vernon^  that,  where  the  previous  devise 
is  clear  and  precise,  the  property  ascertained  by  it  will 
pass,  and  that  a  subsequent  misdescription  will  not  affect 
it ;  but,  if  the  terms  of  the  devise  be  doubtful,  that  prin- 

(fl)  3Vc8.  191.  (/>)  3Atk.585. 
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1826.  ciple  will  not  apply.  Herej  it  appears  to  me  to  be  dear, 
that  the  testator  did  not  intend  that  the  twenty-one  acres 
should  pass  to  the  trustees,  and  although  he  has  used  the 
word  aUf  still  it  does  not  refer  to  all  his  estates  at  Uing^ 
tan,  but  only  to  all  those  which  were  subject  to  a  meArt- 
gage  to  Rhodest  the  particulars  of  whidi  mortgiige  be 
has  most  mbutely  specified,  and  introduced  by  way  of 
description.  If  a  man  devise  a  particular  part  of  his  pro- 
perty, and  shew  to  which  he  intends  to  refer,  by  de- 
scribing it,  as  bdng  mortgaged,  or  in  the  tenure  or  oc- 
cupation of  another,  such  property  only  will  pass;  but 
where  he  devises  all  his  property  generally,  whether  fii«e* 
hold  or  copyhold,  it  cannot  be  limited  to  an  estate  of  any 
particular  description.  But  here  the  testator  has  de- 
scribed the  property  in  the  previous  part  of  the  will;  and 
although  he  has  not  designated  it  in  the  -devbe  to  the  trus- 
tees, still  there  is  sufficient  to  shew  that  the  lands  in  mort- 
gage to  Rhodes  only  were  to  pass  to  them.  As  to  the  tes- 
tator's having  charged  the  annuity  on  his  personal  estate,  if 
Samuel  Pnllin,  the  son,  were  to  sell  the  estates  devised  to 
him,  it  might  be  inconsistent  to  charge  them  with  the  pay- 
ment of  the  annuity.  The  testator,  therefore,  directed  it 
tgbe  pud  out  of  the  residuary  personal  estate,  so  as  to 
leave  the  real  untouched  and  undisturbed.  The  residu- 
ary clause  would  be  altogether  inoperative,  if  this  construc- 
tion be  not  put  on  die  will;  and  we  are  bound  to  construe 
it  so  as  to  give  the  fiill  effisct  to  every  part  of  it.  I  also 
agree  with  Mr.  Justice  Le  Blanc,  in  Marshall  v.  HopUns, 
that  sweeping  clauses  are  frequently  introduced  into  wills, 
after  a  specific  devise  of  all  the  testator's  estates,  giv- 
ing all  other  his  real  estates,  when  he  has  nothing  left  to 
dispose  of;  but  Mr.  Justice  Bayley  there  said,  that  he 
thought  it  was  the  testator's  intention  to  give  all  that  he 
had  in  Blyihbury,  under  one  title;  and  here  the  testator 
had  lands  at  Islington  which  were  not  comprised  in  the 
mortgage  to  Rhodes. 
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Shortly  after  the  last  Term,  the  following  certificate  was 
sent  to  the  Master  of  the  Rolls. 

"  We  have  heard  this  case  argued  hy  counsel,  and,  hav- 
ing considered  the  same,  are  of  opinion  that  the  said  firee^ 
bold  lands  and  hereditaments,  in  the  case  mentioned,  as 
^containing  twenty  one  acres,  or  thereabouts,  which  were 
not  comprised  in  the  said  mortgage  to  the  said  Samuel 
Rhodes f  did  not  pass  by  the  said  devise  to  the  said  Ben- 
jamin  PearsaUeaid  William  Andrews ,  and  their  heirs;  but 
that  the  same  passed,  by  the  said  residuary  devise  and  be* 
quest,  to  the  said  Samuel  PuXUn  the  younger,  his  heirs, 
executors,  administrators,  and  assigns. 

W.  D.  Best, 
J.  A.  Park, 

J.  BuRROUGir, 

S.  Gasbleb." 


1625. 


Barnard  v.  Neville. 
The  defendant  was  arrested  by  virtde  of  a  writ  sued  out 
upon  the  following  affidavit  to  hold  to  bail: — 

**  George  Walker ,  of  &c.f  nmketh  oath  and  saith,  that 
the  defendant  is  justly  and  truly  indebted  to  the  plaintiff, 
in  trust  for  this  deponent^  in  th^  sum  of  2,063/.,  secured 
to  the  plaintiff  by  an  indenture  made  between  him  and  the 
defendant,  on  the  16th  October,  1820,  by  which  the  de- 
fendant covenanted  to  pay  to  the  plaintiff  the  sum  of  SOL 
and  the  costs  of  executing  the  indenture;  and  also  to  pay 
to  the  plaintiff,  his  executors,  administrators,  and  assigns, 
tbe  further  sum  of  2000^.;  and  which  said  sums  were  to  be 
paid  to  the  plaintiff  at  certain  times^  and  on  certain  events, 
which  have  now  passed  and  happened:  and  that  such  sums 
have  not  as  yet  been  paid." 


June  ah. 

An  affidavit  to 
hold  to  bail  stat- 
ed that  *'Uie 
defendant  was 
indebted  to  the 
plaintiffiD  a  cer- 
tain sum,  secur- 
ed to  the  plain- 
tiff  by  an  in- 
denture, by 
which  the  de- 
fendant cove- 
nanted to  pay 
certain  specified 
sums,  at  certain 
times,  and  on 
certain  events, 
which  had 
passed  and  hap- 
pened, and  that 
such  sums  had 
not  been  paid:" 
Held  sufficient. 


Barnard 


Neville. 


476  CASES  IN  TRINITY  TK^U, 

1825.  Mr.  Seijeant  PeU  moved  for  a  Tvle,  calling  oa  th^  plain- 

tiff to  shew  cause  why  the  defendant  should  not  be  dia- 
9. '"  charged  out  of  the  custody  of  the  Sheriff  of  Middlesex, 
on  entering  a  common  appearance*  He  contended^  that 
this  affidavit  was  not  sufficiently  explicit  or  certain,  as  it 
should  have  disclosed  the  nature  of  the  debt,  and  the  man- 
ner of  its  becomii^  due  &^m  th^  defendant  to  the  plain- 
tiff; that  it  was  not  so  framed  as  that  perjury  might  beas^ 
signed  on  it;  and  that,  for  any  thing  that  appeared  on  the 
face  of  it,  the  debt  might  have  been  foundjed  upon  a  con- 
sideration which  was  altogether  illegal  and  void.  In  JSo- 
sanquei  v.  FiUis  {a),  an  affidavit  that  the  defendant  was 
indebted  to  the  plaintiff  in  the  sum  of  6000^^  upon  a  bond 
made  and  entered  into  by  the  defendant  to  the  plwitiff, 
in  the  penal  sum  of  ^,000^,  without  sbeyripg  the  condi- 
tion of  the  bond,  was  held  to  be  insufficient;  and  Mr.  Jus- 
tice Le  Blanc  said: — "  Consistently  with  this  affidavit,  it 
might  be  a  bond  for  securing  the  performance  of  covenants 
and  agreements,  upon  which  the  plaintiff  could  not  hold 
the  defendant  to  bail,  without  stating  breaches,  and  how 
much  he  is  damnified.*'  So  here,  the  nature  of  the  cove- 
nant or  agreement  between  the  parties,  should  have  been 
stated  on  the  face  of  the  affidavit. 

Lord  Chief  Justice  Best. — I  think  the  affidavit  is  suffi- 
ciently explicit  and  certain.  It  alleges  an  indenture  under 
which  certain  sums  were  to  be  paid  by  the  defendant  to 
the  plaintiff,  *^  at  certain  times,  and  on  certain  events,  which 
have  now  passed  and  happened."  If  this  were  false,  an  in- 
dictment for  perjury  would  certainly  lie  against  the  party 
who  made  it  The  case  of  Bosanquet  v.  FUlis  is  distin- 
guishable, as  there  the  affidavit  contained  nothing  to  shew 
how  the  debt  became  due;  and  Lord  EUenbarough  said: 
"  non  constai  but  that  the  bond  might  be  conditioned  for 

(a)  4Mau.&Sehv.ddO. 
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the  perfonnance  of  covenants;^  in  which  case  there  might 
be  nothing  due.  Here,  however,  the  affidavit  expressly 
states,  that  a  debt  is  due.  As  to  the  consideration,  if  ille- 
gal, it  may  be  shewn  at  a  future  time ;  but  we  cannot  de- 
cide that  point  on  motion. 

Mr.  Justice  Park. — In  an  affidavit  to  hold  to  bail  on  a 
bin  of  exchange  or  promissory  note,  it  is  enough  to  state 
that  it  was  payable  at  a  day  past.  The  consideration  in 
such  a  case  is  never  shewn ;  and  there  is  no  reason  for  re- 
quiring it  here. 

Mr.  Justice  Burrough. — If  we  were  to  hold  it  neces- 
sary to  set  out  the  consideration  in  an  affidavit  of  debt,  it 
might  frequently  have  the  effect  of  making  such  affidavit 
of  equal  length  with  the  declaration. 

Rule  refused. 


HaDWEN  r.  MeNDIZABEL.  Saturdaw, 

June  4tA. 

jPHIS  was  an  action  of  assumpsit^  for  goods  sold  and  de-  The  defendant 

livered. — ^At  the  trial,  before  Lord  Chief  Justice  Best,  at  pidntf^inpay! 

Guildhall,  at  the  sittings  after  the  last  Term,  it  appeared  °^°Jig^'' 

that  the  plaintiff  and  defendant  were  merchants,  the  latter  exchange,  which 

residing  in  Spain.  For  the  plaintiff,  a  witness  was  called,  to  dishonoured, 

prove  admissions  made  by  the  defendant,  at  Seville,  as  to  ^m^rtihe price 

the  purchase  of  the  goods,  and  that  a  balance  was  due  of  the  goods:— 

^  .     .  .        .  Held,  that  the 

from  him  to  the  plaintiff,  who  stated,  on  cross-examination,  plaintiff  was  not 

that  the  defendant  gave  the  plaintiff,  in  pa3anent  for  them,  duce  the  ^  at 

five  bills  of  exchange,  one  of  which  had  been  paid,  as  was  Sat^Sc  fiict"of 

also  part  of  another ;  but  that  the  other  three  were  dis-  their  being  in 

the  possession 

honored,  and  were  afterwards  transferred  by  the  plaintiff  of  his  agent  at 
to  one  Butler,  who  gave  his  acceptances  for  their  amount ;  bvhk  right  of^ 
that  Butler  afterwards  became  bankrupt;  and  that  the  recovery. 
plaintiff  had  only  received  a  dividend  on  one  of  his  accept- 
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1825.        anccs  from  his  estate ;  anft  that  three  years  since  the  de- 
j|][J[^      fendant  made  out  an  account  at  Sevilh;  and  that  the  ori- 
V.  ginal  bills  given  for  the  payment  of  the  goods  were  still  in 

existence,  and  were  in  the  hands  of  an  agent  of  tbe 
plaintiff.  On  this  evidence  it  was  sabmitted,  for  the  de* 
fendant,  that  the  plaintiff  could  not  recover  without  pro* 
during  the  bills,  as  they  might  be  then  outstanding  in  the 
hands  of  a  bond  fide  holder,  to  whom  the  defendant  would 
be  again  liable  for  their  amount.  His  Lordship,  however, 
thought  that  the  plaintiff  was  entitled  to  recover  for  the 
original  consideration,  and  that  it  was  not  necessm^  that 
he  should  produce  the  bills.  The  Jury  accordingly  re- 
turned a  verdict  for  the  pla{ntiff,~Hlamages  S,£0(U.,  being 
the  amount  remaining  due  for  the  goods  supplied. 

Mr.  Serjeant  Pell  now  applied  for  a  rule,  calling  on  the 
plaintiff  to  shew  cause  why  that  verdict  should  not  be  set 
aside  and  a  new  trial  granted,  on  the  ground,  that,  if  the 
bills  were  in  circulation,  the  defendant  would  be  liable  to 
be  arrested  on  them,  notwithstanding  the  plaintiff  had  re- 
covered in  this  action.  He  referred  to  the  case  otDan- 
gerjield  v.  Wilby  (a),  where  the  declaration  contained  a 
coutit  upon  a  promissory  note  made  by  the  defendant, 
payable  to  the  plaintiff,  and  the  money  couiits ;  and  at  tbe 
trial,  the  note  was  stated  to  have  been  lost,  though  no  evi- 
dence was  offereil  of  that  fkct ;  but  it  was  proved  thaty  on 
the  money  being  demanded,  the  defendant  had  apologised 
for  not  having  paid  the  money  on  aceouni  of  ike  note;  it 
was  contended,  for  the  plaintiff,  that  the  liote  was  (ffllj 
evidence  of  the  consideration  (which  was  stated  to  have 
been  money  lent),  and  that  he  might  abandon  the  note  and 
go  for  the  consideration.  But  Lord  EUenborougk  said, 
that,  as  the  note,  for  any  thing  that  appeared  in  evidence, 
was  in  existence,  it  might  still  be  in  circulatiot),  and  the 
defendant  be  liable  to  be  chilled  upon  to  pay  it  \  so  that  be 

(a)  4  Esp.  Rep.  159. 
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might  be  subjected  twice  to  the  payment  of  the  same  de-  1825. 
mand ;  and  that,  without  proving  the  note  to  have  been 
lost,  the  plaintiff  was  not  entitled  to  recover.  Although 
in  that  case  the  plaintiff  declared  on  the  note,  yet  the 
principle  laid  down  by  Lord  Ellenborough,  is  most 
correct  and  directly  applicable,  and  there  must,  conse- 
quently, be  a  new  trial.  ^ 

Lord  Chief  Justice  Best. — It  was  proved  at  the  trial 
that  the  original  bills  were  in  the  possession  of  the  plain- 
tiff's agent,  and  I  thought  that  he  had  a  right  to  retain 
them  until  the  defendant  was  ready  to  pay.  In  Danger'- 
field  y«  Wilbtfi  the  plaintiff  declared  on  the  note,  which 
might  have  been  in  existence,  and  in  the  hands  of  a  third 
person,  as  its  absence  was  not  accounted  for.  The  pre- 
sent case,  however,  is  wholly  different.  The  action  was 
not  brought  on  the  bills.  If  it  had  been,  no  doubt  they 
must  Lave  been  produced.  The  plaintiff,  however,  relied 
on  his  original  demand,  and  declared  for  goods  sold  and 
delivered,  the  consideration  for  which  the  bills  were  given; 
and  he  thereby  threw  the  onus  of  setting  np  the  bills  on 
the  defendant. 

Mr.  Justice  Park,  and  Mr.  Justice  Burrouoh,  concur- 
red. 

Mr.  Justice  Gaselee.— It  is  quite  clear,  that,  under  the 
drcumstances,  the  plaintiff  was  entitled  to  declare  for 
the  goods  sold  and  delivered  to  the  defendant,  the  con- 
sideration for  which  the  bills  were  originally  given,  with- 
out introducing  counts  on  the  bills.  The  defendant  may 
pay  the  amount  of  the  verdict  into  Court,  and  move  that 
execution  may  be  stayed  until  the  bills  are  delivered  up; 
but  it  appeats  to  me,  that  there  is  no  ground  to  set  aside 

the  verdict  of  the  Jury. 

Rule  refused. 
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TM€$dmf^  Hughes  v.  Oilman  and  Others. 

June  7  th.       ^^ 
In  an  acdon  of    JL  lIIS  was  an  action  of  tre&pass  brought  by  the  plaintiff, 
ba^k^t^ntt  *  bankrupt,  against  his  assignees,  for  seizing  and  taking 
his  anignees,      his  goods.— At  the  trial,  before  Lord  Chief  Justice  Bestj 

it  appeared  that  o  ' 

the  pUintiff,  at  Westminster,  at  the  sittings  after  the  last  Term,  the 
in  theKhtg's  ^'  only  question  was,  whether  the  plaintiff  had  committed  an 
th^e^'i^w-   ^*  ^^  bankruptcy  on  the  1st  February,  1825,  which  was 

maining  a  n^ht  the  only  act  on  which  the  commission  could  rest.    It  sp- 
at iiis  home,  . 
when  he  caused  peared,  that  before  and  on  that  day  the  plaintiff  was  con- 

Aut*  a?aS*w-    fined  for  debt  within  the  prison  of  the  King's  Bench;  that, 

lier  hour  than     q^  the  moming  of  that  day  he  obtained  a  day-rule,  and 

denied  to  the      went  to  his  house  ou  Ludgate  Hill,  where  he  remained  all 

tor.   This  was'   ^g^^l  that  he  caused  his  shop  to 'be  closed  much  earlier 

S^rap^to     ^^^  ^*"*^5  and  that,  being  within,  he  was  denied  to  the 

support  the  com.  clerk  of  a  Creditor  who  called  at  the  house  and  desired 

mission.    It  was 

left  to  the  Jury  to  scc  him.  His  Lordship  left  it  to  the  Jury  to  say,  whe- 
the^shtttting  t^   ther  the  shutting  up  the  shop  at  an  earlier  hour  than 

earii«h*oilt1in  °®"*''  ^*^  "°*  ^^"®  ^^^^  *  ^'^^  *°  enable  the  plaintiff  the 
usual  was  not  better  to  cause  himself  to  be  denied  to  his  creditors, 
enable  the  plain-  The  Jury  found  iu  the  affirmative,  and  returned  a  verdict 
^'hSl:   for  the  defendants. 

be  denied  to  his 
creditors.    The 

Jury  having  Mr.  Serjeant  Pell  now  moved  for  a  rule,  calling  on  the 

for  the  assign      defendants  to  shew  cause  why  that  verdict  should  not  be 

CowrtrefoMd to  ^^  *^^^®  *"^  ^  "®^  *"*^  granted,  on  the  ground  of  mis- 
grant  a  new  dLiection,  He  submitted  that,  under  the  circumstances, 
moved  for  on  the  denial  of  the  plaintiff  to  the  clerk  who  called  to  see 
uZudUve*'  ^™»  did  not  Amount  to  an  act  of  bankruptcy;  that  it  did 
jT**  ^toM  ****  ^^^  appear  that  he  called  for  money ;  that  the  Jury  had, 
wiiether,  the  in  fact,  found  that  the  plaintiff  had  committed  an  act  of 
ron^ed  at^  bankruptcy  by  beginning  to  keep  house  on  that  day;  and, 
St  Aedeniai  ***'  ^^  ^  ^'^  probabiUty  the  sole  object  o'f  his  having 

was  not  made  in 

fear  of  a  discovery,  rather  than  lor  the  puipoae  of  arbidhig  a  creditor. 
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been  then  denied,  was  his  apprehension  of  being  detected  1826. 
in  an  infiringement  of  the  rules  of  the  prison,  it  should 
have  been  left  to.tbc^  to  say^  whether,  he  being  concealed 
at  home  for  the  night,  the  denial  was  not  made  in  fear  of 
a  discovery,  rather  than  for  the  purpose  of  avoiding  a 
creditor. 

Lord  Chief  Justice  BEST.-^^The  plaintiff  was  improperly 
out  of  the  rules  at  the  time  of  the  denial.  He  had  caused 
his  shop  to  be  shut  up  at  a  much  earlier  hour  than  usual* 
It  appeared  that  he  had  reason  to  expect  a  visit  from  a 
creditor,  for  he  had  purchased  goods  two  days  before  the 
day  in  question,  for  part  of  which  he  paid,  and  he  pro- 
mised to  give  a  good  bill  for  the  remainder,  but,  before 
enquiry  could  be  made  as  to  the  characters  of  the  parties 
to  the  bill,  he  disposed  of  the  goods  to  an  auctioneer. 
There  was  no  doubt  but  that  the  clerk  called  for  money, 
and  it  was  proved  that  the  plaintiff  heard  his  voice.  If 
the  hour  had  been  late,  and  the  plaintiff  had  retired  to  rest, 
it  would  not  have  amounted  to  an  act  of  bankruptcy;  but, 
as  the  time  at  which  the  clerk  called  was  not  unseasonable, 
the  plaintiff,  by  causing  himself  to  be  denied,  clearly  com- 
mitted an  act  of  bankruptcy ;  and  the  fact  of  his  being 
concealed  at  home  for  the  night,  and  denying  himself 
through  fear  of  a  discovery  of  his  having  broken  the  rules, 
affords  no  answer;  particularly  as  he  had  caused  his  shop 
to  be  shut  at  an  earlier  hour  than  usual,  for  the  express 
purpose  of  concealment 

Mr.  Justice  Park.— -I  see  no  ground  to  induce  the  Court 
to  interfere*  Although  it  has  been  siud,  that  the  clerk 
who  called  at  the  plaintiff's  house,  merely  asked  to  see 
him,  still  there  can  be  no  doubt,  but  that  the  object  of  his 
▼isitwas  to  obtain  money.  The  plaintiff  obtained  goods 
two  days  before  the  evening  in  question,  and  disposed  of 
them  to  an  auctioneer  without  having  paid  for  them*    This 


1825. 
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was  clearly  a  swindling  transaction ;  besides  which,  he  had 
violated  the  roles  of  the  King's  Bench  prison,  and  I  think 
it  was  most  properly  left  to  the  Jury  to  say,  whether 
his  causing  his  shop  to  be  shut  up  at  an  earlier  hour  than 
usual  was  not  done  for  the  purpose  of  evading  his  credit- 
ors ;  and  it  would  be  too  much  for  us  to  say,  that  a  party 
is  to  be  excused  of  one  crime  by  committing  another. 


Mr.  Justice  BuRROuaH. — ^The  Jury  have  virtually  found, 
not  that  the  plaintiff  denied  himself  in  .fear  of  a  discovery 
of  having  infringed  the  rules  of  the  prison,  but,  that  he 
caused  himself  to  be  denied  to  a  clerk  of  a  creditor  who 
catted  and  requested  to  see  him;  and  it  must  be  pre- 
sumed, that  he  shut  up  his  shop  at  an  earlier  hour  than 
usual  for  that  purpose. 


Mr.  Justice  Gaselee  concurring — 


Rule  refused. 


June  7  th* 

If  a  wife  leave 
the  house  of  her 
husband  under 
what  a  Jury 
shall  esteem  a 
reasonable  ap- 
prehension of 
personal  vio- 
lenoe,  the  hus- 
band is  liable  for 
necessaries  sub- 
sequently fur* 
niahed  to  her. 


HouLisTON  r.  Smyth. 

JL  HIS  was  an  action  of  cLSsumptitj  to  recover  from  the 
defendant  the  sum  of  17/.  for  boards  lodging,  and  necessa- 
ries, furnished  by  the  plaintiff  to  the  defendant'^  wife,  from 
the  18th  May  to  the  13th  Jtdy,  1884.  The  defendant 
pleaded  the  general- issue. 

At  the  trial,  before  Lord  Chief  Justice  Betif  at  West- 
minster^ at  the  Sittings  after  the  last  Term,  it  appeared 
that  the  marriage  between  the  defendant  and  his  wife 
took  place  in  the  year  18S2;  that  they  shortly  afterwards 
separated;  that  the  defendant,  in^ig^/,  1823,  und^  the 
sanction  of  the  opinion  of  a  young  medical  practitioner, 
caused  his  wife  to  be  confined  in  a  private  mad-house,  from 
whence  she  was  afterwards  released,  on  b^g  brought  be- 
fore Mr.  Justice  Bichardson  under  a  habeas  corpus^  when 
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she  returned  to  her  husband;  and  that,  after  her  return,  1825. 
the  defendant  treated  her  with  great  personal  violence, 
having  put  himself  in  a  threatening  attitude,  and  clenched 
his  fist  at  her,  and  threatened  to  aend  her  again  to  a.  place 
of  confinement.  In  consequence  of  this  treatment  she  left 
him,  and  was  supplied  with  necessaries  by  the  plaintifil 

For  the  defendant,  evidence  was  adduced  to  shew  that 
he  had  commenced  a  suit  in  the  Ecdesiastical  Court  for 
a  divorce,  in  February ^  ISSi,  by  reason  of  the  adultery  of 
his  wife,  hn  which  suit  that  Court  had,  in  December  in  that 
year,  decreed  the  wife  alimony,  to  commence  from  the  re- 
turn of  the  citation,  Wxr.,  from  the  8th  of  May  preced- 
ing. His  Lordship,  however,  thought,  that  that  afibrded 
no  answer  to  the  action,  the  plaintiff's  claim  having  accrued 
before  the  alimony  was  decreed,  and  after  the  defendant 
had  received  his  wife  again,  notwithstanding  her  alleged 
adultery ;  and  he  left  it  to  the  Jury  to  say,  whether  she 
had  left  her  husband's  house  under  an  appvehenaion  of 
personal  violence ;  and  he  said,  that,  if  she  had  reasonable 
grounds  to  fear  such  violence,  the  plaintiff  would  be  enti- 
tled to  recover.  The  Jury  accordingly  found  a  verdict  for 
him,  damages  17/.,  the  amount  of  the  articles  supplied* 

Mr«  Serjeant  Vaughan  now  moved  for  a  rule,  calKng  on 
the  plaintiff  to  shew  cause  why  that  verdict  should  not  be 
set  aside,  and  a  new  trial  granted,  on  the  ground  of  a  misdi- 
rection by  his  Lordship  to  the  Jury.  He  submitted,  that 
no  case  had  ever  gone  the  length  of  deciding,  that  the 
mere  apprehension  of  personal  violence  would  justify  a 
wife  in  leaving  the  house  of  her  husband,  or  entitle  a  per- 
son who  afterwards  gave  her  credit  to  recover  agamst  the 
husband.  He  referred  to  the  case  of  Horwood  v.  Hef" 
fer  {a),  to  shew  that  no  ill  treatment  by  the  husband,  short 
of  personal  violence,  or  such  as  to  induce  a  reasonable 

(a)  3  Taunt.  421. 
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1825.  fear  of  it,  will  enable  a  stranger  to  m«ntam  an  action 
against  him  for  necessaries  furnished  to  the  wife  subse- 
quently to  her  leaving  his  house.  In  that  case  Sir  Jamei 
Mansfield  said, ''  Nothing  short  of  actual  terror  and  yi- 
olence  will  support  this  action:"  And  Mr.  Justice  Lem- 
rence  said,  **  The  principal  circumstance  dwelt  on  at 
the  trial  was,  that  the  husband  had  placed  a  profligate 
woman  at  the  head  of  his  table,  and  having  told  the  wift 
that  if  she  did  not  like  to  dine  there*  she  might  dine  in  her 
own  chamber;  and,  however  improper  that  conduct  ought 
be,  and  however  abhorrent  from  the  feelings  of  a  delicate 
woman,  she  might  nevertheless  have  had  necessaries,  if 
she  had  staid  there."  If  the  mere  apprehension  of  ill 
treatment  were  to  be  held  suflicient  to  authorize  the  de- 
parture of  a  wife  from  the  house  of  her  husband,  a  womas 
might  absent  herself  without  any  just  or  probable  cause 
of  complaint.  Here,  as  the  wife  had  been  guilty  of 
adultery,  and  had  left  her  husband's  house  without  any 
probable  cause,  the  credit  given  to  her  oould  not  be 
charged  upon  him;  and  it  should  have  been  left  to  the 
Jury  to  say,  whether  or  not  she  had  reasonable  ground 
for  departing  from  her  husband's  protection,  so  as  to  ena- 
ble the  plaintiff  to  maintain  the  action.  Besides,  the  £c* 
clesiastical  Court  decreed  alimony  to  the  wife  from  a  time 
anterior  to  that  during  which  the  credit  was  given  to  her 
by.  the  plaintiff,  vix.  from  the  8th  May^  1824 ;  and  although 
th^  decree  was  not  made  until  afkerwards^  yet  it  had  a 
retrospective  operation,  so  as  to  render  the  proceediiiga 
operative  from  the  return  of  the  citation* 

Lord  Chief  Justice  Best. — It  appears  to  me«  that  there 
IS  no  pretence  for  this  motion.  I  say  nothing  of  the  &cts> 
as  the  only  ground  upon  which  a  new  trial  could  be  moved 
for  (the  verdict  being  under  20/.),  was  a  supposed  nuadi- 
rection  by  me  to  the  Jury.  I  told  them,  that,  if  they 
thought  the  defendant's  wife  had  reasonable  ground  to 
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suspect  or  apprehend  that  her  husband  would  use  person- 
al violence  towards  her,  she  was  justified  in  leaving  his 
house;  and  that  the  plaintiff,  who  had  receiv^  her,  and 
supplied  her  with  necessaries,  was  entitled  to.conipensa- 
tion  irom  the  defendant    The  opinion  I  entertained  at  the 
trial  is  not  changed ;  and  although  the  case  o{  Norwood  v. 
Heffer  seems  to  have  gone  much  further  than  any  other 
decision,  even  that  case  warrants  my  opinion ;  for  Mr«  Jus- 
tice Lawrence  Aere  observed  to  me,  when  I  moved  for  a 
new  trial,  **  You  did  not  state  any  apprehension  of  her 
(the  wife'l^)  personal  safety;"  from  whence  it  may  be  rea- 
sonably inferred,  that,  if  there  had  been  any  evidence  that 
the  wife  had  reasonable  cause  to  expect  personal  violence, 
that  learned  Judge's  opinion  would  have  been  different. 
A  threat  of  personal  violence  is  sufficient.     A  woman 
is    not  bound  to  wait  until  actual  violence  or  cruelty 
has  been  committed;  but  she  may,  if  there  be  reasonable 
ground  for  apprehension,  avoid  it,  by  withdrawing  herself. 
At  the  trial,  I  told  the  Jury  that  the  question  was,  whether 
the  facts  disclosed  in  this  case  were  such  as  might  reason- 
ably induce  a  woman  of  sound  mind  to  apprehend  personal 
violence,  or  such  only  as  tnight  intimidate  a  fanciful  woman. 
There  was  abunclant  evidence  to  shew  that  the  fears  of  the 
wife  were  well  founded,  as  the  defendant  bad  not  only  used 
threats,  but  actual  violence.    It  was  for  the  Jury  to  decide, 
wbether  or  not  she  were  warranted  in  leaving  him;  and 
no  man  could  doubt  but  that  she  had  reason  to  expect 
from  her  husband,  a  repetition  of  the  cruel  treatment  which 
she  had  previously  experienced.     Although  this  case  may 
fall  within  the  principle  laid  down  in  Honoood  v.  Heffer, 
still  I  cannot  subscribe  to  the  language  there  attributed 
to  the  Court;  but  the  authority  of  that  case  appears' to  me 
to  be  impugned  by  Lord  EUenborough  in  AU&s  v.  Chap- 
man  {a),  where  his  Lordship  held,  that,  if  ahusband^by 

(fl)  Sd.  Nl  Pri.  3d  Edit.  24*. 
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1825.  bringing  anotiher  woman  under  his  roof,  render  his  lioiue 
unfit  for  tberestdenoe  of  his  wife,  who  thereupon  removes 
and  Uves  apart  from  hun,  the  husband  is  bound  to  proride 
the  wife  with  necessaries  during  the  sqmraticm;  and  in 
Hodges  ▼.  Hodges  (i).  Lord  Kenyon  said,  that,  where  a 
wife's  Situation  in  her  husband's  house  is  rendered  unsafe, 
from  his  cruelty  or  ill-treatment,  he  should  role  it  to  be 
equivalent  to  a  turning  her  out  of  the  house,  and  that  the 
husband  should  be  liable  for  necessaries  fixmished  to  her 
under  those  circumstances.  Although  these  ate  only  de* 
cisions  at  Nisi  Prius,  still  they  appear  to  be  more  conso- 
nant Ip  reason,  to  justice,  and  to  humanity,  than  the  case 
of  Horwood  v.  Hqfferf  and  I  cannot  persuade  myself  to 
believe,  that  Mr.  Justice  Lawrence  could  have  used  the 
language  there  imputed  to  him;  for  it  must  be  pteswued 
that  the  defendant's  wife  in  that  case  was  a  virtuous  wo- 
man, and  she  did  right  in  not  Submitting  to  sit  at  the  same 
table  with  a  prostitute,  placed  there  f«r  the  purpose  of  in- 
sulting her.  Indeed,  if  she  had  remained  in  her  busbsod's 
house  after  such  treatment,  she  might  have  been  deemed 
to  have  connived  at  his  conduct,  and  thus  might  have 
prejudiced  her  casein  another  place,  if  she  bad  institated  a 
suit  against  hhn  for  adultery.  She,  theref(»re,  was  perfect- 
ly justified  in  leaving  him,  and  seeking  protection  ebe- 
where.  The  law  of  this  countipy  is  founded  upon  idigion, 
morality,  and  common  sense,  and  will  not  countenanee  the 
violation  of  either ;  and  it  would  be  too  much  4o  say,  that 
a  married  woman  can  be  compelled  to  remain  under 
the  roof  of  her  husband,  the  house  being  contaminated 
with  the  presence  of  a  prostitute.  But  as  it  appeals 
that  the  defendant  actually  used  personal  violence  to- 
wards his  wife,  this  case  goes  beyond  that  of  Harweod  v. 
Heff^.  As  to  the  alleged  adultery  of  the  wife,  that 
can  afibrd  no  answer  to  the  action ;  for,  in  order  to  xen- 
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der  the  miscanduet  of  the  wife  a  defence  for  the  husband  1825. 
in  a  case  of  this  descriptton,  he  diould  shew  that  he  repu- 
diated her  at  the  time  he  first  made  the  discovery;  and  if 
he  receive  her  again  under  his  roof^  he  forfeits  all  title  to 
urge  such  a  defence*  l^di  regard  to  the  objection  as  to 
die  allowance  of  alimony  having  relation  to  a  tfane  ante- 
rior to  the  giving  of  the  credit  by  the  plaintifiv  I  think  it 
altogether  ftitRe;  for,  if  the  husband  were  not  to  be  liable 
tar  necessaries  furnished  to  his  wife  before  1^  aciual  al« 
hnrance  of  alimony,  (which  was  not  decreed  until  some 
months  after),  she  would  have  been  left  without  any  means 
of  obtaiimig  suppoart,  which  cannot  be  for  a  moment  en« 
tertained.  It  was  left  to  the  Jury  at  the  trial  to  say, 
whether  they  thought  the  wife  had  reasonable  ground 
to  apprehend  personal  vidence.  They  found  that  she 
had.  The  evidence  fidly  warranted  their  finding;  for 
it  was  proved  that  the  defendant  had  not  only  held  bis  fist 
in  her  face,  but  had  threatened  to  send  her  to  a  place  of 
confinement;  and,  he  having  before  sent  her  to  a  private 
mad-house,  she  had  every  reason  to  fear  that  she  might  be 
sent  there  again. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  There 
appears  to  me  to  be  no  colour  for  us  to  interfere  to  dis- 
turb this  verdict;  and  as  the  damages  were  under  90/., 
the  application  must  rest  on  the  sole  ground  of  a  misdi- 
rection by  my  Lord  Chief  Justice  to  the  Jury.  It  is  quite 
dear,  that,  on  the  facts,  there  is  no  ground  for  a  new 
trial.  It  'seems  to  me,  that  the  Jury  were  most  pro- 
perly directed ;  for  the  true  question  was,  whether  the 
defendant's  conduct  to  his  wife  were  such  as  to  induce 
her  to  apprehend  personal  violence.  From  what  had 
taken  place  before,  she  had  strong  grounds  to  fear  a 
repetition  of  violence.  It  has  been  said,  that  this  case 
must  be  governed  by  that  of  Harwoody.  Heffer.  I  do  not 
recollect  to  have  seen  that  case  before  it  was  cited  at  the 
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1825.  bar;  and  although,  m  the  abstract,  it  may  not  be  impugn* 
ed,  still  I  confess  I  am  surprised  at  the  language  there  at- 
tributed to  Mr.  Justice  Lawrencey  because  it  is  repugnant 
to  the  feelings  of  a  man^  either  as  a  moralist  or  a  Christian, 
He  is  there  reported  to  have  said,  '^  that  the  principal  cir- 
cumstance dwelt  on  at  the  trial  was,  that  the  husband  had 
placed  a  profligate  woman  at  the  head  of  his  table,  and 
told  the  wife,  that,  if  she  did  not  like  to  dine  there,, 
she  might  have  dinner  in  her  own  chamber."  Whatf 
is  a  wife,  or  mistress  of  a  family,  to  be  turned  from  her 
husband's  table,  to  give  way  to  a  common  prostitute? 
That  learned  Judge  is  further  reported  to  have  said,  ''that^ 
however  improper  that  conduct  might  be;  and  however 
abhorrent  from  the  feelings  of  a  delicate  woman,  she 
might,  nevertheless,  have  had  necessaries,  if  she  had  staid 
there."  I  confess,  I  cannot  believe  tliat  he  used  such  lan- 
guage. It  is  not  only  contrary  to  the  laws  of  England^. 
but  repugnant  to  morality  and  religion;  and  I  would  much 
rather  subscribe  to  the  doctrine  laid  down  by  Lord  Kenyan, 
in  Hodges  y.Ho4ges^  that,  where  a  wife's  situation  in  her 
husband's  house  is  rendered  unsafe,  from  his  cruelty  or  31^ 
treatment,  it  is  equivalent  to  turning  her  out  of  the  house. 

Mr.  Justice  Burrouoh. — ^It  is  unnecessary  for.  us  to  ub-* 
pugn  the  authority  of  Norwood  v.  Heffer,  as  here  the  oih 
ly  question  is,  whether,  from  the  evidence  before  them, 
the  Jury  might  not  presume  that  the  defendant's  wife  had 
reasonable  groimd  to  apprehend  personal  violence  from 
him,  at  the  time  she  quitted  his  house.  It  appeared  that  he 
had  before  sent  her  to  a  private  mad-house,  and  threaten- 
ed to  confine  her  again;  and  not  only  that,,  but  that  he  had 
actually  placed  himself  in  a  menacing  attitude,  and  clench- 
ed, his  fist  at  her.  Under  these  circumstances,  I  am  of 
opinion,  that  the  question  was  most  properly  left  to  the 
Jury>  and  that  they  have  drawn  a  right  conclusiozu 
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Mr.  Justice  Gaselee. — ^It  is  not  necessary  for  us  now  to 
enquire  what  species  of  personal  violence  will  justify  a  wife 
in  leaving  the  house  of  her  husband.  It  is  impossible  to 
doubt  that  the  threat  of  sending  her  to  a  mad-house,  and 
confining  her  there,  without  reas<mable  cause,  is  of  itself 
sttiScient ;  and  here  it  was  proved,  not  only  that  the  defend* 
ant  had  before  sent  his  wife  there,  but  that  he  threatened  to 
confine  her  again.  This  alone  must  have  placed  her  in  a 
dreadful  situation ;  and  it  was  for  the  Jury  to  say,  whether 
she  had  not  a  reasonable  cause  for  apprehension ;  and,  they 
having  so  found,  there  appears  to  me  to  be  no  ground  to  dis- 
turb this  verdict.  If  the  question  had  not  been  left  to  them  as 
it  was,  the  defendant  might  have  had  more  reason  to  com- 
plain. With  respect  to  the  case  of  Horwood  v.  Heffer^ 
I  abstain  from  giving  any  opinion  upon  it.  I  own  I  am  rather 
surprised  at  the  language  there  attributed  to  the  Court, 
and  hare  always  considered  the  law  on  Uiis  subject  to  be 
as  laid  down  by  Lord  Kenyon  in  Hodges  v.  Hodges ^  that 
if  a  man,  from  cruelty  or  ill-treatment,  render  his  house, 
unfit  for  the  residence  of  his  wife,  it  is  equivalent  to  turn- 
ing her  out  of  the  house;  and  that  he  is  bound  to  pay  for 
necessaries  furnished  to  her  under  those  circumstances. 


1826. 


Rule  refused. 


Abbott  v.  Rice. 


Tiusdau, 
June  7t%. 


X  HIS  was  an  action  of  replevin. — The  plaintiff  was  the  An  attorney, 
occupier  of  a  farm  that  had  been  mortgaged  to  the  de-  Ji^^authoriwd 
fendant.     There  was  a  second  mortgage  of  the  same  pro-  ^y  the  tenant, 
perty,  and  the  defendant  was  appointed  receiver  of  the  action  of  repie- 
rents.     A  person  of  the  name  of  Mills,  who  claimed  un-  ^^ailJit'^il,''^^^ 
der  the  second  mortgage,  caused  the  authority  of  die  de-  ^^^^*  "^^  '^^ 

"^  tenant  allowed 

the  cause  to  be 
tried,  and,  hairing  obtained  a  verdict,  cauaed  aatiafaction  to  be  entered  on  the  record,  the  attorney'* 
costs  not  beinfc  secured  or  paid: — The  Court  refused  to  vacate  the  entry,  although  the  attorney  in- 
sbted  that  it  was  made,  through  the  coUution  of  the  plaintiff  and  defendant,  in  order  fo  deprirc 
him  of  his  costs. 
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1626.        fendant^  as  receiver,  to  be  revoked,  promised  to  pay  him 
the  amount  of  his  claim  on  the  estate,  and  gave  the  plian- 
tiff,  the  tenant,  notice  to  pay  the  rent  to  him,  MUb.   The 
defendant's  claim  not  having  been  discharged  by  M^f 
he»  having  for  some  time  before  received  the  rent  as  it  be<* 
came  due»  distrained  for  old  arrears.  Milb  and  his  attoniey 
induced  the  plaintiff  to  sign  a  replevin^bond,  which  they 
executed  as  his  sureties,  and,  promising  to  mdemniiy  the 
plaintiff,  commenced  this  action  in  his  name.    The  defen- 
dant, finding  that  the  plaintiff,  at  the  time  of  signing  the 
replevin-bond,  was  ignorant  of  its  nature,  and  had  no  in- 
tention of  prosecuting  a  replevin  suit,  obtained  a  Judge's 
order  to  transfer  the  papers  in  the  action  from  MiUii 
attorney  to  the  plaintiff's  attorney,  upon  the  former  be- 
ing paid  his  costs  up  to  that  time.    The  costs  were  not 
paid,  and  the  order  was  i^scinded;  and  MilWs  attorney, 
having  received  ho  further  notice  from  the  plamtiff^  pro- 
ceeded to  try  the  cause.     At  the  trial,  before  Lord  Chief 
Justice  Abbott^  at  the  last  Spring  Assizes  for  the  county  of 
Noffolk^  the  defendant  gave  in  evidence  an  admission  by 
the  plaintiff,   signed  on   the   morning  of  the  trial,  that 
he  held  the  premises  in  question  as  tenant  to  the  de- 
fendant, and  his  Lordship  left  it  to  the  Jury  to  say,  whe- 
ther or  not  this  admission  had  been  executed  fraudulently, 
and  with  a  view  of  depriving  Mills's  attorney  of  his  costs. 
— They  found  a  verdict  for  the  plaintiff,  who  afterwards, 
and  without  any  communication  with  Mills's  attorney, 
caused  an  entry  of  satisfaction  to  be  made  on  the  judg- 
ment-roU. 

Mr.  Serjeant  Wilde,  in  the  last  Term,  on  the  part  of 
Mills*s  attorney,  obtained  a  rule  to  shew  cause  why  tUs 
entry  should  not  be  vacated,  and  why  the  defendant 
should  not  pay  MUls's  attorney  his  costs,  as  well  of  the 
action  as  of  the  application,  on  the  ground  that  the 
plaintiff  and  the  defendant  had  concerted  together  to  pre- 
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?e&ft  him  (the  attorney)  frooi  obtaining  his  costs.    The         1826. 
application  being  made  on  behalf  of  the  attorney  alonci 
the  Court  directed  that  the  plaintiff  should  be  made  a 
party,  and  the  rule  was  for  that  purpose  enlarged  until 
this  Term. 

Mr.  Serjeant  S^Hmkie  mm  shewed  cause,  on  an  affida- 
vit qf  the  plaintifiV  in  which  he  denied  that  he  had  ever 
given  ABIU9  attorney  any  authority  to  commence  or  pro* 
secute  die  replevin  suit;  that  he,  as  well  as  Milky  had 
refused  to  give  him  the  indemnity  promised  when  the 
bond  was  executed;  and  that»  consequently,  the  plaiittiff 
and  defendant  had,  without  fraud  or  collusion,  taken  steps 
to  end  the  cause  as  soon  as  possible.r*-The  plaintiff  also 
swore,  that  he  never  intended  to  dispute  the  defendant's 
tide,  and  that  he  told  the  agent  of  Mills  s  attorney  that 
the  proceedings  were  carried  on  against  his  sanction  or 
wish.  Under  these  circumstances,  the  learned  Serjeant 
submitted  that  the  application  was  totally  groundless,  it 
being  made  entirely  on  behalf  of  Mills*s  attorney,  who  had 
improperly  thrust  himself  into  the  cause,  he  having  no  au- 
thority whatever  from  the  plaintiff  to  prosecute  the  ac-* 
turn;  and  that,  as  the  Court  had  a  right  to  exercise  an 
equitable  jurisdiction  over  their  officers,  they  would  not, 
at  all  events,  aff^d  the  attorney  any  relief,  unless  he 
dearly  shewed  that  he  was  fully  authorized  by  the  plain- 
tiff in  replevin  to  carry  on  the  suit  in  his  name* 

Mr.  Serjeant  Wilde^  in  support  of  the  rule.  It  is  ma- 
nifest that  the  suit  has  been  sanctioned  by  the  plaifjn^ 
tiff,  he  never  having  interfered  to  prevent  the  cause  gor 
ing  down  to  trial,  although  it  appeared  that  he  was  per- 
feetly  aware  of  the  steps  that  had  been  taken  by  Mills's 
attorney.  This  case,  therefore,  falls  within  the  principle 
q£  Payne  y.  Rogers  (0),  where  a  person  who  was  sued  bgr. 

(a)  1  DQUg.  407« 
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a,IaAdbrd  in  the  name  of  his  teiwait». procured  a^ieleaae 
from  thei  nominal  plaintiff,  and  the.  Court  ordered  the  rer 
lease  to  .be  delivered  up*  aadp^mitted  the  landlord  to  pro- 
ceed; and  of  Hiekey  v*  Burt  {a),  where  a  lessor,  with  the 
permission  of  a  bailiff  who  bad  made  a  distress  for  rent, 
commenced,  in  the  bailiff's  name,  an  action  against  the  she- 
riff for  taking  insufficient  pledges,  and  the  bailiff  after- 
wards^ with/(>ut  the.  privity:  or  consent  of  the  lessor,  re- 
leased to  the  sheriff;  the  Court  set  aside  the  release,  as 
also  a  plea  thereof  pleaded  puis  darrein  continuance;  and 
here,  as  satisfaction  was  entered  on  the  record  through 
the  collusion  of  the  plaintiff  and  defendant,  the  Court  will 
not  dXXow: MiUi4  attomayto.be  deprived  of  the  costs  to 
which  he  is  justly  entitled. 

Lord  Chief  Justice  Best. — The  case  of  Payne  v.  Ro- 
gers has  ,gone,  much  further  than  any  preceding  deci- 
sion.   But  I  am  of  opinion,  that  this  application  cannot  be 
.    .  .,  granted;  for,  should  the  entry  of  satisfaction  be  vacated, 
'  /  '  and  execution  issue   against  the  defendant,  what  could 
■     "  '  prevent  the  plaintiff  from  dischar^ng  the  goods  in  the 
hands  of  the  sheriff?     Could  we  issue  an  attachment 
'  ,/,  "I  against  him  for  so  doing?  I  think  we  could  not ;  and,  con- 
>'   "<'  sequently,  that  there  is  no  ground  for  us  to  interfere.   But 
the  main  ground  on  which  I  rely  is  this,  that,  if  an  attor- 
ney use  the  name  of  a  tenant,  in  a  replevin-suit  against 
his  landlord,  he  ought  to  shew,  not  only  that  the  plaintiff 
knew  distinctly  the  nature  of  the  proceedings,  but  that  they 
were  duly  authorized  by  him;  for,  if  he  do  not  shew. this, 
it  is  but  fair  to  presume  that  he  had  no  authority,  and  that 
he  acted  improperly.    Here,  Mills*s  attorney  should  have 
seen  that  the  plaintiff  (the  tenant)  was  indemnified  from 
the*  consequence  of  his  name  being  used,  and  should  have 
required  from  him  an  undertaking  in  writing  not  to  release, 
the  action,  ip  which  case  be  might  have  been  sued  if  he 

(rt)  7  Taunt.  48. 
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violated  his  engagement.  At  all  events,  the  attorney 
should  have  distinctly  shewn  to  the  Court  that  every  thing 
had  heen  rightly  done,  before  he  called  on  us  to  interfere 
in  a  smpmary  way  to  relieve  him.  That  has  not  been 
done.  Ab,  however,  all  the  parties  appear  to  have  been 
in  some  degree  cidpable,  the  rule  must  1 


Discharged  without  costs. 


Dob,  on  the  demise  of  Williamson,  v.  Roe.  Wedntsdajf^ 

Juntm. 

jUr.  Serjeant  Wilde  moved  for  judgment  against  the  Service  of  a  d«. 
casual  ejector. — It  appeared  that  the  action  had  been  ^SSro^^on 
brought  to  recover  the  possession  of  premises  in  the  oc-  o«>«oftwojotot 
cupation  of  two  joint-tenants,  only  one  of  whom  had  been  temce;  but,  if 
served  with  a  copy  of  a  declaration.    This  the  learned  appear  te  ad- 
Serjeant  submitted  was  sufficient,  on  the  authority  oi  Doe  ^^1*^^ 
d.  Bailey  v.  Roe  (a\  where  this  Court  held,  that  service  >«>«  irregular, 

,         .  ^  •  .  and  will  not  en- 

of  a  declaration  on  one  of  two  tenants  m  possession,  was  title  theiesMrof 

,  •  •■     .1  the  plaintiff  to 

good  service  on  botli.  ,no?e  for  judg- 


the  casual  eje 

But,  on  Mr.  Secondary  Hewlett  *s  observing,  that,  in  tor. 
this  case,  the  notice  to  appear  was  addressed  to  one  of  the 
tenants  only,  the  Court  refused  the  application,  and  said, 
that  the  notice  should  have  been  addressed  to  both  the 
tenants  by  name;  but  admitted,  that  service  of  the  decla- 
ration on  one,  would,  in  the  case  of  a  joint-tenancy,  be 
good  service  on  both. 

The  learned  Serjeant  therefore  took  nothing  by  his 
motion  (6). 

(a)  1  Bos.  &  Pul,  369.    (h)  See  Doe  d.  Flwood  v.  Roe,  3  B.  Moore,  578- 
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'    ^  V  -"^  Spooner  «.  Brewster, 

June  %th. '    XhIS  was  an  actkm  of  trespass.*— The  plaintiff  dedafed 
Trespass  may  be  ths«  the  defendant,  with  force  and  arms,  ftc,  ttl^f  cut, 

nuuntaifled  for 

taking  away  a  dasMiged,  and  destroyed,  divers  tomb-stones  and  gnnre- 
T^^jS"  ^^^  ^f  ^^  plaintiff;  and  witih  divers  saws,  chisels^  and 
"4^"5J2»^"«   other  instrumento,  cut  out  and  erased  therefrom  divers 

an  inecripCion  ' 

made  upon  it,     inscriptions,  letters,  ttid  fioures,  of  the  plaintiff,  upon  the 

atthesuitoftlie       .^   \      ,.    .  j  [  •  u    i  J 

party  by  whom  Said  tomb-stones  and  grave-stones  uiscnbed  and  en- 
Ao^hlSffi^I  graved;  and  took  and  carried  away  the  said  stones,  and 
hold  of  the         converted  and  disposed  thereof  to  the  defendant's  own 

church- yard  is  '* 

in  the  parson;     use. — ^Plca,  Not  Guilty. 

^^mh^f^T        At  the  trial,  before  Lord  Chief  Justice'Beil,  at  West- 
w"  whVc^'"  ««Mfer,  at  the  adjourned  Sittings  after  the  last  Term,  it 
||»  ®'  *°  *jj«        appeared,  that,  in  1815,  a  person  of  the  name  of  Grave- 
ceased*  in  whose  uoT  had  married  the   plaintiff's  daughter.      That  the 
memory  it  s       plaintiff  had  been  previously  convicted  of  fraudulently 
purchasing  government  stores,  received  sentence  of  trans- 
portation to  New  South  Wales  for  seven  years,  and  was 
'    transported  accordingly.    That,  in  1816,  the  plaintiff's 
daughter,  Mrs.    Gravenar,  died,    when    the    plaintiff's 
wife  (he  being  still  under  sentence  abroad)  paid  for  a 
tomb-stone,  w^ich  she  caused  to  be  erected  and  placed 
at  the  head  of  her  daughter's  grave,  in  Bethnal-Green 
church-yard,  bearing  the  inscription,  "  Sacred  to  the  me- 
mory of  EltMabeth  Gravaunr/*  and  a  short  time  afterwards 
she  cMised  to  be  engraved  on  the  back  of  the  stone,  the 
words,  *'  The  fiunily  grave  of  John  and  Sarah  Spooner" 
It  also  appeared,  that  Gravenor  paid  for  the  grave  where 
his  wife  was  buried,  and,  in  January  last,  claimed  the 
tomb-stone,  and  directed  the  defendant,  a  stone-mason,  to 
remove  it|  and  obliterate  the  words  on  the  back ;  and  that 
the  defendant  accordingly  took  it  up,  and  removed  it  to 
his  workshop  for  that  purpose.    The  plaintiff,  having  re- 
turned to  this  coxmtry,  previously  to  the  removal,  was 
requested  by  Gravenor  to  have  the  words  on  the  back  of 
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.tlie  fttone  taken  out,  which  he  tefoBed,  amd  told  the  1825. 
defendant  not  to  remove  the  atone  aa  it  waa  his  property, 
and  after  the  ttmoval  he  gave  him  notice  not  to  akter  it 
The  defendant  at  first  promiaed  tbait  he  wonld  not,  bat 
about  a  week  aftem^ards,  be  said  he  was  indeomtted  by 
Gravenotf  and  'Cat  out  the  worda  at  the  back  of  the 
alone.— Fo!^  th9  defendant,  it  was  olgect^,  thattrespasa 
would  not  lie,  aatliefl^eeh^  of  the  chtffcb^yard  was  in 
the  piMon;  and  that  the  pbtintiflTa  4«inedy,  if  any,  was 
by  an  action  on  the  case^  His  Lordahlp>  however,  was 
incfined  to  think  liiat  th«  action  was  well  brm^t;  and 
told  the  Jury,  tiiat,  ahhottgh  the  freehold  of  the'Church* 
yard  was  in  the  olergyasan,  yet  that  the  totnb^stones  set 
np  therein  were  the  property  of  those  who  erected  them; 
and  that,  as  the  trsspasa  complained  of  was  not  upon  the 
soil,  but  done  to  the  tomb-stone,  the  plaintiff  was  entitled 
to  reoorer.  The  Jury,  accordingly^  found  a  verdict  for 
die  plakitifi^  damages  6L*^  leave  being  reserved  to  the  de- 
fendant to  move  to  enter  a  nonsuit,  if  the  Court  should  be 
of  opiMon  that  trespass  could  not  be  maintained. 

Mr.  Serjeant  Wilder  on  a  former  day  in  this  Term, 
moved  aGcordingly>  and  retied  on  the  case  of  Smiihv.  Mit- 
ten (it),  to  shew^  that,  in  order  to  entitle  a  person  to  bring 
trespass,  be  must^  at  the  time  when  the  set  which  consti- 
tutes the  trespass  was  done,  either  have  in  him  the  aciial 
po9$€mon  of  the  thing  which  is  Ae  ob)«<^  of  the  trespass, 
or  a  eonHrmeti9e  po»8€f$d(mi  in  respect  of  the  right  being 
actually  vested  in  him.  In  Comyns^a  Digeii{b),  H  is  said, 
that  the  soil  and  freehold  of  the  church  and  church-yard 
belong  to  the  parsen ;  that  be  may  make  a  lease  of  them, 
and  shall  have  the  trees  growing  in  the  churdi-yard  for 
the  repair  of  the  church;  and  R6tte*$  Abridgment  (e),  is 


(«)  1  Tenn  Rep.  480.  {h)  Tit.  *' Esglise/'  G.  1. 

:  .  ic)  Vol.  2,  337. 
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1825.  referred  to  in  support  of  that  positioD*  In  CarverCM  case  (a), 
it  was  held,  that  coats  of  arms  hung  up  in  a  church  in 
honour  of  an  ancestor^  are  in  the  nature  of  heir-loomsy 
whicb»  by  the  common  laW|  belong  to  the  heir«  .as  being 
the  principal  of  the  family ;  and  that  the  like  law  is  appli- 
cable to  a  gravc'^s^ne,  tomb,  and  the  like*  It  is,  therefore, 
quite  clear  that  this  action  cannot  be  maintained.  In 
Garoen  v.  Pym  (b),  the  Year^Book,  9  Edw.  4, 14,  Dame 
Wiche's  case,  was  cited,  where  she  brought  an  action  of 
trespass  against  the  parson  for  taking  away  her  husband's 
coat-armour,  which  was  fixed  to  the  church  at  his  fune- 
ral ;  and  it  was  adjudged,  that  the  action  would  lie;  and 
so  would  an  action  in  such  case,  brought  by  the  heir^ 
but,  on  reference  to  the  Year-Book^  it  does  not  appear 
what  the  form  of  action  was.  In  Frances  v.  Ley  (c),  it 
was  resolved,  that  coats  of  arms  placed  in  any  window, 
or  monument,  in  the  church  or  church-yard,  cannot  be 
beaten  down  or  defaced  by  the  parson,  ordinary,  church- 
wardens, or  any  other;  and  if  they  be,  the  heir  by  descent, 
interested  in  the  coat^.&c,  may  have  an  acHan  upon  the 
casey  and  3ir  William  Witche's  case,  9  Edw.  4,  14.,  was 
cited  to  that  purpqrt 

[I^ord  Chief  Justice  Best.— In  DawtrieY.  Dee  (rf), 
Lord  Chief  Justice  Mountague,  and  Mr.  Justice  Hough- 
tan,  held,  that,  if  one  claim  to  haye  a  seat  in  a  church,  he 
may  maintain  an  action  of  trespass  for  breakii^  it,  and 
8  Hen.  7,  is  referred  to  as  an  authority  fqr  that  position; 
but  that,  if  he  claim  liberty  only,  to  sit  there,  he  shall,  have 
a^.action  on  tl|e  casej    ,  .    i 

That  case  cani^ot  now  be  considered  as  an  authority; 
It  is  quite  clear  that  );he, freehold  of  the  church-yard  i^  in 
the  parson,  and  the  case  of  Prances  v.  Ley  is  expressly 
in  point,  to  shew  that  a  monument  or  tomb-stone  in  a 

{a)  12  Rep.  106;  S.C,  nomiM         (c)  Cro.  Jac.  366. 
Garven  v.  Piftn,  Gqdjiol^  199,  .    (<^  2  Rqlle's  Rep.  H0|  S.  C. 

(h)  Godboh^  20a  Palmer,  A6, 
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church  or  church-yard  is  annexed  to  the  freehold^  and        1825. 
that  if  they  be  defaced  by  the  parson,  or  any  other  per-       ^pooner 
son,  the  hen*  by  descent  has  his  remedy  by  tiction.    Be-  f. 

sides,  a  tomb-stone  may  be  considered  as  annexed  to  the 
freehold;  whilst  a  coat  of  arms,  or  a  helmet,  are  in  the  na- 
ture of  moveables.  If,  therefore,  an  actual  or  a  construc- 
tive possesision  be  necessary,  in  order  to  enable  a  party  to 
maintain  trespass,  as  the  right  of  possession  in  this  case  U 
in  the  parson,  he  alone  could  maintain  trespass  for  taking' 
away  or  defacing  the  stone.  The  deelaratioh  charges  the 
defendant  with  having  seized,  cut,  and  damaged,  the  plain- 
tiflTs  tomb-stone,  and  defaced  and  carried  it  away,  and  if 
that  were  one  continuous  act,  the  constructive  possession 
was  still  in  the  parson,  the  right  to  the  tomb-stone  being 
vested  in  bim  at  the  time  of  the  removal;  and  although  the 
obliteration  was  not  made  till  afterwards,  the  property  in 
the  stone  did  not  revert  to  the  plaintiff.  The  taking  it 
up,  the  removal,  and  the  obliteration,  constituted  one  con- 
tinuous act ;  and  if  it  had  been  charged  to  have  been 
taken  feloniously,  and  the  taking  down  the  stone  were  fol- 
lowed immediately  by  the  carrying  it  away,  the  plaintifr 
would  have  no  remedy  against  the  defendant  by  indi(;t- 
ment,  as  be  had  no  right  to  the  property  taken.  If  a 
tree  be  cut  down  and  carried  away,  it  cannot  be-  deem- 
ed a  chattel,  so  as  to  render  the  taking  of  it  felonious^ 
unless  some  interval  elat>se  between  the  severance  and 
lemoval;  and,  although  the  heir  in  this  case  might  have 
an  action  on  the  case,  yet  it  does  not  appear  that,  in  the 
case  of  a  removal,  the  property  in  the  tomb-stone  would 
revert  to  him:  it  still  continued  in  the  parson.  The 
stealung  a  dead  body  is  not  a  felonyi  as  a  corpse  is  nuUius 
in  bams;  but  the  stealing  the  shroud  is  felony,  as  the  pro- 
perty in  it  remains  in  the  executor,  or  whoever  was  at  the 
charge  of  the  funeral.  .But  not  so  a  tomb^stone,  which 
beeomes  part  of  the  freehold  of  the  church-yard,  and  is 
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1825.  vested  in  the  piirsoa.  In  CUffardw.  Wicks  {a),  H  wa* 
held,  that  a  grantee  of  part  of  the  chaned  of  a  duureh  by 
a  lay  impropriator^  or  those  daiming  under  him,  eannot 
maintain  trespass  for  pulling  down  his  or  their  pews 
there  erected.  When  a  monninent,  or  tomb-atone,  is 
pnce  annexed  to  the  freehold,  it  cannot  be  severed  ftom  it 
by  the  person  who  caused  it  to  be  plaeed  there;  and,  as 
the  fee  of  the  church«yard  is  in  th^  parson,  this  action 
caimot  be  supported.  The  plaiatiff  *s  remedy,  if  any,  was 
by  an  action  on  the  case.  In  Garvem  v.  Pym,  Lord  Qiief 
Justice  Coot  said  (6),  that^  if  a  man,  wiA  the  assent  of  the 
ordinary,  set  up  a  seat  in  nari  eceksi^  for  himself,  and  ano- 
ther man  pull  up  the  same,  or  defaceth  it,  trespass  vi  ei 
armis  will  not  lie  against  him,  beoause  the  fipeehold  is  in 
the  parson,  and  he  hath  no  remedy  for  the  same,  but  to  sue 
the  party  in  the  Ecclesiastical  Court;  and  he  said,  that  he 
had  seen  a  judgment  in  6  Edw,  6,  that  if  executors  lay  a 
grave-^tone  upon  the  testator  in  the  church,  or  set  up  his 
coat^armour  in  the  church,  if  the  pmrson  or  vicar  doth  re- 
move them,  or  carry  them  away,  that  they,  or  the  heir, 
may  have  their  action  upon  the  case  against  the  parson  or 
vicar;  and  iu  Cmnffna^s  Digest  (c),  the  case  of  Garten  v. 
PyMi,  is  referred  to  as  an  authcmty  to  shew,  that,  if  a  par- 
son, &C.  remove  a  grave-stone  or  coat-armeur  of  one  de- 
ceased, out  of  the  church,  an  action  upon  the  case  for  a 
malicious  misfeasance  lies  against  him. 

The  Court  took  time  to  consider,  whether  they  should 
grant  a  rule  or  not,  and — 

Lord  Chief  Justice  Best  now  gave  his  opinion  as  f^ 
low8:-^This  was  an  action  of  trespass,  for  removing  and 
erasing  an  inscription  from  a  tomb-stone;  and  it  was  ob- 


(a)  1  Barn.  &  Aid.  498.  (e)  Tit.  ^*  Action  upon  the  Cwef<M* 

(6)  Godbolt,  200.  Misfeasance/'  A.  6. 
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jected  at  Nisi  Prius,  and  again  on  the  motion  for  a  xlew  1826. 
trial,  diat  tieqpass  ootdd  not  be  maintained,  but  that  the 
plaintiff's  remedy,  if  any,  was  by  an  action  on  die  case.  I 
entertained  no.  doubt  at  the  trial  but  that  some  species  of 
action  was  maintainable ;  and  I  hare  sinee  Ibund  the  ftd- 
lowing  authority  in  Cote  LkileioUf  wUdi  appears  to  me 
sufficient  to  diew  that  my  opinion  was  well  founded.  Losd 
Coke  aayB{a)f  ''  if  a  nobleman,  knight,  eaquiie,  8^c.  bo 
buried  in  a  church,  and  have  his  coat-armour  and  pen- 
nons, with  his  arms,  and  such  other  ensigns  of  honour  as  be- 
long to  his  degree  or  order,  set  up  in  the  church,  or  if  a 
gnwe^ome  or  tomb  be  laid  or  made  for  a  monument  of 
him,  in  this  case,  dbeit  the  freehold  of  the  church  be  in 
the  parson,  and  that  these  be  annezed  to  the  freehold,  yet 
cannot  the  panum  or  any  take  them  or  de&oe  them,  bul;  he 
is  subject  to  an  action  to  the  heir  and  his  heirs  in  the  ho- 
near  and  memory  of  whose  ancestcMr  they  were  set  up ;  and 
sone  hold,  that  the  wife  or  executors  that  first  set  them  up 
may  hawe  an  action  in  that  case  against  those  that  deface 
them  in  their  time."  That  passage  is  directly  in  point  to 
shew  that  the  heir  may  bring  an  action;  but  it  does  not 
state  what  fonn  of  action  was  to  be  adopted,  or  whether 
the  remedy  was  by  trespass  or  case.  It  is  most  material, 
that  the  proper  form  of  action  should  be  strictly  attended 
to,  aadt  upon  full  consideration,  we  are  all  of  opinion  that 
the  present  form  of  action  is  right ;  and  the  case  of  Dawtrie 
▼•  Decy  as  reported  in  JZo/fe,  appears  to  be  expressly  in 
point,  where  Lord  Chief  Justice  Mtmniague  and  Mr.  Justice 
Haugkion  took  the  distinction,  and  held,  that,  if  one  claim  to 
have  a  seatin  a  chureh,  he  may  maintain  trespass  fbr  break- 
ing it ;  but  where  he  claims  liberty  only  to  sit  there,  be  shaU 
have  an  action  on  the  case.  Aithongh,  in  Stocks  v.  Booth,  Mr.^ 
Justice  Butter  said  (i),  '^  trespass  will  not  lie  for  entering  in- 
.to  a  pew  ;*'  still  he  assigned  a  reason,  vix,  that  the  plaintiff 

(a)  Co.  Lit.  18  b.  (()  1  Term  Rep.  430. 
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1825.        had  not  the  exclusive  possession,  the  possession  of  the 
church  being  in  the  parson.     But  another  reason  why  tres- 
pass will  not  lie  for  removing  a  person  from  a  pew,  is,  that 
seats  in  a  church  are  in  the  disposition  of  the  ordmaiy  of 
the  diocese,  who  may  put  in  one  person,  and  then  remove 
him,  and  put  in  another,  for  the  convenience  of  the  parish ; 
unless  there  be  a  facultjr.     But  the  distinction  in  Dawirie 
V.  Dee  appears  to  me  to  be  founded  in  good  sense,  and  con- 
sistent with  law  and  reason ;  and  though  it  may  once  have 
been  doubted,  it  is  consistent  with  other  decisions.    Al- 
though in  Frances  v.  Ley  it  is  stated  to  have  been  resolved 
that  a  monument  in  the  church  or  church-yard  cannot  be 
beaten  down  or  defaced  by  the  parson,  ordinary,  or  others ; 
and,  if  it  be,  that  the  heir  by  descent  may  have  an  action 
upon  the  case,  aadEdw.  4, 14:  yet,  on  reference  to  the  Year 
Booi,  it  does  not  appear  what  the  form  of  the  action  there 
was.    But  in  Garven  v.  Pym^  the  authority  alluded  ta  was 
cited  as  Dame  Wiche's  case,  where  it  was  adjudged,  that 
trespass  would  lie  against  the  parson  for  taking  away  her 
husband's  coat-armour.     That  case  was  also  cited  in  Ccr- 
ven'»CB&e  as  having  been  decided  in  9  Hen.  4;  but  it  is  in 
the  Year  Book^  9  Edw.  4,  14.  In  Pym  v.  Garwyn  (a).  Lord 
Co^^  cited  Lady  Gray  V  case,  where  she  brought  trespass 
against  the  parson  for  destroying  her  husband's  ams.aod 
helmet  in  the  church,  and  it  was  held  to  be  maintainable.  In 
a  case  like  the  present,  where  it  is  clear  that  some  species  of 
action  is  maintainable,  one  authority  is  sufficient.   An  aOu- 
sion  has  been  made  by  my  Brother  Wilde  to  cases  of  felony, 
viz.  with  respect  to  a  tree  severed  and  carried  away  by 
t>ne  continuous  act,  that  the  taking  could  not  be  felonious, 
unless  some  interval  had  elapsed  between  the  severance 
and  removal.    We  ought  not,  however,  to  apply  a  esse 
t>f  felony  to  the  principles  of  common  law;  for  in  criminal 
cases,  very  nice  distinctions  are  taken  in  favarem  vk^  »* 

(«)  Moore,  878. 
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but  even  in  those  cases  a  very  slight  interval  between  se-  1825. 
verance  and  removal  will  make  the  thing  severed  a  chattel ; 
and^  when  removed  animo/urandi,  it  falls  within  the  princi- 
ple of  goods  stolen^  and  taken  from  one  county  into  another. 
It  is  said,  however,  that  trespass  cannot  be  maintained,  be- 
cause the  freehold  of  the  church-yard  is  in  the  parson ; 
but  it  does  not  follow  that  mox^uments  or  tomb-stones  there- 
in placed  or  set  up  are  not  the  property  of  those  who 
erected  them.  If  a  pei^son  grant  a  lease,  reserving  the 
trees  growing  on  the  land,  and  the  tenant  cut  them  down,  he 
is  liable  to  an  action  of  trespass.  So,  although  a  parson 
may  have  the  freehold  of  the  church-yard ;  yet  he  cannot 
remove  or  deface  tombstones  therein,  as  the  property  in 
them  remains,  either  in  the  persons  erecting  them,  6r 
in  the  heirs  of  the  party  in  memory  of  whom  they  are 
set  up. , 

• r 

Mr.  Justice  Park.  — Lord  Coke  is  ar^  express  authori*- 
ty  to  shew  that  the  possession  of  monuments  or  tomb- 
stones is  not  in  the  parson,  bu^  either  in  those  persons  who 
erect  them>  or  in. the  hdrq  of  the  deceased. 

Mr.  Justice  Gaselee.— The  case  of  Garven  v.  -Pyw, 
as  reported  in  Godffofty  merely  decides,  that,  il"  a  man, 
with  the  assent  of  the  ordinary,  set  up  a  seat  in  the  nave 
of  a  church,  and  another  pull  it  up  and  deface  it,  trespass 
will  not  lie  against  him,  because  the  freehold  is  in  the  par- 
son; and  that  his  only  remedy  is,  to  sue  the  party  in  the 
Ecclesiastical  Court. 

Mr.  Justice  Bvrrouoh  concurring-— 

^  Rule  refused  (a). 

(a)  See  Comyns's  Digest,  tit.  ''  Cemetery,'^  C. 
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SrSr  Weatherill  f?;  Howard. 

To  a  declaration  J.  HIS  was  an  acti<m  of  trespass. — ^The  declaration  stat* 

anaind^tt[  ®^>  ^^^^  ^^^  defendant,  on  &€.,  at  &c.,  with  force  and  arms, 

jo^a^'d  k\dk'^~  &c.y  made  an  assault  on  the  plaintiff,,  and  beat,  bruised, 

him,  and  tearing  wounded,  and  ill-treated  him,  and  struck  him  many  severe 

defendantpiead-  ^^^  violent  Strokes  and  blows  on  different  parts  of  his  bo- 

notS?o7the  ^y^  *"^  ""^^^  *"^  ^^^  ^^^^  ^^  *^®  plaintiff,  and  kicked 
said  supposed      and  dragged  him  about,  and  then  and  there,  with  force  and 

tusoiuliSm  in  f/uM' 

ner  and  form  as  violence,  rent  and  tore  his  clothes  and  wearing  apparel 

wmpUiS^^**'**  which  he  then  had  on.    The  defendant  pleaded  that  he 

iSe'jur"  hav-  ^*^  "^*  S^^^Y  ^^  ^^^  **^*^  Supposed  assamHs  above  laid  to 

ing  found  a  fais  charge,  or  any  or  either  of  them,  in  manner  and  form  aa 

plaintiff,  dama-  ^he  plaintiff  had  above  thereof  complained  against  him; 

S'judire*not  ^°  which  issue  was  joined.  At  the  tjrial,  before  Lor.d  Chief 

havingcertjfied:  Baron  Alexander^  at  the  last  Assizes  for  the  county  of 

Held,  that  the  . 

plaintiff  was  en-  KcfU^  it  appeared  that  tbe  defendant  had  merely  collared 
cMto  Sa^da!'*'  ^"d  struck  the  plaintiff,  and  the  Jury  found  a  verdict  for  the 
^^ns^tance  ^**®^'  damages,  twenty  shillings;  but  nothing  was^aid  as 
denied  the  hai-    to  costs,  nor  did  lus  Lordship  Certify  that  a  baiiery  had 
of  the  dothes,"^  been  proved.    The  plaintiff's  costs  were  afterwards  taxed 
oMoIll!!  "  *^*    **  ''^»  *"^»  *^"  *h®  defendant's  agent  inspecting  the  j;»o^- 
tea,   he  found  that  it  had  been  altered  as  to  tbe.a|[qount 
of  the  costs;  and  the  associate,  on  an  application  b^ing 
made  to  him,  stated,  that  he  hi)d  at  fiiat  indojcsed  on  the 
pastea,  '*  damages,  20s.,  CQBtB,  SOs. ,"  but  that  he  ajfteiwa^ds 
altered  the  20s.  costs,  to  40tf.,  on  the.  plaintiff's  attopej 
insisting  that  the  plaintiff  was  entitled  to.  fuU  coats,  a^ 
there  was  a  battery  and  tearing  of  his  clothes  alleged  in 
the  declaration;  and  that,  as  the  plea  merely  denied  that 
the  defendant  was  guilty  of  the  assaults  above  laid  to  his 
charge,  he  had  thereby  admitted  the  battery  and  tearing 
of  the  plaintiff's  clothes.     The  Prothonotary  having  al- 
lowed the  plaintiff  his  full  costs,  and  judgment  for  the  in- 
creased costs  having  been  accordingly  signed — 


Howard. 
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Mr.  Serjeant  Wilder  in  the  last  Term,  obtained  a  rule  1825. 
nUi  that  so  much  of  the  judgment  as  related  to  the  in-  ^  "  ' 
creased  costs  might  be  set  aside;  that  the  indorsement  on  ^  v. 
the  postea  might  be  amended,  by  restoring  the  sum  of  20s. 
costs,  as  it  originally  stood;  and  that  the  Prothonotary 
might  be  at  Eberty  to  review  his  taxation.  The  learned 
Seijeant  cited  the  cases  of  Meats  v.  Greenaway  {a),  and 
Lockwood  V.  Siannard  (6),  as  establishing  the  principle, 
that,  in  whatever  shape  an  injury  or  damage  to  the  plain- 
tiff's clothes  be  charged  in  the  declaration,  in  an  action 
of  assault  and  battery,  the  plaintiff  will  not  be  entitled  to 
full  costs,  on  a  general  verdict  in  his  favour,  if  the  dama- 
ges be  found  under  40^.,  and  the  Judge  omit  to  certify 
that  an  assault  and  battery  were  sufficiently  proved ;  at 
least,  where  the  injury  to  the  clothes  is  charged  in  the 
same  count  with  the' injury  to  the  person  of  the  plaintiif, 
and  is  alleged  to  have  be^  committed  at  the  same  time 
and  place. 

JMb.  Serjeant  VaughoHf  and  Mr«  Serjeant  Lawes,  now 
shewed  cause,  and  submitted,  that,  as  the  declaration  con- 
tamed  three  distinct  charges  against  the  defendant,  viz. 
the  assaulting  the  plaintiff,  beating  a$ui  kicking  him,  and 
tearing  his  clothes,  and  as  the  plea  was  confined  to  the  as- 
sauUing  only,  the  battery  and  tearing  of  the  clothes 
were  thereby  admitted;  and,  therefore,  that  the  plaintiff 
was  entitled  to  his  full  costs.  The  only  fact  put  in  issue  by 
the  plea,  was,  the  assault;  and  the  plaintiff  might,  if  he 
had  thought  proper,  have  signed  judgment  for  want 
of  a  plea,  as  to  the  battery  and  tearing  hia  clothes;  in- 
stead of  which  he  had  joined  issue  as  to  the  assault  only. 
In  Smith  V.  Edge  (c),  where,  to  an  action  for  an  as- 
sault and  battery,  the  defendant  pleaded  the  general  issue, 

(«)  I  Hen.  Bl.  291.  (5)  5  Term  Rep.  482. 

(c)  6  Term  Rep.  562. 
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1825.  and  a  justification  to  the  whole,  and  tlie  plaintiff  obtained 

^^"■"^     ^  a  verdict,  with  one  farthing  damages,  it  was  held  that  he 

Tf  EATHERILL 

«.  was  entitled  to  his  full  costs. 


Howard. 


Lord  Chief  Justice  Best.  — I  am  clearly  of  opinion,  that 
the  plaintiff  in  this  case  is  not  entitled  to  his  full  costs. 
The  defendant  pleaded,  that  he  was  not  guilty  of  the  sup- 
posed assaults  above  laid  to  his  charge,  in  manner  and  form 
as  the  plaintiff  had  above  thereof  complained.  That,  in 
substance,,  denies  the  battery  and  tearing  of  the  clothes, 
as  well  as  the  assaults.  Although  the  plea  would  have  been 
more  accurately  drawn  if  the  word  "  trespasses"  had  been 
introduced,  yet  the  mere  omission  of  that  word  will  not  en- 
title the  plaintiff  to  his  costs.  He  has  joined  issue  on  the 
whole  of  the  plea,  from  which  it  must  be  inferred,  that  the 
battery  and  tearing  of  the  clothes  fonned  part  of  the  as- 
sault, and  were  committed  at  one  and  the  same  time;  and 
it  was  never  intended  that  the  assault,  battery,  and  tearing 
the  clothes,  should  be  presented  to  the  Jury  as  three  dis- 
tinct and  substantive  causes  of  action.  The  case  of  Smith 
V.  Edge  is  altogether  distinguishable  from  the  present, 
as  there  the  defendant,  in  his  plea,  admitted  the  assault, 
but  attempted  to  justify  the  battery  as  well  as  the  assault^ 
which  he  failed  to  do.. 

Rule  absolute. 


Tkwrsday,  Wyatt  f?.  CocKs  and  Wife. 

June  9th. 

Where,  in  an  ac«    J  HIS  was  an  action  of  slander,  in  giving  the  plaintiff,  a 

fo^^linlT^f  fe°^«J®  servant,  a  false  character.     The  fourth  count  of 

vantafaifecha-  the  declaration  (on  which  the  verdict  was  taken  for  the 

racter,  a  rule  for  ,  ^ 

a  new  trial  was    plaintiff,  damages  100/.,)  charged  the  defendant's  wife 

made  absolute, 

and  the  plaintiff 

had  leave  to  ainendone  of  the  counto  of  the  declaration, .  in  order  that  the  words  charged  to  have 

been  spoken  might  be  made  to  correspond  with  those  proved  at  the  first  trial,  the  Court  allowed  a. 

new  count  to  be  added,  to  enable  the  parties  to  try  the  merits  at  the  second  triaU 
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vith  having  said,  "  that  the  plaintiff  was  very  unsteady;"  1825. 
and  the  person  to  whom  the  character  was  given,  proved  Wtatt 
that  the  words  were,  that  "  there  was  a  general  want  of  « • 

steadiness  in  the  plaintiff."  In  the  last  Hilary  Term,  a 
rule  for  a  new  trial  was  made  absolute;  and  the  plaintiff 
had  leave  to  amend  the  fourth  count  of  the  declaration,  in 
order  to  make  the  words  therein  laid  correspond  with  those 
proved  at  the  trial* 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ap- 
plied for  a  rule  to  shew  cause  why  another  count  should 
not  be  added  to  the  declaration,  charging  the  words  as 
proved  on  the  former  trial,  and  that  the  fourth  might  re- 
mam  as  it  originally  stood. 

Mr.  Serjeant  Vaughan  now  shewed  cause,  submit- 
tfng,  that,  as  the  Court  had  merely  directed  the  fourth 
count  to  be  amended,  a  new  one  could  not  be  added,  as  it 
i^ould  have  the  effect  of  introducing  a  new  cause  of  ac- 
tion. 

Mr.  Serjeant  Wildey  in  support  of  his  rule,  relied  on  th6 
case  of  Broum  v.  Crump  (a),  where,  the  plaintiff  having 
obtained  leave  to  amend  a  count  in  his  declaration  which 
had  been  demurred  to,  and  added  new  counts,  containing 
no  new  cause  of  action,  but  only  varying  the  manner  of 
stating  that  which  was  demurred  to,  the  Court  refused  to 
order  them  to  be  struck  out,  as  they  might  be  necessary 
to  meet  the  different  circumstances  of  the  case ;  and  he 
submitted  that,  in  this  case,  as  the  new  trial  was  granted 
in  order  to  try  the  merits,  the  Court  would  allow  the  de- 
claration to  be  amended  as  prayed. 

(a)  1  Marsh.  609;  iS'.  C.  6  Taunt.  300. 
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1825. 


The  Court,  considering  that  the  case  of  Broton  v.  CVttmp 
was  precisely  in  point,  ordered  the  rule  to  be  made — 

Absokite,  on  pajrment  of  costs. 


IN  THE  EXCHEQUER  CHAMBER. 


Williams  and  Others  t?.  Barton  and  Another. 
[In  Error.] 

&  HIS  was  a  writ  of  error  from  the  Court  of  King's 
Bench.  The  plaintiffs  below 'bad  sued  in  trover,  to  re- 
cover from  the  defendants  below  the  value  of  certain 
East  India  warrants  for  the  delivery  of  a  quantity  of  cot- 
ton, and  of  certain  quantities  of  cdtton  stated  in  the  decla- 
ration.   Plea — Not  Guilty. 

At  the  trial,  before  Lord  Chief  Justice  AiboHp  at  the 
London  Sittings  after  'Mkhadmas  Temi)  1881,  a  verdict 
was  found  for  the  plaintifiB  below,  Damages,  7^87/.,  sub- 
ject to  the  opinion  of  the  Court  below  on  a  special  case. 
were  left  in  their  The  case  was  argued  in  the  Court  below  in  Hilary  Term, 
brorenTf^.  B,  188S,  when  judgment  was  given  for  the  plaintiffs  below  (a). 
iTS'^hUf*  The  case  was  afterwards  turned  into  a  special  verdict.  Up- 

CD.paid^.Jl! 

one  half  of  the  value  of  the  cotton.  When  half  the  purchaBes  had  been  completed,  the  broken  were 
apprised  of  the  inteiest  that  C.  P.  had  in  tht  goodf  purchaaed.  ji.  B.,  after  thia,  directed  the 
brokers  to  procure  him  a  loan  on  the  security  of  the  warrants ;  and  E,  F,  advanced  money  by  dia- 
counting  bills  drawn  by  A,  B.  upon  the  brokers,  aa  a  security  for  which  the  Wbote  of  the  wvnats 
were  deposited  with  JB.  F,  by  the  brokers.  While  they  were  so  deposited,  the  brokers  received  di- 
rections, both  from  ji.  B,  and  C.  D.,  to  make  a  division  of  the  goods  held  on  their  Joint  aceoani; 
which  they  did,  by  appropriathig  spcdflc  wanranU  to  each  party  ;^  and  the  division  was  approved  of 
by  both.  After  half  the  bills  had  been  paid,  the  brokers  were  directed  by  J.  B.  to  get  the  other  half 
renewed,  which  £.  F.afrreed  to  do,  and  accordingly  discounted  leash  bills  i  and  the  brokctathen  left 
in  the  hands  of  E.  F.,  as  a  security  for  the  money  last  advanced,  the  warrants  appropriated  to  C  !>., 
E.  F.  not  then  knowing  that  C.  D.had  any  interest  in  thetn:~Hdd,  that,  by  the  division,  the  ori* 
ginal  lien  of  E.  F,,  and  the  partnership,  or  tenancy  in  common,  of  J,  B.  and  C.  A  were  determined; 
and  that,  that  being  so,  the  second  pledge  was  the  pledge  of  a  specific  chattel  belonging  to  C  D., 
which  the  brokers  had  no  authority  to  make;  and,  consequently,  that  C,  D»  might  i  '  ' 
against  £.  F.  to  recover  the  goods  so  pledged. 


Friday 
Jane  101  A. 


^.  B.  and  C.  D. 
having  agreed 
to  purduise  cot- 
tons on  their 
joint  account, 
A.  B.  directed 
his  brokers  to 
buy  the  same. 
The  purchases 
having  been 
made,  Eatt  In* 
dia  warrants  or 
orders  for  deli- 
very were  made 
out  in  the  name 
of  the  brokers, 
and  the  cottons 


(a)  Sec  5  Bai:n.  &  Aid.  395. 
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«m  which  a  writ  of  error  was  brought  by  the  defendants  be-        1826. 
tow,  which  now  came  on  for  argument  in  this   Court. 
The  special  Terdict  was  m substance  as  follows:' — 

''  In  the  year  181S,  Johm  Moon^  who  then  carried  on 
business  at  Manchest^ra^  a  cotton  merchant^  under  the 
firm  of  «/L  Moan  ^  Son,  haying  agreed  with  the  plaintiffs 
bdow*  who  also  carried  on  business  at  Manchester,  to 
make  a  purchase^  on  jojnt-account.  with  tbem>  of  cottons, 
gave  directions  to  his  broken,  HmU  ^  Sharp,  of  London, 
to  purchase,  at  the  East  India  Ck>mpany's  sales,  cotton  to  a 
considerable  amount,  on  the  account  of  J.  Moon.  Hunt 
^  Sharp  accordingly  purchased,  at  several  sales  between 
the  mdnUis  of  Jamus^  and  June  in  that  year,  cotton  to 
the  amount  of  80,000/.',  ahd  obtamcid  orders  for  the  delive-* 
ry  of  it»  commonly  called  EdM  hMa  warrants,  which 
wene  made  out  in  the  tuilne  oiHuta,  as  the  broker  em- 
t^ed  at  the  sale,  and  were  left  in  the  possession  of  Hunt 
%  Sharp,  as  the  brokers  of  the  said  J.  Moon.  The 
phuntiffe  below,  immediafely  after  the  purchases,  paid 
Moon  onb  half  of  die  valve  .of  tbd  cottons.  Hunt  % 
Sharp  knew  that  M^on  ^  iSon  wave  occasionally  in  the  ha- 
bit of  making  purchases  on  joint  account;  but,  at  the  time 
of  making  the  fintputchases  in  question^  they  had  no  kno w« 
ledge  that  the  piamt^s  below  were  in  any  way  concerned. 
When  half  the  purchases  were  Completed  j  Hunt  %  Sharp 
were  apprised  by  ilfoon  §f  Son  that  the  plaintiffs  below  had 
an  interest  in  the  purchases  in  question.  It  was  subse- 
quently agreed  between  the  plamtiffs  below  and  J.  Moon, 
that  the  cottons  should  be  divided;  and,  accordingly,  di- 
rections contained  in  letters,  dated  the  6th  and  11th  Feb- 
Tuarp,  1819,  were  giv^i  by  the  plaintiffs  below  to.  Hunt 
^  Sharp,  to  make  division  of  the  cottons  held  by  them 
on  the  joint  account  of  Moon  ^  Son  and  the  plaintiffs  be- 
low; and  Hufd  ^  Sharp  having  received  similar  durec- 
tions  from  ilfoon  ^  Son,  about  the  same  time,  proceeded  to 
make  the  division,  by  specifying,  in  separate  columns,  the 
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1825.        warrants  which  were  respectively  appropriated  to  the 
vn^^^^s     plaintiffs  below,  and  to  Moon  %  Son;  and  on  the  ^Oth  Feb- 
Barton       ^^^^^^Uf  1819,  they  communicated  such  diTision  to  both  par- 
ties, and  received  their  approbation  of  the  same. 

About  the  latter  end   of  November,   1818,  Hmt  % 
S/iarp  had  received  directions  from  J.  Moon,  to  procure 
him  a  loan  of  from  20,00(».  to  ^,000;.  on  the  security  of 
the  East  India  warrants  ihen  in  their  possesion,  and  they 
informed  the.  defendants  below  of  the  request  oft/.  Moon^ 
and  applied  to  than  to  discount  the  acceptances  of  them, 
Hunt  ^  Sharp^  on  bille  drawn  on  them  by  Moon  ^  Son, 
upon  the  security  of  the  whole  of  the  warrants;  which  the 
defendants  below  agreed  to  do.    Accordingly,  eight  bills 
of  exchange,  payable  three  months  after  date,  were  drawn 
by  Moon  ^  Son  upon,  and  accepted^  by.  Hunt  ^  Sharp, 
for  sums  amounting  in  the  whole  to  S0Jlti2L,  two  of  which 
were  dated  on  the  ^4*th  November,  two  on  the  &6th  Novem- ' 
ber,  two  on  the  @8th  November,  one  on  the  Ist  Z>e- 
cember,  and  one  qb  the  Sd  December,  1818,  falling  due  re- 
spectively on  the  @7tb  Feknrnary,  the  Ist^  3rd,  4th,  and  dth 
o(  March,  1819;  all  of  which  were  duly  paid  at  maturi^i^ 
These  bills  were  discounted  by  the/defendants  below  in  tn^ 
beginning  of />er^in6^,  1818,  and,  at  the  time  of  receiving 
the  money  from  the  defendants  below,  and  as  a  security 
for  the  payment  of  the  biUs,  Hunt  ^  Sharp  deposited  with 
the  defendants  below  the  whole  of  the  warrants. 

On  the  28d  February,  Hunt  ^  Sharp  received  from 
Moon  the  following  directions  contained  in  a  letter  dated 
\5ih.  February,  1819:  '' Half  the  amount  from  WUUamif 
is  all  I  would  wish,  or  even  nothing  if  you  could  force  off 
every  bale  of  cotton  I  have  in  London,  cash  in  time.  If 
half  should  be  done  by  Williams  ^  Co,,  Mr.  Bartons 
warrants  might  still  remain."  In  consequence,  an  applica- 
tion was  made  by  Hunt  ^  Sharp  to  the  defendants  be- 
low to  renew  10,000/.  of  the  amount  of  the  original 
bills,  which  they  agreed  to  do  by  discounting  other  bills  si:* 


IN  TH£  SIXTH  YEAR  OF  GEO.  IV.  509 

milar  to  the  former^  on  a  sufficient  number  of  the  warrants         1825. 
to  cover  them  to  that  amount  being  left  as  a  security  for 
such  renewal.    HurU  ^  Sharp  did  not,  at  any  time  pre- 
vious to  such  renewal,  communicate  to  the  defendants  be- 
low, that  any  alteration  had  taken  place  in  the  property, 
or  that  the  phontifis  below  had  any  concern  in  it.    On  the 
Sd  March,  Sharp,  of  the  firm  ot  Hunt  ^  Sharp,  received 
the  warrants  from  the  defendants  below,  for  the  express 
purpose  of  dividing  them,  so  as  to  take  10,000/.  wortif  of 
them  away,  and  to  return  10,000/.  worth  to  the  defendants 
below  to  remam  as  a  security  for  the  renewed  bills,  and 
took  them  to  his  countuig  house  for  the  purpose  of  mak- 
ing such  separation;  and,  having  done  so,  he  returned  to 
the  defendants  below  the  warrants  belonguig  to  the  plain- 
tiffs below,  and  retained  those  which  had  been  appropri- 
ated to  Moon  and  Son;  and  in  so  doing  he  acted  by  the 
direction  of  Moon  and  Son,  but  without  any  communica- 
tion with,  or  authority  from,  the  plaintiffs  below.     On  the 
9A  March  the  defendants  below  discounted  two  bills,  of 
£40W.  8jf..,  and  0569/.  lis.,  respectively,  drawn,  as  before, 
'^u^om  %  Son  upon,  and  accepted  by.  Hunt  §'  Sharp, 
imd,  on  the  Hth  March,  two  other  biUs,.of  2426/.  15^.,  and 
S564>/.  I6s. ;  which  four  bills  amounted  to  10,121/.,  and 
which  were  dishonoured  when  they  became  due.    All  the 
transactions  reUiting  to  the  drawing,  accepting,  and  dis- 
counting of  the  bills,  and  the  depositing  the  warrants  with 
the  defendants  below,  took  place  without  the  knowledge, 
privity,  or  consent,  of  the  plaintiffs  below  (a).  The  defend- 
ants below  dbposed  of  the  warrants  and  cottons  to  their 
own  use,  and  sold  the  cottons  for  7,337/. 

The  question  submitted,  by  the  special  verdict,  for  the 
opinion  of  the  Court,  was,  whether,  upon  the  whole  mat- 
ter, the  defendants  below  were  or  were  not  guilty  of  the 

(a)  Tlus  latter  fact  was  added  to  the  special  Yerdict. 
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lB2k.        trover  ftnd  converMon  of  the  wfaolai  or  tlie  moiety  (if  the 
warrants  «id  cotloiis. 

Mr»  TiMid^for  the  pUntift  itt«m««--Noftmidcin 
be  imputed  ito  either  of  the  pmrtiea  befbte  the  Cour^  as 
the  defendantt  ki  error  were  atodgether  ignorant  of  the 
transaction  which  took  place.  betWjeeo  Sharps  the  broker, 
nod  Moon  %  Son;  and  the  pUntiffs  in  error  w^re  ^^mI* 
ly^gnoraot  of  the  inteiest  the  defendants  in  em>r  had  in 
the  warrants  and  cottons  sought  to  be  reisov^red  by  this 
action*'   The  "question,  therefore,  to  be  decided*  is  one 
of  strict   and  rigid  law>  and  depends  on   two  ppiots. 
The  pfadndfTs  in  error  eontendedijErt^  that  they  had  a 
lien  on  -the  whole  of  the-warrants  deposited  with  Iheat,  or, 
at  all  events,  on  an  undividedHM>iety'Of  theiB»to  the  extent 
of  the  bilis  hut  aeeeptedt       Bnt^  if  that  were  not  jiOi 
seoomdljfi  that  they  were  teiymts  in  common  wi^  the 
defendants  in  error  of  the  whele  of  the  warrants  so  depo- 
sited s  and>  therefore,  that  they  were  siot  liable  to  be  sued  in 
tirover,  as  that  action  caiw>t  be  maiiitiwn^d  by  one  ten- 
ant in  common   against   another^    The  interest  which 
the  defendants  in  error  and  Mooti  <$*  <8pli  h^d  in  the  cot- 
tons may  be  considered  in  two  points  of  view :   either  that 
the  defendants  in  error  were  siib-eontcactcNn  under  Mow 
%  Son  for  a  moiety  of  the  property  previously  vested  in  the 
hitter,  m  which  case,  the  pledge  of  the  whole  of  the  war- 
rants by  the  broker,  and  the  lien  on  them  by  the  phuntiffi 
in  error,  would  liave  been  legal ;  or,  if  both  were  orig^iall; 
interested,  that  then  they  were  partners  in  the  transaction; 
and,  in  either  case,  the  pledge  made  by  the.  broker  would 
bind  theur  interest    That  tbe  plaintiffs  below  were  sub- 
contractors with  Moon  Sf  Son,  is  supported  by  the  facts 
found  by  the  special  verdict.    Moon  was  the  person  who 
first  gave  directions. for  the  purchase  of  the  cottons  on  his 
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ownaocount;  and  they  wefe  purchaaed  accoTdinglj.  The  1825. 
wamnts  were  made  oat  to  HtaU  %  Sharp  as  his  brok- 
ers; and  they  at  diat  time  had  no  notice  that  the  plain- 
tifis  below  had  any  interest  in  the  cottons,  bat  looked  to 
Hoon  alone  as  the  real  porchaser.  It  k  tni^  that,  afker- 
wards,  the  brokers,  Hwd  ^  Skarp,  knew  that  the  pkoii- 
tiffs  below  had  aninterestin  the  purchase.  But  that  cir- 
comatance  will  not  affect  the  rights  of  third  parties, 
who  were  ignorant  that  the  paichases  wel«  j<Hnt,  at  the 
dine  they  were  made.  Wkh  respect  tb  Ihem,  the  plain- 
tiffs below  cannot  be  conridered  as  original  purchasers, 
but  only  as  sub-contractors ;  and,  if  they  were  merely  such, 
the  property  of  the  cottons  was  in  iMbon,  and  he  had  a 
right  l»  dispose  of  them.  In  SaviOe  v^  SoberUmi  {ei),  it 
was  held,  that  a  person  not  actaally  a  partner,  and  liable 
at  the  time  of  a  contract,  cannot  be  cAarged  by  after- 
wards  acknowledging  hfanadf  to  be  responsible.  There, 
though  goods  were  purchased  for  the  purpose  of  being 
shipped  on  a  mercantile  lidventure,  yet,  as  the  auperear- 
go  alone  appeared  in  the  transaction,  be  was  deemed  to  be 
soldy  interested,  although  the  purchasevs  were  each  to 
purchase  separately,  and  pay  for  tbe  goods  which  were  to 
be  diipped.  So,  in  Y^imng  v.  itfibiler  (d),  where  one  per- 
son purchased  goods  Ibr  exportation,  and  another  was  af- 
terwards permitted  to  share  in  the  adfMture,  it  was  held 
that  the  vendor  could  not  reeower  the  price  bf  the  goods 
agsinst  the  person  who  took  the  subsequent  share;  and 
Lord  Chief  Justice  Gibbs  Uiere  said,  *'  I  am  by  no  means 
of  ojmiion  that  there  may  not  be  a  case  where  two  houses 
shall  be  interested  in  goods  (W>m  the  beginning  of  the 
purchase,  yet  not  be  both  liable  to  the  vendor;  as,  if  the 
parties  agree  among  themselves  that  one  house  shall  pur- 
chase the  goods,  and  let  the  other  into  rn  interest  in  them, 
that  other  being  Unknown  to  the  vendor  $  in  sudi  a  case  the 

(a)  4  Term  Rep.  720.  (&)  4  Taunt.  582. 
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1825.  vendor  could  not  recover  against  him,  although  such  other 
person  would  have  the  henefit  of  the  goods.'*  Here  it  was 
not  known  to  the  brokers  that  the  plaintiffs  below  and  Moos 
^  S<m  were  joint  purchasers  of  the  cottons/  at  the  time  the 
purchase  was  directed  to  be  made.  If»  however,  the  pur- 
chase vested  an  undivided  moiety  of  the  cottons  in  each 
of  the  parties  from  the  commencement,  yet,  as  the  purchase 
was  made  jointly  for  both,  and  each  had  an  interest, 
Moon  %  Son  were  tenants  in  common  with  the  plaintiffs 
below,  and  had  a  right  to  pledge  the  whole  as  agunst 
the  latter;  and  although  the  broker  had  only  authority  to 
pledge  the  undivided  share  of  Moon^  yet  the  defendants 
below,  by  taking  that  pledge,  became  tenants  in  common 
with  the  plaintiffs  below,  if  two  persons  purchase  an  ar- 
ticle jointly,  they  are,  until  severance;  tenants  in  common ; 
and  it  is  a  well  known  principle,  that  whatever  is  done  by 
pne  of  twjo  tenants  in  common  will  bind  the  interest  of  the 
other ;  and  that  Applies  to  cases  of  partners. '  In  RcAa  v. 
Ityland{a\  it  was  held,  that  a  pledge,  by  one  partner,  of 
partnership  property,  would  1)ind  his  co-partners,  although 
the  pledge  was  made  without  their  privity  or  consent,  pro- 
vided the  pledgee  had  no  notice  that  the  property  was 
joint,  and  there  was  no  fraud  in  the  transaction.  There, 
Raba  and  Rohles  having  purchased  clover  seed  at  Bom- 
deaux,  on  the  joint  account  of  themselves  and  one  Cawnont, 
in  equal  thirds,  the  seed  was  shipped  to  the  consignment  of 
Caurriont,  and  a  bill  of  lading  and  invoice  were  transmitted 
to  hini ;  and,  on  the  receipt  of  the  bill  of  lading,  he  lodged 
it  with  the  defendants  for  the  landing  and  sale  of  the 
seed,  and  afterwards  procured  from  them  an  advance 
of  money  on  it,  the  defendants  not  having  notice  of 
any  joint  interest  in  the  seed ;  and  Lord  Chief  Justice 
Dallas  said:  ^*  The  situation  in  which  Caumont  stood, 
with  respect  to  the  property,  cannot  be    assimilated  to 

(«)  Gow's  Ni.  Pri.  Cas.  132 
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that  of  a  naked  fiictor  or  consignee.  Being  jointly  inter-  1825. 
ested  in  the  seed  with  the  plaintiffs,  as  a  partner,  he  was  in 
that  character  possessed  of  the  entirety*  The  pledge  by 
him,  therefore,  does  not  resemble  a  pledge  by  a  factor,  to 
whom  goods  are  consigned  for«ale  merely.  As  a  partner, 
he  had  a  clear  right  to  sell:  indeed,  the  seed  was  consign- 
ed to  him  for  that  purpose ;  and,  possessing  that  right,  he 
borrows  money  of  the  defendants  on  the  security  of  this 
seed,  and  until  a  sale  of  it  can  be  effected.  So  far  from 
its  being  pretended  that  the  defendants  had  notice,  that  the 
seed  was  partnership  property,  the  contrary  is  admit- 
ted :*'  and,  under  his  Lordship's  direction^  the  Jury  found 
a  verdict  for  the  defendants.  So  in  Tupper  v.  jFfa^- 
thome  (a).  Sir  William  Grant  decided  at  the  Rolls,  that, 
in  the  absence  of  collusion  and  fraud,  one  partner  may 
pledge  joint  property,  so  as  to  bind  .his  co-partner,  although 
the  latter  be  ignorant  of  the  pledge.  These  cases  are  pre- 
cisely in  point  to  shew  that  no  distinction  can  be  drawn  in 
this  respect,  between  general  partners,  and  partners  in 
an  individual  transaction ;  and  here  it  is  quite  clear,  that,  . 
to  the  time  of  the  division  of  the  warrants,  the  plaintiffs 
below  and  Moon  ^  Son  were  partners;  and,  if  soj  the 
defendants  below  had  a  lien  upon  the  whole  of  them 
for  the  full  amount  of  the  bills  discounted  by  them,  or,  at 
all  events,  for  such  as  were  then  unpaid.  In  Ex  parte  Gel- 
lar  (jb),  A.  and  JB.»  trading  under  the  firm  of  ^.  ^  Co.,  agreed 
with  C.  to  purchase  goods  on  a  joint  account,  of  which  A. 
and  jB.  were  to  have  the  managnnent.  The  goods  were  pur- 
chased, and  C.  paid  A.  ^-  Co.  for  his  share,  and  they,  with- 
out the  consent  of  C,  deposited  the  goods  with  Z>.,  who 
advanced  money  on  them,  and,  ignorant  that  C  was  con- 
cerned, debited  A,  %  Co.  with  the  advances.  The  goods 
were  sold  at  a  loss,  and  a  commission  of  bankrupt  issued 
against  A.  and  jB.,  and  another  against  C. ;  and  it  was  held 

(a>  Gow*s  Ni.  Pri.  Cas.  135  n.  {h)  1  Rose  Bank'.  Cas.  297^ 
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1825.  that  Z>.  was  entitled  to  pvove  his  balaue  beyond  the  pro- 
ceeds, agaiast  the  estate  of  C,  as  w^U  as  against  the  es- 
tate q£A.  and  B»  Although  it  amy  be  said  that  the  sub*- 
sequent  anangement  as  to  the  divisita  of  the  warrants  de- 
prived Moam  of  the  ri^bt  te  fMge  those  belonging  to  the 
plabtlfis  below ;  ye^  at  all  etvents,  the  defendants  bdow  had 
a  lienoailf(M9i  |^  Son's  undmded  moiety,  and  that  lien  wss 
not  destroyed  by  their  entrusting  the  whole  of  the  war- 
rants tso  Sharp,  as  l&ey  'did  so  in  otter  ignorance  of  the  in- 
terest thetplaini^s  below  had  m  them ;  and  although  ttie 
diTision  was  I  made  by  Siwp,  and  he  wrongftdly  returned 
the  warraotsifarloDging  to  d^e  plaintifis  below,  still  Sharp 
was  the  ageiit  of  the  defendantif  below  for  the  sole  pur- 
pose of  dividing  the  wanranis  for  the  supposed  benefit  of 
Moon  if  iSon  alone;:  and,  if^so,  -the  lien  of  the  defendants 
below  still -subnsted,  at  all  eventit,  to  the  extent  of  the  war- 
rants retuniedj  they  baring  psevieusly  had  a  lien  on  the 
whole*'  :  a* 

Aftec'the  pledge  hfg  Moon,'  th^  plaintiffs  in  error  were 
tenants  in^comHion  of  the  warrants  with  the  defendants  ia 
error,  or»  at  all<6Tent8,  of  ^e  moiety  returned,  and  there- 
fore could:  not  maintain  an  action  of  trover  unless  there 
bad!  beoQi  adebtmetion  of  the  property.  In  Coie  JJUle- 
ion  it  i^  laid*  down '(a),  that,  *^  i£  two  have  an  estate  in  com- 
mon, the  one  oannot>have  an  action  of  trespass  against  the 
other;  foi',  diat  each  of  then  may  enter  and  occupy  in  com- 
mon, &c.,  per  mff  H  per  taui,  the  lands  and  tenements 
which  they  hold  in  common.  But,  if  two  be  possessed  c^ 
chattels  personal  in  common  by  divers  titles,  as  of  a  hone, 
&o.,  if  theone  take  the  whole  to  himself  out  of  the  possession 
of  the  other,  the  latter  hath  no  other  remedy  than  to  take 
this  from  him  who  hath  done  to  him  the  wrong,  to  occupy  in 
common,  &c.,  when  he  can  see  his  time,  &c.  ;*^  andLordC9ik» 
in  commenting  on  that  passage,  says,  *'  if  two  tenants  in  com- 

(a)  Littleton^  Sect.  323.  (&)  Co.  Litt.  200  a. 
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mon  be  of  a  dove-hoOBe,  and  the  one  destroy  the  old  doves,  1825. 
whereby  the  flight  is  wholly  lost,  the  o^r  tenant  in  conv- 
nion  shidi  have  an  action  of  ttespassfnofi^ei^arMM&c.; 
for  the  whole  flight  is  destroyedi  and,  therefore,  he  cannot 
in  bar  plead  tenancy  in  cosmcn;  and  so  it  is,  if  two  ten- 
ants in  couMnonbe  of  apaxk^and  onedestMyethallthe  deer, 
sn  action  of  trespass  iieth."  But,  when  property  in  the  thing 
subsbts,  neither  trespass  nor  trover  can  be  maintained. 
In  Heaih  v.  Hubbard  (a),  it  was  hdd,  that  a  sale  of  the 
whde  of  a  ship  by  one  who  was  only  a  part-owner,  in  exclu- 
sion of  the  right  of  another  who  was  Senluit  in  common 
with  him,  was  not  equiraleiit  to  the  destmctieii  of  the 
sulgect-matfter,  either  mediately  or  immediatdy,  so  as  to 
enable  his  co-toifint  to  maintain  trover  against  hiip  for  it, 
as  the  ship  remained  in  sjiede:  and  the  case  of  Bar^ 
nardukm  v.  Chapman  is  there  cited  (b\  mhet^  one  tenant 
in  commoR  of  a  ship  took  her  away  and  sent  hcr^  to  the 
West  Indies^  where  she  was  lost  in  a  storm ;  in  trover. 
Lord  Chief  Justice  King  left  it  to  die  ^ury,  to  say  Whether, 
by  the  defiendant's  force,  the  akip  was  actually  taken  from 
the  plaintiff^,  and  secreted,  and  carried  out  of  his  power  to 
preserve  her^  and.  a  destruction  happening  in  those  cir- 
cumstioices,  whether  il  idibpld  not  bet  finiod  to  be.  ade*- 
stmetian  by  the  rdefiendtoV'S  means ;  Hhich  the  Jury  found, 
andtheOonrt  afterwards  *  hdd  that  the  direction  to  the 
Jury  was  right,  and  refused  a  new  triaL  ¥h)m  these  au-» 
thorities  it  ia  quii»ttkav,  that  the  true  distinction  in  orw 
der  to  enable  a  party  to  maintain  trover,  is;  whether  the 
subjectomatter  be  destroyed  or  not.  Here  the  cottons 
were  only  changed  or  ooaverted  into  money;  and,  if  the 
plaintiffi  below  had  any  remedy,  it  was  by  filing  a  bill  in 
Equity  for  an  aocoumt  of  the  proceeds  of  the  sale  of 
the  eottoiMi 

Mr.  F.  PoUockf-contrd. — It  is  found  as  a  fact,  that  the 

{a)  4  East,  1 10.  (b)  Bull.  Ni.  Pri.  7  Ed.  34.  S.  C.  4  East,  121,  n. 
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1825.         original  agreement  was,  to  make  a  purchase  on  the  joint- 
Williams      *^ccount  of  the  plaintiffs  below  and  Moon,     The  former, 
».  therefore,  were  not  sub-contractors  with  the  latter;  and,  if 

so,  that  disposes  of  the  case  of  Young  v.  Hunter ^sa  there, 
the  original  purchaser  afterwards  permitted  another  tc 
share  in  the  adventure.    Admitting  that  Moon  directed 
his  brokers  to  make  a  purchase  on  his  account,  yet  the 
purchase  was  not  made  in  the  name  of  Moon,  but  in  that  of 
.  Hunt  the  broker,  and  the  warrants  were  made  out  accord- 
ingly.   When,  therefore,  the  contract  was  made  by  him,  it 
enured  for  the  benefit  of  all  the  parties  really  interested; 
and  Hunt  was  not  a  trustee  for  il/oon  alone,  but  also  for  the 
plaintiffs  below,   it  being    originally  intended  that  both 
parties  should  be  jointly  interested  in  the  purchase.  It  fur- 
ther appears,  that,  immediately  after  the  purchase,  the  plain- 
tiffs below  paid  Moon  for  their  share  of  tlie  cottons;  and 
a  contract  of  sale,  accompanied  with  payment,  transfers  the 
property  to  the*purchaser  without  an  actual  delivery.     It 
is  then  found,  that  a  division  of  the  cottons  and  warmnts 
took  place  in  February,  1819,  which  was  communicated 
to  both  parties  on  the  SOth  of  that  month,  and  approved 
of  by  them.     From  that  day,  the  plaintiffs  below  became 
separately   possessed   of,   and  entitled  to,   all  the  war- 
rants assigned  or  appropriated  to  them,  and  Moon,  to  the 
others;  and,  after  that  division,  Moon  and  the  plaintiflB 
below  mubt^  have  brought  separate  actions  against  HmU 
^  Sharp,  if  they  had  refused  to  deliver  them.    All  the 
warrants,  then,  being  in  the  possession  of  the  defend- 
ants below,  the  broker,  on  the  2d  March,  1819,  afber  the 
whole  of  the  first  bills  had  been  paid,  obtained  posses- 
sion of  them   to  make  a  separation,  which  was   accotd- 
ingly  done;  but  he  withdrew  those  assigned  to  Mo<m 
^  Son,  and  re-delivered  those  appropriated  to  the  plaintiffi 
below.  On  the  5th  March,  the  last  of  the  oldt)ills  was  paid, 
and  on  the  2d  the  defendants  below  discounted  two  of  the 
new  bills,  and  on  the  11th  two  more;  and  to  those  their 


IN  THE  SIXTH  YEAR  OF  GEO.  IV.  517 

claim  must  at  all  events  be  liuuted.  These  being  the  facts  1825, 
of  the  case^  it  has  been  insisted  that  trover  is  not  maintain- 
able, as  the  defendants  bdow  became  tenants  in  common 
wkb  the  plaintiffs  below,  by  virtue  of  the  pledge  made  to 
the  former  by  Moon^  who  was  also  a  tenant  in  common  with 
the  plaintifis  below.  But  the  pawnee  of  property  is  nQt 
clothed  with  the  rights  of  the  absolute  owner.  He  has  ^, 
mere  lien,  or  right  to. hold  the  property  in  his  hands,  until 
the  claim,  in  respect  of  which  the  lien  arises,  is  satisfied.  A 
mere  lien  does  not  confer  an  absolute  right  to  property,  but 
a  bare  right  of  possession ;  and  a  pawnee  cannot  sell  or  dis- 
pose of  property  pawned,  to  repay  himselfj  unless,  there  be 
^  implied  contract  to  that  effect.  Here,  the  warrants  were 
merely  deposited  with  the  defendants  below  by  way  of  se- 
curity ;  and,  they  having  previously  belonged  to  the  plain- 
tiffs below,  the  former  were  clearly  responsible  to  the  latter, 
in  an  action  of  trover,  fox  the  proceeds  of  the  sale.  Lord 
Chief  Justice  Abbott ^  in  giving  his  opinion  on  the  trial  of 
tbis .cause  in  the  Court  below,  said  (a):  "  It  is  laid  down 
by  Lord  Chief  Baron  Camfffu,  that,  if  a  bailee  sell  the  goods 
of  .another,  the  very  act  of  sale  on  his  part  is  suph  a  pon- 
yersion  as  to  entitle  the  owner  to  maintain  trover  (b) ;  and 
if  that  be  so,  it  follows,  that>  if  a  bailee,  in  possession  of 
undivided  shares  belonguig  to  two  persons,  sell  the  whole, 
it  must  be  a  conversibn  as  to  the  undivided  part  belong- 
ing .to  one  over  which  he  has  no  right  or  title  whatever." 
Where  a  bailee  or.  pawpee  sells  goods  enjtrusted  to  him^  al- 
though he  have  a  lien  ojQ  them,  yet  when  trover  is  brought 
against  him.  for  their  recovery,  he  can  only  claim  to .  the 
extent;  of  bis  lien,  the  amount  of  whi^h  the  Jury  may  take 
iQto  their  consideration  in  mitigation  of  damages.  But, 
looking  at  the  relative  situations  of  these  parties,  the  de- 
fendants below  never  were  tenants  in  common,  nor  Iiad 

(c)  5  Bam.  &  Aid.  401.  {b)  Com.  Dig.  tit.  '*  Action  on  the  Case 

\  upon  Trover,"  £.,  citing  2  Salk.  665. 

VOL.  X.  MM 
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1935.  they  any  property  in,4he  •goods,  no  assigmnent  of  any  iitler- 
est  having  ever  been  made  to  them.  Originally  they  had  a 
a  mere  bailment  by  way  of  lien ;  and  that  was  afterwards  de- 
stroyed by  the  division  or  separation  of  the  cottons  and  war- 
rants made  by  the  broker^.  In  'Sa»iUe  v.  Robertson^  two  of 
the  joint  adventurers  were  not  the  original  contractors ;  and 
as  the  supercargo  made  the  purchase  in  his  own  name,  he 
was  considered  as  solely  interested.  That  was  a  mere 
question  of  credit;  but  here  the  original  purchase  was  en 
the  joint  account  of  the  plaintiffs  below  and  Moofu  The 
brokers  were  trustees  for  both,  and  afterwards  divided 
and  appropriated  the  warrants  to  each  respectively.  The 
case  of  Ex  parte  GeUar- does  net  apply,  as  there,  there 
were  three  partners,  and,  although  the  goods  were  pledg- 
ed by  two  only,  yet  the  partnership  was  not  disputed ;  and, 
therefore,  it  was  held  that  the  third  partner,  if  he  were  to 
have  shared  in  the  profits,  must  be  liable  for  the  loss, 
and  had  such  an  interest  as  to  make  his  engagement  biad- 
ing.  The  main  questie^,  however,  raised  by  this  case, 
is,  whether  the  property  of  a  person  can  be  pledged 
without  his  consent.  In  order  to  ascertain  this,  it  is  ne- 
cessary to  draw  the  distinction  between  a  sele  and  a  pledge. 
In  the  <Hie  case,  the  purchase-money  is  advanced  on  the 
credit  of  the  property ;  in  the  other,  the  law  supposes  that 
the  lender  reposes  a  confidence  in  the  party  pledging,  that 
he  will  not  pledge  unless  he  be  duly  entitled  to  do  so :  and, 
if  the  latter  have  no  authority  to  pledge,  the  pledge  is  not 
available.  Pledging  property  is  not  in  the  ordinary  course 
of  commerce ;  and  here,  as  the  defendants  below  took  no  as- 
signment of  interest  or  property  in  the  cottons  or  warrants, 
but  a  mere  legal  right  of  possession  till  the  happening  of 
a  certain  event,  f^.  the  payment  of  the  bills  for  which  the 
advances  were  made,  they  are  liable  to  the  plaintiiBs  be- 
low for  the  conversion  of  their  property ;  and  the  latter 
were,  consequently,  entitled  to  recover  in  this  action. 

Mr.  Tindalf  in  reply. — The  pawnee  of  goods  has,  by  de- 
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livery,  a  special  property  in  them,  in  contradiction  to  the  18?5 
rights  of  the  absolute  owner;  and  if  they  be  improperly 
taken  out  of  his  possession,  he  may  maintain  trover  for 
their  recovery.  Here,  no  assignment  of  the  property  was 
necessary;  for,  the  moment  the  delivery-warrants  were 
handed  oyer  to  the  defendants  below,  they  had  a  right  to 
hold  them  as  against  all  the  world;  and  even  as  against 
the  original  owners,  until  they  had  redeemed  the  pledge. 
The  circumstances  under  which  they  were  delivered 
clearly  made  the  plaintiffs  below  tenants  in  common  with 
the  defendants  below.  '  The  question,  therefore,  as  to  the 
sale,  does  not  arise  as  if  the  pledge  had  been  made  by  a 
stranger;  and  at  all  events  the  defendants  below  were  en- 
titled to  an  undivided  moiety  of  the  warrants,  to  the  extent 
of  the  b^lls  last  accepted. 

Lord  Chief  Justice  Best  delivered  the  judgment  of  the 
Court  as  follows: 

The  counsel  for  the  plaintiffs  in  error  has  truly  said, 
that  this  case  must  be  decided  according  to  the  strict  rules 
of  law.  Sitting  here  as  a  court  of  law,  whatever  our  pri- 
vate opinion  may  be,  we  are  bound  to  decide  according  to 
law.  It  is,  however,  in  the  contemplation  of  the  legislature 
to  alter  it,  so  as  to.provide  for  cases  like  the  present;  aiid  it 
cannot  be  denied  but  that  the  intended  alteration  will  be 
better  adapted  to  the  present  state  of  society  (a).  In  an- 
cient times,  persons  kept  their  property  in  their  own  hands ; 
and  although  agents  and  factors  were  then  well  known, 
yet  their  situation  with  regard  to  property  entrusted  to 
them,  and  the  extent  of  their  authority,  were  ascertained. 
But  in  modem  times,  the  factor  or  agent  frequently  stands 

(a)  See  the  statute  6  Geo.  4,     into  contracts  or  agreements  in 
c.  94,  '*  An  act  to  alter  and  amend      relation  to  goods,  wares,  or  mer- 
au  act  for  the  better  protection     chandize*  entrusted  to  factors  or 
of  the  property  of  merchants,  and     agents." 
others,  who  may  hereafter  enter 

M  m2 
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1825.  forward  as  the  proprietor  of  goods,  whilst  the  real  owner 
keeps  himself  in  the  back  ground.  It  is,  however,  for  the 
Legislature  to  remedy  this  evil  by  statute,  by  providing, 
that,  where  the  owner  of  goods  allows  a  factor  or  agent  to 
hold  himself  out  to  the  world  as  the  principal,  he  shall  be 
bound  by  the  acts  of  such  agent.  Possession  is  not  proof 
of  ownership  of  property ;  and  in  this  case  the  brokers  or 
agents  had  a  mere  possession,  and  cannot  be  considered  in 
the  same  light  with  the  assignees  of  a  bill  of  lading.  The 
East  India  warrants  are  nothing  more  than  the  keys  of 
the  warehouses ;  and,  as  these  brokers  had  only  the  pos- 
session of  the  property,  it  did  not  confer  on  them  a  right 
to  dispose  of  it  to  the  prejudice  of  the  true  owner,  who, 
not  having  assented  to,  is  not  to  be  bound  by,  their  acts. 
Two  arguments  have  been  urged  in  this  case :  Jlrsty  that, 
by  the  act  of  the  plaintiffs  below,  and  Moon  ^  Son,  they 
were  constituted  partners  in  this  transaction,  and  that  the 
pledge  made  by  the  brokers  of  the  latter  was  binding 
on  the  former;  and,  therefore,  that  the  defendants  bdow 
had  a  lien  upon  the  whole  of  the  warrants.  The  second 
is  so  connected  with*  the  first ,  that,  in  deciding  the  one, 
we  dispose  of  the  other.  It  is  this, — that  the  defendants 
in  error,  being  tenants  in  common  with  the  plaintiffs  in 
error  of  the  whole  of  the  warrants,  the  former  cannot 
maintain  an  action  of  trover  in  a  Court  of  law,  but  their 
rights,  if  they  have  any,  can  only  be  established  in  a 
Court  of  Equity.  We  should  have  thought  that  there  was 
much  weight  in  that  argument,  if  the  transaction  had  conti- 
nued as  it  first  began,  and  the  second  arrangement  had  not 
taken  place.  But  it  is  unnecessary  for  us  to  say  what  the 
situation  of  the  parties  would  have  been,  had  the  original 
agreement  remained  undisturbed;  because,  we  consider, 
that,  by  the  second,  all  prior  right  of  lien  by  the  defendants 
below  was  given  up,  and  a  new  contract  entered  into.  Ante- 
cedently to  this,  a  division  of  the  goods  was  made  by  the 
brokers,  and  assented  to  by  both  parties ;  and  one  moiety 
became  the  sole  property  of  the  plaintiffs  below,  and  the 
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Other  moiety  that  of  Moon  ^  Son.  From^that  moment  there  1 825 
was  an  end  of  all  partnership;  and  for  that  purpose 
Sharp  was  the  agent  of  one  party  for  his  moiety^  and  of 
the  other  party  for  the  other  moiety.  Sharp,  therefore, 
could  have  had  no  authority,  in  consequence  of  any  right 
conferred  on  him  by  Moon  ^  Son,  to  pledge  the  moiety 
of  the  plaintiffs  below;  because  they  were  then  perfect 
strangers  as  to  the  share  which  belonged  to  them.  After 
the  separation  and  division  of  the  goods,  the  warrants  of 
the  plaintiffs  below,  as  well  as  those  of  Moon  ^  Son,  were 
returned  to  the  brokers;  and,  when  they  got  them  back, 
they  held  those  which  related  to  the  share  of  the  plain- 
tiffs below,  for  them,  and  those  whicti  related  to  Moon*s 
share,  for  him.  If  so,  neither  Moon  nor  the  brokers  could 
then  pledge  the  warrants  of  the  plaintiffs  below  without  their 
assent,  nor  could  their  rights  be  affected.  But  it  appears, 
that,  by  a  fraud  between  the  brokers  and  Moon,  and  with- 
out the  authority  of  the  plaintiffs  below,  they  pledged  or 
deposited  with  the  defendants  below  the  warrants  which 
belonged  to  the  plaintiffs  below,  as  a  security  for  the  sum 
of  10,000/.  which  was  advanced  solely  to  Moon  Sf  Son. 
The  transaction,  therefore,  reduces  itself  to  the  simple  case 
of  one  man  pledging  the  property  of  another  without  his  as- 
sent or  authority ;  and  the  question  comes  simply  to  this,  viz. , 
whether,  when  property  is  so  pledged,  the  pledgee  can 
have  such  an  interest  in  it  as  to  create  a  right  of  lien  against 
the  true  owner.  As  the  law  now  stands,  we  take  it  to  be 
clear,  that,  if  property  be  left  in  the  hands  of  an  agent,  he 
cannot  affect  the  rights  of  his  principal,  the  owner  of  the 
property,  without  his  assent;  and  consequently,  that  the 
plaintiffs  below  were  entitled  to  recover  in  this  action.  As, 
therefore,  the  first  pledge  was  wholly  given  up,  and  an  en- 
tire new  contract  made  by  the  second  transaction,  which 
affected  the  whole  of  the  property  sought  to  be  recovered, 
we  are  all  of  opinion,  that  the  judgment  of  the  Court  below 
must  be  — 

Affirmed. 
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1825. 

SrS:  Naylor..  Joseph. 

ApUintiff, a  Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  d6- 
ttctuaiiy  domi-  tained  a  rule  nisi,  that  all  proceedings  in  this  catise  might 
country/butoniy  ^®  Stayed  Until  the  plaintiff  should  give  security  for  the  pay- 
ocRiiioiiaiiy  re-  ment  of  costs,  upon  an  affidavit  stating  that  he  was  resident 
bound  to  gWe      in  Scotland^  and  out  of  the  jurisdiction  of  this  Court. 

security  for 
costs, 

Mr.  Serjeant  Lawes  now  shewed  cause,  on  an  affidavit 
which  stated}  that  the  plaintiff  was  a  merchant  ot  Edinburgh; 
that  the  defendant  was  his  agent  or  broker  in  London,  to 
whom  he  had  confided  his  mercantile  transactions  there; 
and  that  the  present  action  was  brought  against  the  defend- 
ant for  not  accounting.  It  was  also  sworn,  that  the  plain- 
tiff was  frequently  in  the  habit  of  comiing  to  this  country, 
and  that  he  in  fact  passed  as  liiuch  of  his  time  here  as  in 
Scotland.  The  learned  Serjeant  relied  on  the  case  of 
Durell  v.  Mattheson  (a),  where  the  Court  refused  to  require 
security  for  costs  from  a  foreigner,  during  his  absence 
from  this  country  on  board  hb  own  ship,  as  he  resided 
here  part  of  the  year;  and  he  submitted,  that  an  occasional 
residence  in  this  country  by  a  foreigner,  is  a  sufficient  an- 
swer to  a  rule  requiring  him  to  give  security  for  costs. 

But  the  Court  held,  that  the  general  rule  ought  not  to 
be  deviated  from,  and  that,  if  the  plaintiff  were  not  actual- 
ly domiciled  in  England,he  was  bound  to  give  the  defend- 
ant the  security  required. 

Rule  absolute. 

(a)  3  B.  Moore,  33. 
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Ratcliffe  r.  Bleasbt.  j,*h"  i^ij[' 

X  HIS  was  an  action  brought  to  recorer  compepsation  in  Thepiaintiffand 
danwges,  for  the  breach  of  an  agreement,  entered  into  by  JS^„"^toen^^^^^ 
the  defendant,  to  take  the  plaintiff  into  partnership;  a  ^"'^  S."*"*^*g 
draft  of  the  articles  of  co-partnership  was  prepared  by  the  of  an  agreement 
defendant's  attomies,  perused  and  settled  by  the  plaintiff's  ^e'defra^nt'J 
attorney  and  returned  by  him  to  them;  a  deed  of  co-part-  JJ^JJ^gSJ^^ 
nership  was  afterwards  engrossed,  and  executed  by  the  used  and  ap- 

-_,  .,.,.  .  rrt%  1.     •/«    proved  of  by  the 

defendant,  ana  retamed  m  his  possession*  The  plaintiff  plaintiff's  attor- 
had  no  copy  of  the  deed  nor  of  the  draft;  and  the  de-  ^oM^"and'ex- 
fendant  and  his  attomies  refused  to  furnish  copies  of  them  ^'*^  ^^  ^J*® 

*^      ^  defendant,  but 

at  the  plaintiff  8  expense,  or  to  permit  an  inspection.  wainotexecuted 

by  tlie  plaintiff. 
The  plaintiff 

Mr.  Serjeant  Cross,  in  the  last  Term,  on  an  affidavit  JroogMw  ac- 
(by  the  plaintiff's  attorney)  of  these  facts,  obtained  a  rule  tion  against  the 

11-  iiri  1  iii-*/n  defendant  for  a 

caihng  on  the  defendant  to  shew  cause  why  the  plaintiff  breach  of  the 

should  not 'be  at  liberty  to  inspect  and  take  a  copy  of  the  t£*^ner[hip, 

deed  of  co-partnership,  and  of  the  draft  of  the  agreement  and  applied  for 

from  which  the  deed  was  engrossed,  and  he  relied  on  the  spect  and  copy 

case  of  Morrow  v.  Sanders  (a).     The  Court  required  an  deed  [—The 

affidavit,  by  the  plaintiff,  or  his  attorney,  to  shew  for  what  ^^^'^  "^^^^ 

purpose  the  inspection  and  copy  of  the  draft  and  deed  were  ^  to  the  deed, 

required;  and  an  affidavit,  by  the  plaintiff's  attorney,  was  thatthe plaintiff, 

accordingly  produced,  stating,  that  his  special  pleader  had  cutedrhad  no** 

desired  the  application  to  be  made,  in  order  to  enable  him  interest  in  it; 

*  "^  111.  *"*'  ^^^y  *^*ow- 

to  draw  the  declaration;  and  that  the  plaintiff  could  not  edit  as  to  the 

declare  without  such  inspection.     The  rule  was  enlarged  tiffhivingan  In- 

till  this  day,  for  the  purpose  of  the  defendant's  filing  an  Ih^defen^^^^^ 

affidavit  in  answer.  holding  it  as  a 

trustee  for  him. 

Mr.  Serjeant  Wilde,  now  shewed  cause,  on  an  affidavit, 
(a)  3  B.  Muore,  671.    S,CA  Brod  &  Bing,  318. 


Ratcliffe 

V. 
BX.EA8BY. 
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1885.^  Stating,  that  the  draft  of  the  articles  of  partnership,  for 
the  breach  of  which  this  action  was  brought,  was  pre- 
pared by  the  defendant's  attomies,  and  left  with  the  at- 
torney for  the  plaintiff,  who  perused,  settled,  and  approved 
it,  and  afterwards  returned  it  to  die  defendant;  and  diat 
the  deed  had  never  been  executed  by  the  plaintiff,  as 
it  differed  in  many  -respects  from  the  draft  settled  and  re- 
turned by  him  to  the  defendant.  The  learned  Serjeant  sub- 
mitted, that  the  Court  would  only  grant  the  inspection  of 
a  deed,  as  between  parties  to  a  suit,  where  it  is  held  by 
one  as  trustee  for  the  other;  which  could  not  have  been 
the  case  here,  a8'[the  plaintiff  had  not  executed  it,  and, 
consequently,  no  cause  of  action  could  arise  against  him 
in  respect  of  it,  nor  could  he  enforce  it  as  against  the 
defendant* 

Mr.  Serjeant  Cross,  in  support  of  his  rule. — ^As  the 
plaintiff  cannot  declare,  or  safely  proceed  to  the  trial  of  the 
cause,  without  the  inspection  required,  the  defendant  was 
bound  to  grant  it,  and  he  would  suffer  no  inconvenience  or 
prejudice  by  such  inspection.  The  case  ot  Morrow  v.  Son* 
ders,  is  expressly  in  point,  with  the  exception  that  there  the 
plaintiff  had  executed  the  deed  which  was  retained  by  the 
defendant, — ^whilst  here  it  was  executed  by  the  defendant 
alone.  There,  too,  as  here,  the  plaintiff  made  an  affidavit, 
that  he  sued  the  defendant  to  recover  damages  for  the  breach 
of  an  agreement,  in  not  entering  into  partnership,  pursuant 
to  a  partnership  deed  drawn  up  and  executed  by  the 
plaintiff,  but  remaining  in  the  custody  of  the  defendant  or 
his  attorney ;  and  that  the  plaintiff  possessed  neither  a  co- 
py nor  a  counterpart  of  the  deed ;  and  the  Court  granted 
a  rule  for  the  plaintiff  to  inspect  and  take  a  copy  of 
the  deed,  although  the  defendant  swore  that  he  had  not 
executed  the  same.     In  Clifford  v.  Taylor  (a)^  Sir  James 

(a)  1  Taunt.  167. 
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Maiujield  said :— ''  The  practice  of  compelling  the  delivery  1825. 
of  copies  is  very  convenient,  for  it  saves  the  delay  and  ex- 
pence  of  a  bill  in  equity.*'  In  Blakey  v.  Porter  (a),  where 
one  part  of  an  indenture  only  was  executed,  the  Court  com* 
peUed  the  party  having  the  custody  of  it,  to  produce  it  for 
inspection,  in  an  action  brought  against  him  by  the  other 
pwty ;  and  in  Batemam  v.  PhiUips  (6),  the  Court  compelled 
the  defendant  to  produce  an  agreement  in  his  custody  (not 
execaled  by  the  plainti£P),  on  an  assertion  by  the  latter 
that  he  had  an  interest  in  it;  and,  during  the  argument  in 
that  case,  Mr.  Justice  Heath  observed  (c),  *'  that  the  rule 
restraining  the  production  of  instruments  to  the  applica- 
tion of  a  party  named  therein,  was  much  too  strict;  for 
suppose  a  person,  though  no  party  to  a  deed,  took  an  es- 
tate by  way  of  remainder,  he  had,  nevertheless,  a  strong 
interest  in  the  deed,  and  was  entitled  to  compel  the  pro- 
duction;" and  afterwards,  in  delivering  his  judgment,  he 
said: — ''Certainly  the  jurisdiction  has  been  frequently 
exercised,  and  very  much  to  the  advantage  of  suitors,  and 
furtherance  of  justice.*'  So  in  the  case  of  King  v.  King{d)f 
the  Court  ordered  the  defendant,  in  an  action  of  covenant 
on  a  deed  which  he  held,  to  produce  it  to  the  plaintifTfor 
the  purposes  of  the  cause.  These  authorities  shew  that  the 
Courts  have  long  recogniased  this  practice,  not  only  as  being 
convenient,  but  also  as  being  within  the  scope  of  their  equi- 
table jurisdiction;  and  here,  as  the  draft  of  the  agreement 
on  which  the  deed  of  partnership  was  to  be  founded,  was 
assented  to  by  both  parties,  the  plaintiff  is,  at  least,  en- 
titled to  take  a  copy  of  it  for  the  purpose  of  declaring ;  as, 
unless  the  terms  of  the  partnership  be  correctly  set  out, 
he  will  be  nonsuited  on  the  ground  of  a  variance,  and 
thereby  prevented  from  trying  the  cause  on  its  merits. 

Lord  Chief  Justice  Best. — 1  for  one  agree  with  the  ob- 

(«)  1  Taunt.  386.  (c)  Id.  161. 

{b)  4  Taunt.  15?.  (rf)  Id.  666. 
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1825.  servation  iaaAe  by  Sir  Johmb  Mamfield^  ia  Clijfardy. 
Taylor f  that  the  practice  of  compelling  the  delivery  of 
Ciipies  of  papers,  is  most  convenient,  as  it  saves  the  dday 
and  expence  of  a  bill  in  equity;  for  it  ia  an  extreme  hard* 
ship  to  deprive  suitors  of  aainmediate  conunon  lav  right, 
and  put  them  to  the  expence  of  liligatnn  in  another  Court, 
if,  however,  the  lav  of  the  land  compek  diem  to  pursue 
tbat  course,  we  have  no  authority  to  dter  it;  for  our  con- 
stitution has  most  wisely  left  the  correction  of  any  imperfec- 
tion or  defect,  to  a  higher  tribunal,  0ur.  the  wisdom  of  the 
Legislature.  But  the  cmly  question  in  .this  case  is,  whe- 
ther we  are  warranted  by  any  rule  of  practice,  established 
in  this  Court,  to  grant  the  application  in  the  terms  pray- 
^  1^  the  phiintiff.  If  we  had  sudi  authority,  I  should 
be  most  happy  to  make  the  order  to  the  extent  requir- 
ed, as  the  parties  would  be  Ucely  to  attain  justice  ear- 
lier, and  at  a  less  expence*  With  respect  to  the  deed,  if 
we  were  to  order  its  production,  we  should  go  much  far- 
ther than  the  Court  has  ever  yet  done,  as  it  appears  by 
the  affidavits  in  support  of,  and  in  answer  to,  the  ap- 
plication,  that,  although  the  deed  was  executed  by  the 
defendant,  yet  that  the  plaintiff  bad  refused  to  sign  it. 
By  bis  refusal  to  execute  the  deed  he  has  repudiated  all 
his  interest  in  it,  and  he  cannot  now  call  on  the  Court  to 
order  the  production  of  it  by  the  defendant,  or  an  inspection 
of  it  for  the  plaintiff's  purpose  or  advantage.  The  estab- 
lished principle  on  which  the  Courts  have  acted,  is,  that 
they  will  not  direct  a  party  to  the  suit  to  produce  a  deed 
in  his  custody!  unless  the  applicaiit  shew  that  such  person 
holds  it  as  a  trustee.  It  is  necessary  that  I  should  in  the 
first  place  advert  to  the  facts  stated  in  the  case  oiBaiemtm 
V.  PMUips,  where  the  person  applying  was  not  a  party  to 
the  instrument,  but  the  ground  of  the  application  was,  that 
Ae  applicant  had  on  interest, in  ibe  writing,  the  produc- 
tion of  which  was  required.  The  affidavit  there  on  which 
the  rule  to  produce  the  agreement  was  obtained,  disclosed 
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the  circumatAnces  which  were  the  foandfttion  of  the  ac-  )825. 
tion,  viz.  that  a  person  of  the  naaie  of  Bowling  hearing 
that  the  Milford  Bank  had  got  into  discredit,  and  that 
there  had  been  a  run  upon  it,  suggested  to  the  bank- 
ers, that  if  the  defendant  wbuld  come  forward  with  a  krge 
snm  and  support  their  credit,  the  puMic  wouM  be  Satis- 
fied; that  the  defendant  accordingly  cane  to  the  bank, 
and  declared  to  B&mKng  and  the  several  creditors  then 
present,  that  he  wDutd  assist  the  bank  with  SOflOOl.^  and 
that  he  wonld  be  responsible  for  its  credit  to  that  a»iount, 
and  requested  such  creditors  to  make  it  known  to  snch 
of  thelt  neighbocrrs  as  might  be  holders  of  the  notes,  and 
creditors  of  the  bank;  on  which  Bowling  proposed  to  the 
defendant,  that  he,  SawUng^  should  have  the  defendant's 
writing  to  the  effect  of  the  above  declaration  to  the  cre- 
ditors then  present,  as  an  authority  for  using  the  name 
of  the  defendant  to  the  inhabitants  of  Pembroke  and  its 
▼Iclnlty,  that  he,  the  defendant,  had  agreed  to  support  the 
credit  of  the  bank  to  the  above  extent;  to  which  the 
defendant  assented,  and  signed  a  written  notice  or  agree- 
ment drawn  out  by  Bowlings  which  expressed  that  be, 
the  defendant,  thereby  authorized  Bowling  to  assure 
the  inhabitants  o{  Pembroke  and  its  vicinity,  that  he,  the 
defendant,  thereby  undertook  to  be  acconntable  for  the 
payment  of  notes  issued  by  the  Milford  bank,  as  far  as 
90,000/.  would  extend  to  pay,  which  would  be  an  addition- 
al security  to  the  public,  to  that  amounti  to  the  estate  and 
effects  of  the  partners  in  the  bank.  It  was  also  sworn  that 
the  declaration,  so  signed  by  the  defendant,  was  delivered 
to  BowUngy  who  caused  several  notices  to  that  effect  to 
be  printed,  and  distributed  throughout  different  parts  of 
the  county  of  Pembroke.  Bowling  kept  the  original  no- 
tice for  some  days  after,  until  his  brother-in-law,  one 
of  the  partners  in  the  Milford  bank,  came  to  him  and 
asked  him  for  the  notice,  which  Bowling  gave  him,  and 
which  was  afterwards  delivered  to  the  defendant.    There, 
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1825.  tooj  it  appeared  J  by  the  plaintiffs'  declaration^  that  they  Were 
creditors  of  the  bank^  and|  therefore^  the  authority  in  writing 
given  by  the  defendant  to  Bowlings  was  for  their  advantage 
as  well  as  for  that  of  the  other  creditors,  for  whom  Bawl 
ing  held  it  as  a  trustee ;  and,  as  the  defendant  obtained  it 
through  his  brother-in-law,  who  was  one  of  the  partners 
in  the  bank,  from  Bowlings  the  plaintiffs  had  a  right  to 
call  for  its  production;  and  Sir  James  Mansfield  there 
said  (a): — '^  This  .is  a  rule,  calling  upon  the  defendant  to 
produce  a  certain  paper,  and  it  is  made.oi^  the  grounds 
that  the  plaintiffs  are  interested  in  tha^t  paper,  and  that  is 
the  only  ground  on  which  they  cs^i  support  their  applica- 
tion. On  the  declaration  the  plaintiffs  state,  that,  at  the 
time  of  the  giving  of  the  guarantie,  they  held  some  notes, 
and,  in  consequence  of  it,  beci^me  possessed  of  others. 
They  stated  in  their  affidavit,  that  the  paper  in  question 
was  delivered  to  Bowling,  who  caused  several  such  papers 
to  be  printed,  and  affixed  in  various  parts  of  the  county, 
and  that  he  gave  up  the  original  in  consequence  of  an  ap- 
plication made  by  the  defendant."  His  Lordship,  therefore, 
put  it  on  the  ground  that  the  paper  was  in  the  hands  of 
Bowling jBiS  a  trustee  for  the  creditors  of  the  bank,  and 
said :  '/  This  paper  is  certainly  not  of  a  public  nature, 
like  corporation  books  or  records ;  but  it  is  a  paper  in 
which  the  plaintiffs  are  interested.  In  the  case  of  Taylor 
V.  Osborne^  in  the  Court  of  King's  Bench,  it  seems  ad- 
mittedj  that,  if  the  party  had  been  interested,  he  might 
have  had  the  production  of  the  instrument/'  So  here,  if 
the  plaintiff  had  shewn  tjiat  he  had  any  interest  in  the  deed, 
he  would  have  had  a  right  to  inspect  and  take  a  copy  of 
it^  on  stating  that  the  defendant  retained  it  in  his  custody, 
and  had  refused  to  grant  such  inspection.  The  case  of 
Morrow  v.  Sanders  is  altogether  distinguishable  from  the 
present,  as  there,  the  plaintiff,  who  applied  for  the  deed, 

(a)  4  Taunt.  159. 
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liaci  executed  it.  He  had,  therefore,  clearly  a  right  to  de-  1826. 
mand  an  inspection  or  copy  from  the  defendant,  although 
the  latter  had  not  executed  it;  and  it  would  be  contrary  to 
honesty  and  principle,  if  the  latter  could  hold  it  as  against 
the  former.  That  case,  therefore,is  q  uite  the  converse  of 
this,  as,  there,  the  deed  was  executed  by  the  party  apply- 
ing for  it,  and  not  by  the  other  in  whose  custody  it  re- 
mained ;  whereas  here,  the  plaintiff'  had  refused  to  execute 
it,  and  until  he  has  done  so  he  cannot  be  said  to  have  an  in- 
terest in  it.  The  case  ofBlakey  v.  Porter,  was  decided  on 
the  dame  principle  as  that  otBateman  v.  Phillips,  and  Sir 
James  Mansfield  there  asked :  "  Of  what  use  would  the  de- 
fendant's covenant  be,  if  the  plaintiff  could  not  get  access 
to  it?  Parties,  in  order  to  save  the  expence  of  double 
stamps,  are,  unwisely,  content  to  execute  one  part  only  of 
an  indenture.  It  is  not,  however,  the  necessary  consequence 
of  this  practice,  that  the  party  who  has  the  custody  un- 
dertakes to  produce  the  deed,  when  wanted,  for  the  use  of 
both."  In  that  case,  however,  the  deed  was  executed  by 
both  parties,  and  his  Lordship,  therefore,  put  it  on  the 
principle  of  an  implied  undertaking,  that  the  party  who 
had  it  in  his.  custody  held  it  as  a  trustee  for  both.  In 
Street  v.  Brown  {a),  where  two  parts  of  an  indenture  were 
executed  by  both  parties,  each  keeping  one,  and  one  part 
was  lost,  this  Court  would  not  compel  the  party  holding  the 
other  to  produce  his  part,  in  order  to  support  an  action 
against  him  on  the  instrument ;  on  the  ground  that  the  party 
who  had  it  did  not  hold  it  as  trustee  for  the  other;  and  the 
cases  o(  Blakey  v.  Porter,  Bateman  v.  Pkillipsl  and  King 
V.  King,  were  there  referred  to  in  the  course  of  the  argu- 
ment, and  Lord  Chief  Justice  Gibbs,  in  delivering  his  opin- 
ion, said:  *^  We  must  look  to  the  principle  on  which  those 
cases  were  decided,  and  must  not  suffer  ourselves  to  be 
hurried  away  into  a  similar  decision,  in  a, case  which  does 

(a)  1  Manh.  610.    S,  C.  6  Taunt.  302. 
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1625.  not  fall  within  the  ^ame  priDcipIe.  In  BUikey  ▼.  Porter^ 
the  circumstances  must  have  been  very  strong  in  favour 
of  the  application;  for  Sir  James  Mansfield  there  put 
it  on  the  ground  of  an  implied  und^taking  by  the  de- 
fendant to  produce  the  instrument.  In  King  v.  King, 
he  saysy '  he  knows  not  how  to  refuse  the  application  after 
the  case  of  Blakey  v.  Porier^ — hesitating  even  after  that 
decision ;— bttt»  observing,  *  it  must  be  understood,  that, 
when  one  partonly  of  a  deed  is  executed,  the  party  holding 
it  is  trustee  for  the  other.'  That,  therefore,  was  the  ground 
on  which  these  cases  were  decided ;  and  it  is  unnecessaiy 
to  enquire  whether  that  were  such  a  ground  as  did  give 
the  Court  authority.  Now,  here,  there  were  two  parts  of 
the  instrument,  and  the  plaintiff  contends  that  the  defend- 
ant must  give  him  a  copy  of  his  p^rt,  in  order  that,  the 
original  being  lost,  henu^  make  use  of  the  copy  at  the  trial. 
Suppose  a  bond  were  executed,  and  afterwards  lost  hy 
the  obligee,  the  obligor  havii^  kept  a  copy  of  it;  by  the 
same  rule  as  that  by  which  the  plaintiff  calls  on  the  de- 
fendant in  this  cAse,  might  tl^  obligee  demand  the  copy  of 
the  bond  from  the  obligor.  There  is  no  reason  to  induce 
the  Couvti  to  ^ant  this  application,  nor  is  there  any  case 
which  has  gone  to  such  an. extent ;  and  the  Court  is , un- 
willing to  establish  a  precedent  for  such  application." — 
His  Lordship,  therefore,  deduced  the  true  principle  from 
these  cases,  viz*  that  where  a  defendant  has  the  custody 
of  a  written  instrument,  which  he  holds  as  a  trustee,  the 
Court  will  order  him,  in  some  instances,  to  give  an  inspec- 
tion and  cBpy  of.it  to  the  plaintiff.  Butj  here,  the  defend- 
iint  cannot. be  said  to  hold  the  deed  ya  question  as  a  trus- 
tee, as  the  plaintiff  had  expressly  refused  to  execute  il^ 
and  akhough  it  has  been  said  that  he  may  be  nonsuited 
if  it  be  produced  at  the  trial,  on  the  ground  of  a  variance; 
still,  if  we  were  to  accede  to  the  present  application,  we 
should  be  deciding  on  motion,  that  which  can  only  be 
got  at  by  filing  a.bUl  of  discovery.    ,Jn  ejectment,  the 
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lessor  of  the  plaintiff  is  liable  to  a  nonsuit  by  the  pro*  1826. 
dnction  of  deeds  which  may  shew  a  better  title  in  ano- 
ther,  but  we  cannot  make  an  order  for  the  production 
of  such  deeds.  There  is  another  Court  to  whidh  the 
parties  may  resort,  viz.  a  Court  of  Equity.  I  am,  there- 
fore, clearly  of  opinion,  that  the  defendant  in  thb  case  can- 
not be  compelled  to  furnish  the  plaintiff  with  a  copy  of  the 
deed  of  co-partnership,  or-even  to  allow  him  to  inspect 
it,  as  it  was  not  executed  by  him.  But,  as  the  draft  of  the 
articles  of  co-partnership,  from  which  the  deed  was  engross- 
ed, was  perused  and  approved  of  by  the  plaintiff,  and  af- 
terwards returned  to  the  defendant,  if  it  still  remain  in  the 
custody  of  the  latter,  he  stands,  as  regards  that,  in  the 
situation  of  a*  trustee  for  the  plaintiff,  who  is,  therefore, 
at  liberty  to  inspect  and  take  a  copy  of  that  instrument, 
but  not  of  the  deed  to  which  he  is  no  party, 

Mr.  Justice  Park. — I  fully  agree  with  my  Lord  Chief 
Justice.  The  cases  in  which  the  Courts  have  required  the 
production  or  inspection  of  Written  instruments,  appear 
to  me  to  have  gone  farther  than  they  ought.  The  priu'- 
ciple  on  which  these  applications  have  been  granted,  is, 
that  the  party  in  whose  custody  such  instruments  may  be, 
holds  them  as  trustee  for  the  party  requiring  their  produc- 
tion; but,  here,  the  defendant  cannot  be  conddered  as  a 
trustee  for  the  plaintiff  as  to  the  partnership  deed,  as  he 
refused  to  execute  it.  The  principle  laid  down  by  the 
Court  of  King's  Bench^  in  Taylor  v.  OsbofTte^  is,  diat  the 
Court  would  not,  at  the  instance  of  a  plaintiffi  %oo»pel  a 
defendant  to  produce  an  instrument  which  was  in  bis  hands, 
and  to  which  the  plaintiff  was  neither  An  instrumentary 
party,  nor  a  party  in  interest;  and  that  appeaars  to  me  to  be 
the  true  rule.  If,  however,  there  be  only  one  deed,  but 'exe- 
cuted by  both  parties,  it  folldws,  as  a  matter  of  courve,  th^t 
the  person  in  whose  custody  it  is,  holds  it  as^' trustee  ibr 
the  other.    The  case  of  Street  v.  Snmn,  touched  Tery 
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1825*.  closely  on  that  of  Taylor  v.  Osborne,  and  appears  to  me 
to  be  a  case  of  some  hardship,  as  the  charter-party  on 
which  the  action  was  brought  was  lost  at  sea,  together 
with  the  master  and  part-owner  of  the  vessel,  who  had  it 
on  board  with  him,  and  his  widow  and  administratrix  wish- 
ed to  bring  an  action  against  the  charterer  for  not  loading 
the  vessel,  and  accordingly  applied  to^he  Court  to  grant 
her  an  inspection  and  copy  of  the  part  of  the  charter-par- 
ty left  in  the  hands  of  the  charterer:  but  the  applica- 
tion was  refused,  although  it  was  stated  to  be  made  for 
the  purpose  of  the  plaintiff's  declaring  with  certainty.  It 
has  been  said,  however,  that  we  have  an  equitable,  if  not 
a  general,  jurisdiction  in  cases  of  this  nature.  But  it  must 
be  exercised  according  to  the  rules  of  law,  and  we  must  not 
infringe  on  the  province  of  a  Court  of  Equity ;  and  here 
the  plaintiff  can  claim  no  interest  whatever  in  the  deed,  aa 
he  has  not  executed  it.  The  case  of  Morrow  v.  Sanders, 
was  decided  dince  I  took  my  seat  in  this  Courts  but  it  does 
not  appear  to  me  to  bear  on  the  present ;  as,  there,  the 
deed  was  executed  by  the  party  who  required  its  produc- 
tion, viz,  the  plaintiff,  whilst  here  it  was.  not  executed  by 
him,  but  by  the  defendant  alone;  and,  if  so^  the  plaintiff 
can  have  no  right  to  inspect  it,  nor  can  the  defendant  be 
said  to  hold  it  as  a  trustee  for  him.  Although  the  draft 
of  the  articles,  from  which  the  deed  of  co-partnership  was 
engrossed,  does  not  appear  to  have  been  signed  by  the 
parties;  yet,  as  it  was  approved  of  by  both,  it  may  be 
said  that  there  is  a  mutuality  of  interest:  so  that,  as  to 
that,  the  rule  must  be  made  absolute. 

Mr.  Justice  Burrough. — The  Court  will  not  accede  to 
an  application  of  this  description  at  the  instance  of  the 
plaintiff,  unless  he  shew  us  that  he  could  use  the  deed 
required  in  evidence  at  the  trial;  in  which  case,  per- 
haps, we  might  lend  him  our  assistance..  This  case  is 
far  stronger  than  that  of  Street  v.  Brown,  as  the  deed  in 
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question  must  be  considered  as  mere  waste-paper,  as  far  182£L 
as  it  regards  the  plaintiff*,  as  it  was  neYer  executed  by 
him;  and  it  cannot  be  a  complete  and  perfect  instrument 
until  executed  by  both  the  contracting  parties.  The 
affidavit  produced  in  answer  to  the  application,  expressly 
states  that  the  plaintiff  had  refused  to  execute  the  deed. 
He,  therefore,  can  have  no  interest  in  it;  but* where 
two  or  more  parties  have  a  joint  interest  in  the  same  deedj 
we  may  make  an  order  for  its  production,  as  the  person 
who  has  it,  holds  it  as  trustee  for  the  others;  but  we  can- 
not extend  our  jurisdiction:  and  we  might  work  great 
injustice  by  yielding  to  motions  of  this  description.  If 
application  be  made  to  a  Court  of  Elquity,  for  the 
production  or  inspection  of  deeds  or  papers,  those  required 
are  left  with  one  of  the  Masters,  where  the  applicant  may 
see  them,  or  obtain  copies  of  them;  but,  even  then,  he 
must  have  an  interest  in  them.  In  Pickering  v.  Noyes,  (a) 
the  Court  of  King's  Bench  asked  whether  there  was  any 
case  where  a  deed  had  been  ordered  to  be  produced,  un- 
less it'liad  been  deposited  in  the  hands  of  the  holder  as  a 
trustee  for  others  only,  or  for  others  jointly  with  himself: 
and  would  not  compel  the  production  of  deeds  in  which 
both  parties  had  not  an  interest. 

\        r 

Mr.  Justice  Gaselee. — I  cannot  accede  to  the  position 
that  the  Court  has  a  general  jurisdiction  to  compel  suitors 
to  do  what  it  may  think  right  for  the  purposes  of  justice. 
In  Street  v.  Broum,  I^ord  Chief  Justice  Gibbs  said  (b) : 
''We  must  look  to  the  principle  on  which  the  cases  in 
which  the  Courts  have  granted  an  inspection  Were  decid- 
ed,** viz.  where,  one  part  only  of  a  deed  being  executed, 
the  party  holding  it  is  a  trustee  for  the  other.  So, 
when  a  party  has  an  interest  in  a  deed,  he  has  a  right 
to  inspect  it,  as  in  Bateman  v.  Phillips;   but  here,  the 

(a)  1  Barn.  &  Cress.  262;  S,  C.  2  Dow.  &  Ryl.  386. 
(6)  1  Marsh,  612. 
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1825. 

Ratcliffe 

V. 
BLEiUBT. 


plaintiff  has  no  interest  whatever  in  the  deed  he  wishes 
to  inspect.  The  draft  of  the  articles  of  partnership  was 
a  mere  parol  agreement;  but»  as  it  was  drawn  or  prepared 
by  the  defendant's 'attornies^  and  handed  over  to  the  plain- 
tiff, and,  having  been  perused  and  approved  of  by  him,  af- 
terwards returned  to  the  defendant's  attomies^  it  niay  be 
considered  as  the  agreement  of  both^  in  which  each  has 
an  interest,  as  it  stated  the  terms  whereon  the  deed  of 
co-partnership  was  to  be  drawn^up;  but  as  that  deed, 
as  prepared  by  the  defendant,  differed  from  the  draft 
supplied  by  the  plaintiff,  he  refused  to  execute  it.  He, 
therefore,  can  neither  be  bound  by  that  deed,  nor  can  he 
have  any  interest  in  it;  and  the  only  use  he  could  make 
of  it,  would  be,  to  shew  that  it  did  not  contain  the  terms 
agreed  on  in  the  draft.  As,' therefore,  the  plaintiff  repu- 
diated  the  deed,  he  cannot  require  it  for  the  purpose  of  de- 
claring, nor  has  he' such  an  interest  in  it  as  to  entitle  him  to 
call  for  its  production.  That  part  of  the  rule,  therefore, 
which  relates  to  the  draft  of  the  articles  of  co-partnership, 
must  be  made 

Absolute. 
And  that  as  to  the  deed,  must  be — 

Discharged. 


FridtiUf 

June  i7th.  CoMBE  and  Others  v.  Cuttill. 

By  the  practice  A  WRIT  of  scirefacios,  tested  on  the  6th  November , 

second;  or  alias  l^^^'t  returnable  in  eight  days  of  St.  Martin  (the  18th), 

ma  ^  belted  ^*®  issued  ou  the  17th  against  one  of  the  bail  in  this 

on,  and  issued  cause,.  with  a  direction  to  the  sheriff  to  return  it  nan  est  in- 

before,  the  9«ar-  .       ^       .        >,     .                    , 

to  diepotfotthe  ventus.    A  second  or  cUtc^  wnt  of  sctre  jactaSy  tested  on 

tot!^rovided  t^«  return  day  of  the  first,  viz.  the  18th  November,  re- 

^en  he  fifteen  tumablc  in  fifteen  days  of  St.  Martin  (the  25th  November), 

days  between  ^                                  ^ 

the  teste  of  the  was  issucd  OU  the  19th,  with  a  direction  to  the  sheriff  also 

return'of  the  to  retum  it  non  est  inventus.   The  sheriff  made  his  returns 

second;  and  iSifn-  • 
day,  unless  it 

be  the  last  day,  is  reckoned  as  one  of  the /our  which  must  elapse  between  the  retornof  the  second 
writ,  and  the  day  of  signing  judgment 
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accordingly;  and  judgment  was  signed  against  the  bail  on  1826. 
the  30th  November^  although  a  Sunday  had  interYened 
betweenthat  day  and  the  25th^  when  the  second  writ  was 
returnable ;  and  eijierifacias  was  afterwards  sued  out  on 
such  judgment.  Under  these  circumstances,  Mr.  Serjeant 
Wilde f  in  the  last  Term,  applied  for  a  rule,  calling  on  the 
plaintiffs  to  shew  cause  why  the  proceedings  against  the  bail 
should  not  be  set  aside  for  irregularity,  when  the  Court 
ordered  it  to  be  referred  to  the  Prothonotary  to  ascertain 
the  practice  as  to  whether  or  not  the  second  writ  had 
been  regularly  issued;  and  directed  him  to  make  his  re- 
port thereon,  and  that  the  proceedings  should  in  the  mean 
time  be  stayed. 

Mr.  Serjeant  Vavghan  having  now  moYed  for  the  re-* 
port — 

Mr.  Prothonotary  WcUUngion  stated,  that  he  had  con- 
sidered the  question  very  attentively,  and  that  he  found 
that  it  was  the  practice  sometimes  to  teste  the  second  or 
alias  scire  facias,  on  the  return  day  of  the  first,  and  some- 
times on,  and  sometimes  before,  the  quarto  die  post;  and 
that  he  was  of  opinion  that  a  plaintiff  would  be  correct  in 
pursuing  either  course.  He  also  stated  that  the  signing  of 
the  judgment  was  regular,  notwithstanding  that  one  of  the 
days  between  the  return  of  the  alias,  and  the  day  of  sign- 
ing it,  was  a  Sunday,  as  that  day  is  always  accounted  one, 
unless  it  be  the  last. 

Mr.  Serjeant  Wilde,  for  the  bail,  objected  to  the  re- 
port. The  proceedings  of  the  plaintiffs  were  clearly  irre- 
gular, as  well  in  the  issuing  of  the  alias  scire  facias,  tested 
on  the  return-day  of  the  first,  instead  of  on  the  quarto  die 
post,—aa  also  in  their  having  signed  judgment  too  soon, 
there  not  having  been  four  clear  juridical  days  between 
the  return  of  the  cdias  scire  facias  and  the  day  of  signing 
judgment. 

N  n2 
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1B25.  First,  the  cJias  scire  faciei  should  not  have  been  tested 

until  the  quarto  die  post  of  the  return  of  the  first;  which 
is  the  universal  and  established  practice  of  the  Court 
In  TifkTs  Practice{a),  it  is  said^that,  in  this  Courts ''  when 
there  are  two  writs  of  scire  facias,  the  second  should  be 
tested  on  the  quarto  die  post  of  the  return  of  the  first; 
except  in  error^  or  unless  the  return  day  happen  on  a 
Sunday.**  So^  in  Impetfs  Practice  {b),  it  is  said,  that  the 
teste  of  the  iMas  must  be  on  the  appearance  day  of  the 
return  of  the  first  scire  facias.  In  Petersdorff  on  Bail  (c), 
it  is  said,  that  two  nihils  are  equivalent  to  a  return  of 
scire  fed.  It  therefor^  follows  that  the  alias  sdrefadas 
must  be  tested  on  the  quarto  die  post  of  the  return  day 
of  the  first;  as,  upon  a  scire  feci,  the  plaintiff  must  give 
a  four  day  rule  for  judgment ;  and,  if  the  aUc^,  on  a  re- 
turn nihil,  be  equivalent  to  a  return  of  scire  feci,  the 
alias  ought  not  to  issue  before  the  rule  on  the  first  writ,  and 
scire  feci  returned,  would  have  expired.  Besides,  when 
the  tiT^V  scire  facias  is  returnable,  it  is  necessary  to  give  a 
four-day  rule  to  appear  (which  was  given  in  this  case  on  the 
19th  November) ;  and,  if  an  appearance  were  entered  within 
the  four  days,  it  would  be  unnecessary  to  sue  out  the  second 
or  afioff  writ.  In  proceedings  against  bail,  the  Courts  have 
always  required  the  greatest  possible  precision,  and  a  strict 
attention  to  established  rules.  The  alias  sdrefadas,  there- 
fore, should  not  have  issued  until  afier  defaidt  of  appear- 
ance to  the  first  writ.  Besides,  if  the  Mas  may  be  tested 
on  the  return  day  of  the  first,  inasmuch  as.  such  return 
day  (except  in  leap'year)  is  generally  a  Sunday,  it  would 
be  bad,  as  a  teste  on  that  day  would  be  irregular  and  void. 
/S'^coiM^.— Judgment  was,  under  the  circumstances, 
prematurely  signed.  In  Wathen  v.  Beaumont  (d)  a  rule 
was  given  by  the  plaintiff,  on  Saturday  the  6th  of  May, 
to  the  defendants,  the  bail,  to  appear  and  plead  to  a  writ 

(a)  7thEd.  U62.  (c)  376-7. 

(6)  a  P.  6th  Ed.  487, 492.  (rf)  11  East,  271. 
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of  scire  faeiaSf  otherwbe  judgment  would  be  signed ;  1825. 
and,  default  being  made,  judgment  was  signed  on  Friday 
the  12th  {Thursday  being  a  tlies  nan);  and,  after  reference 
to  the  master,  the  Court  of  King^s  Bench  held  the  practice 
to  be,  in  all  rules  for  pleading  against  bail  in  scire  facias,  to 
exclude  Sundays  and  holidays  from  the  computation  of 
time  given,  though  not  happening  on  the  last  day ;  and, 
in  Roberts  v.  Quichenden  (a),  that  case  was  explained,  as 
not  meant  to  extend  the  like  mode  of  computation  to 
rules  for  pleading  in  actions  in  general,  and  the  practice  was 
thus  stated,  viz. :  '*  In  rules  to  plead,  in  actions  in  general, 
a  Sunday  or  holiday  reckons  as  a  day,  except  it  be  the 
last ;  but,  in  rules  for  judgment,  a  Sunday  or  a  holiday 
does  not  reckon,  though  it  be  not  the  last  day :  and,  in 
proceedings  in  scire  facias  against  bail,  the  rules  for 
pleading  are  assimilated  to,  and  operate  in  this  respect  as, 
rules  for  judgment,  and  are  entered  as  such  in  a  separate 
book  in  the  office."  The  rute  on  the  scire  facias  is  a  rule 
for  judgment,  and  the  proceedings  on  such  rules  are 
the  same  in  all  the  Courts ;  and,  therefore,  these  cases, 
although  decisions  of  another  Court,  not  being  incon- 
sistent with  the  practice  of  this,  will  be  found  strictly 
applicable  to  the  presept  case ;  for  the  principle  in  rules 
for  judgment  is  universal,  that  a  party  against  whom  such 
rule  is  obtained,  may  have  an  opportunity  of  coming  into 
Court,  on  each  of  the  four  days,  to.  shew  cause;  which  he 
would  be  prevented  from  doing,  if  either  of  those  days 
wel§  a  Sunday  or  holiday. 

Lord  Chief  Justice  Best. — ^No  reason  can  be  assigned 
for  several  of  the  points  of  practice  laid  down  by  the 
Courts ;  but  when  they  have  been  established  and  acted 
upon,  we  must  adhere  to  them;  for  the  practice  is  the  law 
of  the  Courts,  and,  as  such,  is  a  part  of  the  law  of  the  land* 
The  Ptothonotary  has  reported  to  us  that  the  course  which 

{a)\\  East,  272. 
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1825.  lias  been  pursued  by  the  plaintiffs  in  this  case,  b  not  irre- 
gular ;  but  that,  in  accordance  with  the  established  practice 
of  this  Court,  an  aUcu  scire  facias  may  be  tested  on  the 
return  day  of  the  scire  facias ^  and  issued  before  the 
quarto  die  post  of  the  return  day;  and  no  case  has  been 
cited  to  us,  impugning  the  correctness  of  that  report 
Although  in  the  Court  of  King's  Bench,  by  original,  fifteen 
days  (inclusive)  are  required  between  the  teste  and  the  re- 
turn of  the  alias,  as  well  as  the  first  writ  of  scire  facias  f 
yet,  in  this  Court,  as  in  the  King's  Bench,  by  bill,  the  prac- 
tice only  requires  that  there  be  fifteen  days  between  the 
teste  o{  the Jlrst,  and  the  return  o{  the  second;  which  the 
bail  have  had.  As  to  the  signing  judgment,  the  usual  course 
here  has  always  been,  to  reckon^Sundaff  as  one  of  the  four 
days  allowed  for  that  purpose,  unless  it  be  the  last*  The 
case  of  CresweU  v.  Green  {a),  appears  to  me  to  be  at 
variance  with  that  of  Wathen  v.  Beaumont;  for  it  was 
there  held,  that  an  intervening  Sunday  is  to  be  reckoned  as 
one  of  the  eight  days  in  full  term  given  to  bail  to  render 
their  principal  aftier  the  return  of  the  writ.  That,  however, 
depended  on  the  construction  to  be  put  on  a  rule  of  Court; 
and  Lord  EUenborough  there  said,  the  practice,  being 
settled,  ought  not  to  be  varied.  The  report  of  our  officer 
must,  therefore,  govern  our  decision. 

Mr.  Justice  Park. — It  is  most  desirable  to  have  the 
practice  of  the  King's  Bench  and  this  Court  made  con-* 
fonhable  to  each  other.  I  was  fully  aware  of  the  case  of 
Wathen  v.  Beaumont ;  but,  as  our  officer  has  reported  to 
us  that  the  rule  in  this  Court  is  different,  and  that  these 
proceedings  have  been  regular,  and  according  to  long 
and  estabUshed  practice,  it  would  be  too  much  for  us 
to  interfere,  unless  an  authority  for  so  doing  had  been 
shewn  us. 

C«)  14  East,  637. 
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Mr.  Justice  Burrouoh. — ^We  are  bound  to  adhere  to         1825. 
the  practice  of  the  Court j  and  cannot  alter  it  without  some 
decision  authorising  us  to  do  so;  and  here  the  report  of 
the  Prothonotary  must  be  considered  as  conclusive. 

Mr.  Justice  Gaseles. — As  the  officer  of  the  Court  has 
reported  that  a  second  or  cUias  writ  of  scire  facias  may  be 
tested  and  issued  before  the  quarto  die  post  of  the  return  of 
the  first,  I  feel  myself  bound  by  such  report ;  though  it  seems 
to  me  to  be  contrary  to  principle  and  common  sense,  that 
a  party  should  have  four  days  to  appear  after  the  return* 
of  the  first  writ,  and  yet,  that  a  second  may  issue  before 
those  four  days  have  expired.  With  respect  to  the  ob- 
jection as  to  the  judgment  having  been  signed  too  soon,  it 
is  not  entitled  to  any  weight,  as  the  practice  of  the  Court 
is  clear  on  that  point ;  and  it  appears  to  be  as  well  under- 
stood here  as  in  the  King's  Bench.  In  this  Court  the 
Sunday  is  not  reckoned  as  one  of  the  four  days,  unless  it 
fall  on  the  last  day  ;  whilst  there,  an  intervening  Sunday 
is  not  in  any  case  reckoned  as  one  of  such  days. 

Rule  discharged  without  costs. 


Da  VIES,  and  three  Others  r.  Arnott,  Haskins,  and  Friday, 

Sheppard.  -^""^  ^7'** 

xHIS  was  a  scire  Jacias^  on  a  judgment  obtained  by  The  putative  &- 
the  plaintiffs  in  an  action  on  a  bastardy-bond,  brought  to  Sumate  chllr 
recover  the  sum  of  91.  12*.  6rf.,  paid  by  the  plaintiffs,  as  entered  into  a 

bond  with  two 

churchwardens  and  overseers  of  the  parish  of  Christ-  sureties,  to  the 
church  Surrey  J  for  fifty-fifoe  weeks*   maintenance  of  a  ^ru"  u>ln* 
bastard  child,  of  which  the  defendant  Arnott  was  the  ^emnify  them 

'  against  the  ex- 

penses of  pro- 
Tiding  for  the 
child,  and  de&ult  having  been  made  by  the  father,  judgment  was  entered  up  on  the  bond,  and  the 
sureties  were  afterwards  discharged  under  the  Insolvent  debtor's  act: — Held,  that  they  were  still 
liable  to  the  overseers,  in  scire  facias  on  the  judgment,  for  expenses  incurred  by  the  parish  in  re- 
spect of  the  child,  subsequently  to  their  discharge. 
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1826.        reputed  father,  at  the  rate  of  3s.  6d.  per  week,  from  the 
25tfa  March  1824,  to  the  16th  April,  1825. 

The  declaration  stated. — That  the  plaintiffs,  church- 
wardens and  overseers  of  the  poor  of  the  parish  of  Christ- 
church,  in  the  county  of  Surrey,  for  the  time  then  being, 
theretofore,  to  wit,  in  Trinity  Term,  6  Geo.  4,  recovered^ 
.  by  the  judgment  of  this  Court,  against  the  three  defendants, 
a  certain  debt  otSOOL,  and  also  47/.  10^.,  for  their  da- 
mages, which  they  had  sustained,  as  well  by  reason  of  the 
'detaining  of  the  said  debt,  as  for  their  costs  and  charges 
by  them  about  their  suit  in  that  behalf  expended ;  which 
judgment,  so  recovered  against  the  defendants,  was  had 
and  obtained  upon  a  certain  writing  obligatory,  dated  the 
13th  November,  1820,  whereby  the  defendants  acknow- 
ledged themselves  to  be  held  and  firmly  bound  to  the 
churchwardens  and  overseers  of  the  poor  of  the  said  pa- 
rish of  Christ-Church,  in  the  sum  of  200L,  to  be  paid  to 
them,  or  their  successors  for  the  time  being;  which  writ- 
ing obligatory  was  subject  to  a  certain  condition  thereun- 
der written ;  whereby — after  reciting  that  one  Atm  Stone, 
of  the  said  parish  of  Christ-church,  single  woman,  was,  on 
the  30th  January,  1818,  delivered  of  a  male  bastard  child 
in  that  parish,  and  that  the  defendant  Amott  was  the  fa- 
ther of  such  child — it  was  declared,  that,  if  the  defendants, 
or  any  or  either  of  them,  did  and  should,  from  time  to  time, 
and  at  i^l  times  thereafter,  fully  and  effectually  save  harm- 
less and  keep  indemnified,  as  well  the  plaintiffs,  as  all  future 
churchwardens  and  overseers  of  the  said  parish,  as  also 
all  and  every  the  inhabitants  and  parish  oners  thereof,  of, 
from  and  against  all  costs,  charges,  damages  or  expenses, 
which  should  or  might  arise,  happen,  or  be  charged  or 
imposed  on  the  churchwardens,  overseers,  or  parishioners, 
or  any  or  either  of  them,  for  or  by  reason  or  means  of  the 
birth,  maintenance,  clothing,  educating,  or  bringing  up 
the  sud  child;  and  also  should  and  would,  when  they,  or 
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any  or  dtber  of  them,  ahould  be  thereonto  required  by  1826. 
the  churchwardens  and  overseers  for  the  time  being,  ap- 
])ear  before  a  Justice  of  the  Peace,  and  upon  oath,  before 
such  Justice,  discover  and  declare  how  such  child  was 
provided  for  and  maintained,  or,  in  case  of  his  death,  the 
time  and  place  of  his  burial ; — then  the  obligation  was  to 
be  void  and  of  no  effect*  It  was  then  averred,  that  the 
plaintifis,  by  their  declaration  in  the  siud  suit,  assigned  a 
certain  breach  of  the  condition  of  the  said  writing  obligatory, 
according  to  the  form  of  the  statute  &c.  (a),  to  wit,  that, 
although  the  child  whereof  the  defendant  Armott  was  the 
reputed  father  was  then  living,  nevertheless  that  the  de- 
fendants did  not  nor  would,  nor  did  nor  would  any  or  either 
of  them,  from  time  to  time,  or  at  any  time  after  the  making 
of  the  said  writing  obligatory,  fully  or  effectually  save  harm- 
less or  keep  indemnified  the  churchwardens  and  overseers 
of  the  poor  of  the  sdd  parish  for  the  time  being,  or  the  in- 
habitants or  parishioners  of  the  said  parish,  of,  from  and 
against  all  costs,  charges,  &c.,  arising,  happening,  grow- 
ing, and  charged  and  imposed  upon  them,  for  or  by  means 
of  the  birth,  maintenance,  and  clothing  of  the  said  child, 
according  to  the  said  condition  of  the  said  writing  obli- 
gatory; and  that,  by  reason  thereof^  the  churchwardens 
and  overseers  of  the  poor  of  the  said  parish,  and  the  said 
parishioners  and  inhabitants  thereof,  for  the  time  being, 
from  time  to  time,  after  the  making  of  the  same  writing 
obligatory,  to  wit,  on  the  said  13th  November,  1820,  and  on 
divers  other  days  and  times  between  that  day  and  the  day 
of  the  commencement  of  the  said  suit  against  the  defend- 
ants, were  forced  and  obliged  to,  and  did  necessarily,  lay  out 
and  expend  divers  sums  of  money^  in  the  whole  amount- 
ing to  the  sum  of  70/.,  for,  in,  and  about,  the  maintenance, 
clothing,  educating,  and  bringing  up  the  said  child  ;  and 
thereby  sustained  damages  tp  the  amount  of  the  said  sum 

(a)  8  &9Wm.3,c.  11,1.8. 
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1826.        of  70/.4  and  d^m^es  were  thereupon  assessed  for  and  by 
reason  of  the  said  breach  so  assigned  :^-^And  further,  that 
it  had  been  and  was  duly  suggested  by  the  plaintiffis,  the 
churchwardens  and  overseers  ofthepoorof  the  said  parish 
of  Christ^hurch  for  the  time  being,  as  and  by  way  of  ano- 
ther and  further  breach  of  the  condition  of  the  said  writing 
obligatory,  than  the  said  breach  so  assigned  as  aforesaid, 
that,  although  the  child  whereof  the  defendant  Amotiwaa 
the  reputed  father,  at  the  time  of  «uch  further  suggestion, 
was  and  still  is  living;  nevertheless,  that  the  defendants 
have  not,  nor  have  either  of  them,  from  tiine  to  time,  since 
the  recovery  of  the  said  judgment,  fully  or  effectually  sav- 
ed harmless  or  kept  indemnified  the  churchwardens  and 
overseers  of  the  poor  of  the  said  parish  for  the  time  being, 
or  the  inhabitants  or  parishioners  thereof,  of,  from,  and 
against,  all  costs,  charges,  &c.,  arising,  charged,  or  imposed 
upon  them,  for  or  by  reason  of  the  birth,  maintenance,  and  * 
clothing  of  the  said  child,  according  to  the  condition  of 
the  said  writing  obligatory ;  and  that,  by  reason  thereof, 
the  churchwardens  and  overseers  of  the  poor  of  the  said 
parish,  and  the  inhabitants  and  parishioners  thereof,  for 
the  time  being,  from  time  to  time,  since  the  recovery  of  the 
said  judgment,  to  wit,  on  the  S4th  June,  18S4,  and  oo 
divers  other  days  and  times  between  that  day  and  the 
time  of  suggesting  such  further  breach,  were  forced  and 
obliged  to,  and  did  necessarily,  lay  out  and  expend  divers 
sums  of  money,  amounting  in  the  whole  to  the  further 
sum  of  50/.,  for,  in,  and  about,  the  maintenance,  clothing, 
educating,  aiid  bringing  up  of  the  said  child,  and  had  sus^ 
tained  further  damages  to  the  amount  thereof,  contrary  to 
the  form  and  effect  of  the  said  condition  of  the  said  writ* 
ing  obligatory;  for  which  last-mentioned  breach  of  the 
aforesaid  condition,  the  plaintiffs  had  humbly  besought  his 
Majesty  to  provide  them  a  proper  remedy,  and  that  the  she- 
riff should  be  commanded  that  he  should  make  known 
to  the  defendants,  that  they  should  be  here  on  &c.,  to 
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sliew  cause  why  execution  should  not  be  awarded  against  1825. 
them^  upon  the  said  judgment  so  obtained  as  aforesaid, 
for  the  damages  to  be  assessed  by  reason  of  the  last-men- 
tioned breach  of  the  condition  of  the  said  writing  obliga- 
tory, if  &C. ;  and  further  &c.  To  this  the  sheriff  retum^i 
that  the  defendant,  Amoti,  had  not  any  thing  in  his  bai- 
liwick whereby  he  could  give  him  notice,  as  by  the  writ 
he  was  commanded. 

The  defendant,  HaskinSy  pleaded — ^That  since  the  re- 
covery of  the  said  judgment,  and  after  the  incurring  of 
the  said  other  and  further  breach,  and  the  sustaining  of 
the  said  further  damages,  and  every  part  thereof,  by  the 
said  churchwardens  and  overseers  of  the  poor,  and  pa- 
rishioners and  inhabitants  of  the  said  parish,  and  before 
the  suing  out  of  the  said  writ  of  scire  facias^  to  wit,  on  the 
1 1  th  October y  1 834,  by  a  certain  order  then  duly  made  by  the 
Court  for  the  relief  of  insolvent  debtors,  according  to  a  cer- 
tain act  of  Parliament,  made  and  passed  in  the  first  year  of 
the  reign  of  King  George  the  Fourth,  intituled,  &c.  the 
said  Haskins  was  duly  discharged  from  the  said  other  and 
further  breach,  and  the  said  damages  so  sustained  by 
the  said  churchwardens  and  overseers  of  the  poor,  and 
the  said  parishioners  and  inhabitants  of  the  said  parish, 
since  the  recovery  of  the  said  judgment  as  aforesaid;  and 
which  discharge  remained  in  full  ^  force.  And  this  &c., 
wherefore  &c. 

The  defendant,  Sheppard,  pleaded — ^That,  theretofore, 
to  wit,  on  the  5th  Juty,  1824,  he,  the  said  Sheppard, 
was  in  actual  custody,  in  the  Fleet  prison,  within  the  mean- 
ing of  a  certain  act  of  Parliament,  made  and  passed  in  the 
first  year  of  the  reign  of  Kmg  George  the  Fourth,  intituled, 
&c.,  and  that  the  debt  in  the  declaration  mentioned,  and 
the  causes  of  action  (if  any)  thereupon,  arose  and  accrued 
against  him,  the  said  Sheppard,  before  he  was  in  custody 
as  aforesaid ;  and  that,  by  a  certain  order  made  by  the 
Court  for  the  relief  of  insolvent  debtors  in  England,  on. 
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and  bearing  date  the  8th  October ^  in  the  year  aforesud, 
he,  Sheppard,  was  duly  discharged  according  to  the  sidd 
act;  and  was  also  thereby  discharged  from  the  said  causes 
of  action  (if  any) ;  and  that  the  discharge  still  remained  in 
full  force*    And  this  &c.|  wherefore  &c. 

The  plaintiffs  replied  to  Haskins's  plea — ^That  the  said 
further  or  other  breach  in  the  said  writ  of  scire  /acias, 
and  declaration  thereon  founded,  was  committed,  and  the 
damages  thereby  occasioned  were  sustained  by  the  said 
churchwardens  and  overseers  of  the  poor,  and  the  said 
parbhioners  and  inhabitants  of  the  said  parish,  as  in  the 
said  writ  and  declaration  thereon  founded  is  mentioned, 
after  the  making  of  the  said  order  in  the  said  plea  men- 
tioned; and  that,  by  such  order,  the  said  Hcukins  was 
not  discharged  from  the  said  further  and  other  breach, 
and  the  said  damages  so  sustained  by  the  said  church- 
wardens and  overseers  of  the  poor,  and  the  said  parish- 
ioners and  inhabitants  of  the  said  parish,  since  the  reco- 
very of  the  said  judgment  as  aforesaid,  or  any  part  there- 
of, in  manner  and  form  as  the  isaid  Haskins  had  above 
in  his  said  plea  in  that  behalf  alleged.  On  which  issue 
was  joined. 

To  Sheppards  plea,  the  plaintiffs,  after  protesting  that 
it  was  wholly  bad  and  insufficient  in  law;  nevertheless,  for 
replication  thereto  in  that  behalf,  said,  that  the  siud  farther 
or  other  breach  iii  the  said  writ  of  scirefaci€is,  and  decla- 
ration thereon  founded,  was  committed,  and  the  damages 
thereby  occasioned  were  sustained  by  the  said  church- 
wardens and  overseers  of  the  poor,  and  the  said  parish- 
ioners and  inhabitants  of  the  said  parish,  as  in  die  said 
writ  and  declaration  was  mentioned,  after  the  making  of  the 
said  order  in  the  said  plea  mentioned;  and  that  by  such 
order  the  said  Sheppard  was  not  discharged  from  the 
said  further  and  other  breach,  and  the  said  damages  so 
sustained  by  the  said  churchwardens  and  overseers  of  the 
poor,  and  the  said  parishioners  and  inhabitants  of  the  sidd 
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parish,  since  the  recovery  of  the  said  judgment  as  afore-      ^  1825. 
said,  or  any  part  thereof.     Whereupon  issue  was  also 
joined. 

At  the  trial,  before  Lord  Chief  Justice  Begf,  at  Cruild' 
hall,  at  the  adjourned  Sittings  after  the  last  Term,  the 
plaintiffs  proved  that  they  had  made  payments  on  account 
of  Amotfs  child,  at  the  rate  of  3«.  Qd.  per  week,  from 
the  2Sth  March,  1824,  to  the  16th  April,  1825.  The 
defendants,  HasUns  and  Sheppard,  {Amott  haying  sufier- 
ed  judgment  by  default)  produced  their  several  discharges 
under  the  insolvent  debtor's  act,  {I  Geo.  4,  c.  119),  the 
one  bearing  date  on  the  11th  of  October,  1824;  and  in  his, 
IIaskins*s,  schedule  there  was  stated  to  be  a  debt  of  200/., 
being  the  penalty  of  a  bond  given  by  the  insolvent.  Has- 
^W,  jointly  with  the  two  other  defendants,  to  the  church- 
wardens and  overseers  of  Christ-church,  for  the  pay- 
ment of  a  weekly  sum  of  S«.  6d.  for  the  maintenance  of  a 
bastard  child  of  Amotfs;  and  Sheppard  produced  his 
discharge,  dated  the  8th  October,  1824,  and  his  sche- 
dule, in  which  the  penalty  in  the  bond  was  also  included ; 
when  it  was  insisted  for  them,  that  they  were  discharg- 
ed from  all  further  liability  on  the  bond.  A  verdict,  how- 
ever, was  taken  for  the  plaintiffs,  for  such  damages  only 
as  had  accrued  since  the  discharge  of  the  defendants, 
his  Lordship  reserving  leave  to  them  to  move  to  set  it 
aside,  and  that  a  verdict  might  be  entered  for  them  in- 
stead thereof,  in  case  the  Court  should  be  of  opinion,  that 
their  discharge  under  the  insolvent  act  exempted  them 
from  all  further  liability  on  the  bond. 

Mr.  Serjeant  Onslow,  for  the  defendant  Sheppard,  and 
Mr.  Serjeant  Wilde,  for  the  defendant  Haskins,  having, 
accordingly,  on  the  first  day  of  this  Term,  obtain- 
ed rules  nisi — 

Mr.  Serjeant  Taddy,  and  Mr.  Serjeant  PeU,  now  shew- 
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1836«  ed  cause. — The  question  in  this  case  depends  chiefly  on 
the  statute  1  Geo.  4,  c.  119,  s.  10  (a),  by  which  the  bond- 
creditors  of  an  insolvent  are  entitled  to  receive  a  dividend 
of  the  insolvent's  estate,  in  such  manner,  and  upon  such 
terms  and  conditions  as  such  creditors  would  have  been  en- 
titled to,  if  the  insolvent  had  become  bankrupt.  That  sta^ 
tute,  therefore,  must  be  construed  and  taken  with  analogy 
to  the  bankrupt  laws ;  and  if  this  were  a  case  of  bankruptcy 
instead  of  insolvency,  the  case  of  the  overseers  of  Saini  \ 

Martin's-in-thezfields  v.  Warren  (6),  would  be  directly  in  i 

point.    There,  one  of  the  sureties  in  a  bastardy-bond,  af-  i 

ter  the  bond  had  been  forfeited,  became  bankrupt,  and  ob- 
tained his  certificate;  and  it  was  held,  that  the  parish  o£B* 
cers  were  not  thereby  precluded  from  recovering  upon 
the  bond  further  expenses,  incurred  subsequently  to  the 
bankruptcy; — on  the  ground  that  such  expenses  were 
in  the  nature  of  a  contingent  debt,  incapable  of  valua- 
tion, and,  therefore,  not  proveable  under  the  commission. 
The  penalty  of  a  bond  is  not  a  debt  proveable  under  a 
commission;  for  the  statute  {21Jae.  1,  c,  19,  s.  9)  express- 

(a)  By  whidi  it  18  enacted/' That  such  prisoner  had  become  bank- 
all  aad  every  creditor  and  credit-  rapt;  the  amount  upon  which  such 
tors  of  any  prisoners,  for  any  sum  dividend  shall  be  calculated,  and 
and  sums  of  money  payable  by  the  terms  and  conditions  on  wMch 
way  of  annuity  or  otherwise,  at  the  same  shaU  be  received,  being 
any  future  time  or  times,  by  vir-  first  settled  by  the  Court;  and 
tue  of  any  bond»  covenant,  or  vnthout  prejudice  in  future  to 
other  securities  of  any  nature  what-  their  respective  securities,  other- 
soever,  may  be  and  shall  be  enti-  .  wise  than  as  the  same  would  have 
tied  to  be  admitted  a  creditor  or  been  affected  by  a  proof  made,  in 
creditors,  and  shaU  be  entitled  to  respect  thereof,  by  a  creditor  un- 
receive  a  dividend  or  dividends  of  der  a  commission  of  bankruptcy, 
the  estate  of  such  prisoner,  in  and  a  certificate  obtained  by  the 
such  manner  and  upon  such  terms  bankrupt  under  such  commis* 
and  conditions  as  such  creditor  or  sion." 
'  creditors  would  have  been  entitled  (&)  1  Bam.  &  Aid.  491 . 
unto,  by  the  laws  now  in  force,  if 
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ly  provides,  that  **  creditors  having  securities  by  judgment,  1826» 
or  specialty  with  or  without  penalty,  &c.,  shall  not  be  relieved 
upon  such  judgment,&c.,  for  any  more  than  a  rateable  part 
of  their  just  and  due  debts,  with  the  other  creditors  of  the 
bankrupt,  without  respect  to  any  such  penalty.**  Although 
the  penalty  is,  therefore,  for  some  purposes,  the  legal  debt; 
it  is  not  so  for  the  purpose  of  proof  imder  a  commission 
of  bankruptcy,  or  in  a  case  of  insolvency;  and  d  fortiori, 
in  an.  action  against  the  obligors  of  a  bastardy-bond ;  as 
all  that  could  be  proved  in  the  one  case  or  the  other, 
was  the  just  and  true  debt  then  due,  which,  in  the  pre* 
sent  instance,  was  the  amount  of  the  expence  then  actu- 
ally incurred  in  the  maintenance  of  the  child;  and  by  such 
proof  the  bond  is  not  entirely  discharged,  but  only  pro 
taniOf  and  expences  subsequently  incurred  are  clearly  the 
proper  subject  of  an  action,  or  proceeding  by  scire  facias. 
In  Cole  V,  Gower  (a),  it  was .  decided,  that  the  statute, 
6  Geo.  2,  c.  31,  only  authorises  parish  officers  to  take  se- 
curity from  the  putative  father  of  a  bastard  child  to  f »- 
demmfy  the  parish ;  and,  therefore,  where  they  had  taken 
a  promissory  note  absolute  for  a  sum  certain,  to  which 
there  was  a  plea  of  tender  of  a  lesser  sum  as  the  amount 
of  the  charge  actually  sustained  by  the  parish,  which  ten- 
der was  found  for  the  defendant — it  was  held,  that  the 
plaintiffi  could  not  recover  further  upon  the  note.  The 
penalty  of  the  bond,  therefore,  is  not  the  debt  in  law ; 
and  here  the  instrument  was  given  as  a  mere  security  to 
indemnify  the  parish  against  future  expences,  which  might 
be  incurred  by  providing  for  ArnotVs  child,  which  were 
wholly  incapable  of  valuation,  as  their  amount  depended  on 
the  life  of  the  child,  the  continuance  of  its  health,  and  the 
abiUty  of  the  father  to  support  it.  An  annuity  could  not 
be  proved  until  after  the  passing  of  Sir  Samuel  RomUffs 
act  (40  Geo.  3,  c.  121),  unless  it  were  secured  by  a  bond, 

(a)  6  East,  110. 
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1825.  or  other  instrument^  with  a  penalty;  but  by  the  17th  seC'^ 
tion  of  that  statute,  it  is  competent  to  any  annuity-creditor 
to  prove,  under  a  commission  of  bankruptcy  against  his 
debtor,  the  value  of  the  annuity,  whether  it  be  secured  by 
bond,  covenant,  or  other  assurance ;  but,  even  then,  the 
penalty  is  not  the  subject  of  proof,  but  only  the  value  of 
the  annuity,  provided  it  be  less  than  the  penalty.  It  is 
necessary  that  a  debt  should  either  be  actually  liquidated 
and  ascertained,  or  capable  of  being  so,  before  it  can  be 
proved  under  a  commission.  In  Goddard  v.  Vanderhey* 
den,  the  Court  said  (a),  **  if  i^.  has  a  bond  of  indemnity 
from  B.f  and  the  condition  be  broken,  and  afterwards  B* 
becomes  bankrupt  before  A.  has  been  sued  or  damnified; 
though  A.  had  a  good  cause  of  action  against  B.  before 
the  act  of  bankruptcy,  yet,  as  A.  had  not  been  damnified 
by  paying  any  certain  sum  of  money  by  reason  of  BJs 
breach  of  the  condition,  A.  cannot  possibly  swear  to  any 
debt  due  and  owing  from  B.  at  the  time  of  the  act  of 
bankruptcy.  Debts  payable  upon  a  contingency,  which  may 
possibly  never  happen,  cannot  be  proved  under  a  com«* 
mission  of  bankrupt.*'  So,  in  Chilton  v.  WhiffSn  (6), 
it  was  decided,  that  where  the  breach  of  a  bond  of  in* 
demnity  is  after  a  bankruptcy,  the  bond  is  not  discharged. 
Indeed  the  Courts  have  uniformly  held,  that,  unless  a 
surety  had  actually  paid  the  debt  before  the  bankruptcy 
of  the  debtor,  he  could  not  prove  under  a  commission 
against  him,  as  no  debt  existed  between  them  until  he  had 
paid  the  money ;  and,  therefore,  that  it  rested  in  contin- 
gency. In  Millen  v.  Whittenbury  (c),  it  was  held,  that 
a  bankrupt's  certificate  is  no  bar  to  an  action  of  assun^ 
sit,  on  a  promise  to  pay  a  weekly  sum  to  the  plaintiff  for 
the  support  of  an  illegitimate  child  she  had  by  the  bank- 
rupt ;  and  Lord  EUenborough  there  said :  "  If  any  arrears 
accrued  before  the  bankruptcy,  the*  certificate  will  be  a 

(a)  3  Wils.  270.  {b)  Ibid.  16.  (c)  1  Camp.  42a 
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discharge  as  to  these;  for  the  plaintiff  might  have  proved 
them  under  the  commission:  but,  could  she  have  set  an 
^gv^g^te  value  upon  the  defendant's  promise  to  allow 
her  a  weekly  sum  for  the  maintenance  of  the  child,  and 
received  a  dividend  for  that? — As  no  proof,  in  respect  of 
the  subsequent  arrears^  would  have  been  admitted  under 
the  commission,  1  am  of  opinion,  that  the  defendant  is 
still  liable  for  them  in  this  action.'* — ^The  judgment  which 
was  obtained  in  this  case,  was  not  for  the  penalty  of  the 
bond,  but  only  for  expenses  incurred  up  to  the  time  of  the 
action ;  and,  as  the  bond  was  conditioned  for  the  payment 
of  contingent  damages,  the  judgment  has  reference  to 
such  damages;  and  if  so,  it  falls  expressly  within  the  pro- 
Tisions  of  the  statute,  8  &  9  Wm.  3,  c.  11,  s.  8  (a),  as 


IS25. 


(«)  By  which  it  \b  enacted,  ''That 
in  all  actions,  which,  from  and  af- 
ter the  25th  March,  1697,  shall  be 
commenced  or  prosecuted  in  any 
of  his  Majesty's  Courts  of  Re- 
cord, upon  any  bond  or  on  any  pe- 
nal sum,  for  non-performance  of 
any  corenants  or  agreements  in 
any  indenture,  deed,  or  waiting 
contuned,  the  plaintiff  or  plain- 
tiff may  assign  as  many  breaches 
•8  he  or  they  shall  think  fit,  and 
the  jury,  upon  trial  of  such  ac- 
tions, shall  and  may  assess,  not 
only  such  damages  and  costs  of 
smt  as  have  heretofore  been  usual- 
ly done  in  such  cases,  but  also  da- 
mages for  such  of  the  said  breaches 
80  to  be  assigned,  as  the  plidntiff 
upon  the  trial  of  the  issues  shall 
prove  to  have  been  broken ;  and 
that  the  like  judgment  shall  be 
entered  on  such  y^rdict,  as'  here- 
tofore hath  been  usually  done  in 
Boch  like  actions;  and  in  case 
the  defendant  or  defendants,  after 

VOL.  X. 


such  judgment  entered,  and  before 
any  execution  executed,  shall  pay 
unto  the  Court  where  the  action 
shall  be  brought^  to  the  use  of  the 
plaintiff  or  plaintiffs,  or  his  or  their 
executors  or  administrators,  such 
damages  so  to  be  assessed  by  rea- 
son of  all  or  any  of  the  breaches  of 
such  covenants,  together  with  the 
costs  of  suit,  a  stay  of  execution 
of  the  sud  judgment  shall  be  en« 
tered  upon  record ;  or,  if,  by  rea- 
son of  any  execution  executed,  the 

*  plaintiff  x>r  pluntiffs,  or  his  or 
tiieir  executors  or  administrators, 

'  shall  be  fully  paid  or  satisfied  all 
such  damages  so  to  be  assessed, 
together  with  his  or  their  costs  of 
suit,  and  all  reasonable  charges 
and  expenses  for  executing  the 
said  execution,  the  body,  lands,  or 
goods  of  the  defendant  shall  be 
thereupon  forthwith  discharged 
from  the  sud  execution,  which 
shall  likewise  be  entered  upon  re- 
cord; but,   notwithstanding,   in 

00 
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1825.  neither  the  judgment,  nor  the  penalty  of  the  bond,  oonsti- 
tuted  a  debt;  but  the  judgment  merely  stood  as  a  security 
for  the  recovery  of  future  expenses ;  and  the  28th  section  of 
the  statute,  1  Geo,  4,  c.  1 19,  contains  a  proviso,  "  That  it 
shall  be  lawful  to  proceed  against  any  prisoner  discharged, 
upon  any  judgment  obtained,  and  which  could  not  have 
been  put  in  force  against  him  at  the  time  of  his  ob< 
taining  his  discharge.'-  Coupling,  therefore,  these  two 
sections  together,  and  considering  that  the  parish  has 
been  danmified,  since  the  obligors  on  the  bond  were  dis« 
charged  under  the  Insolvent  Debtor*s  Act,  and  as  every 
scire  facias  is  a  new  cause  of  action,  the  plaintiffs  are  en* 
titled  to  recover  the  expenses  incurred  by  the  parish  since 
the  discharge;  for  the  judgment  on  the  bond  could  not 
have  been  put  in  force  at  the  time  of  such  discharge,  as  it 
could  only  operate  quoad  the  expenses  then  incurred. 

Mr.  Serjeant  Onslow,  and  Mr.  Serjeant  WUde,  in  sup- 
port of  their  rules. — Amott,  the  principal  in  the  bond, 
and  reputed  father  of  the  child,  having  let  judgment  go 

each  case  such  judgment  shall  re-  shall  not  be  had  or  awarded  npon 
mun,  continue,  and  be  as  a  fur-  the  ssdd  judgment,  upoa  whidi 
ther  security,  to  answer  to  the  there  sbsdl  be  the.  like  proceed- 
plaintiff  and  plaintiffs,  and  his  or  ing  as  was  in  the  action  of  debt 
their  executors  or  administrators,  upon  the  sud  bond  of  obligatiom 
such  damages  as  shall  or  may  be  for  assessing  of  damages  upon 
sustained  for  further  breach  of  trial  of  issues  joined  upon  radi 
any  covenant  or  covenants  in  the  breaches,  or  inquiry  thereof,  up- 
same  indenture,  deed,  or  writing  on  a  writ  to  be  awarded  in  manner 
contained,  upon  which  the  plain-  as  aforesud;  and  that,  iqKm  pay- 
tiff  or  plaintiffs  may  have  a  scire  ment  or  satisfaction  in  manner  as 
facioi  upon  the  said  judgment,  aforesaid,  of  such  future  damages, 
against  the  defendant  or  against  costs,  and  charges  as  aforesaid, 
his  heir,  terretenants,  or  Ids  exe-  all  further  proceedings  on  the  said 
cutors  or  administrators,  suggest-  judgment  are  ag«n  to  be  stayed, 
ing  other  breaches  of  the  sdd  co-  and  so  toties  guoties,  and  the  de- 
venants  or  agreements,  and  to  fendant,  his  body,  lands,  or  goods, 
summon  him  or  them  respective-,  shall  be  discharged  out  of  execu- 
ly>  to  shew  cause  why  execution  tlon  as  aforesaid." 
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by  default,  the  two  other  defendants,  aa  his  suretiesi  can 
only  be  Hable  by  strict  rules  of  law,  and  the  Court  will 
be  inclined  to  faTOur  them  by  every  means  in  its  power; 
but  they  are  released  from  all  further  claims  that  might 
arise  in  respect  of  the  bond,  as  well  by  law  as  by  the  S8th 
section  of  the  statute,  1  Geo.  4,  c.  119  (a).  The  cause  of 
action  accrued  to  the  plaintiffii  before  the  defendants  were  in 
custody,  and  thei^  discharge  under  the  Insolvent  Debtor's 


IS25. 


Davibs 


AUNOTT. 


(a)  S.  28,  by  which  it  u  enacted, 
**  That,  after  the  said  Court  shall 
have  declared  any  prisoner  to  be 
entitled  to  the  benefit  of  this  act 
'  asaforeeaidrnowritof/ertyacutf 
shall  issue  on  any  judgment  be- 
fore then  obtdned  against  such  pri- 
soner, for  any  debt  contracted,  or 
cause  of  action  arising,  before  the 
time  of  the  commencement  of 
such  actual  custody  as  aforessdd, 
except  upon  the  judgment  enter- 
ed up  by  order  of  the  Court  as 
•foresaid;  and  that,  if  any  scire 
Jkeias,  or  action  of  debt,  or  any 
other  suit  or  action,  shall  be 
brought  against  any  prisoner,  his 
or  her  heirs,  executors,  or  admi* 
xiiatratOTB,  upon  any  judgment  ob- 
tained against  any  such  prisoner, 
or  any  statute  or  recognizance  ac- 
knowledged by  him  or  her,  or  any 
other  cause  of  action  arising,  be- 
fore the  commencement  of  such 
actual  custody,  by  virtue  of  this 
act,  except  upon  the  judgment 
entered  up  against  such  prisoner, 
under  the  order  of  the  Court  as 
aforesnd,  it  shall  and  may  be  law- 
ful for  any  such  prisoner,  his  or 
her  heirs,  executors,  or  adminis- 
trators, to  plead  generally,  that 
such  prisoner  was  duly  discharged, 
according  to  this  act,  by  the  or- 
der by  which  such  <!tischarge  shall 


have  been  obtained,  and  that  suck 
discharge  remains  in  force,  with- 
out pleading  any  other  matter 
spedaily;  whereto  the  pluntiff  or 
plaintiffs  shall  or  may  reply  gene- 
rally, and  deny  the  matters  plead- 
ed as  aforesaid,  or  reply  any  other 
matter  or  thing  which  may  shew 
the  defendant  or  defendants  not 
to  be  entitled  to  the  benefit  of  this 
act,  or  that  such  prisoner  was 
not  duly  discharged  according 
to  the  provisions  of  this  act,  in 
the  same  manner  as  the  plain- 
tiff or  plaintifis  might  have  re- 
plied in  case  the  defendant  or 
defendants  had  pleaded  this  act, 
and  his  dischai^e  by  rirtue  of  this 
act,  spedaily;  and  if' the  plaintiff 
or  plaintiffs  be  nonsuited,  discon- 
tinue his  or  her  action,  or  verdict 
pass  agunst  him,  her,  or  them,  or 
judgment  shall  be  had  on  demur- 
rer, the  defendant  or  defendants 
shall  have  double  costs :—  provided 
always,*  that  it  shall  be  lawful  to 
proceed  against  any  prisoner  so 
ducharged,  upon  any  judgment, 
recognizance,  or  other  security 
obtdned  or  given,  and  which 
could  not  have  been  put  in  force 
agdnst  such  prisoner  at  the  time 
of  his  obtsdning  such  discharge; 
any  thing  in  this  act  contamed  to 
the  contrary  notwithstanding." 
o2 
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1825.  Act  must,  consequently,  operate  as  a  bar  to  this  suit.—* 
There  is  a  wide  distinction  between  a  proceeding  on 
a  judgment,  and  a  recognizance;  and  here,  the  judg- 
ment was  the  sole  cause  of  action.  The  scire  facicu  was 
brought  to  revive  it;  and,  therefore,  it  did  not  arise  subse- 
quently to  the  judgment.  In  Wrighi  v.  NuH^  where  exe- 
cutors, against  whom  a  scire /cm^  was  sued  out  to  recover 
damages  assessed,  on  an  interlocutory  judgmanit,  against 
their  testator  before  his  death,  brought  a  writ  of  error, 
Mr.  Justice  Ashhurst  said  (a),  ''  This  is  not  a  neu>  actum^ 
but  a  continuation  of  the  old  o^e ;  it  is  only  a  scire  facias 
to  revive  the  former  judgment."  That,  too,  was  a  proceed- 
ing against  executors,  whilst  here,  the  parties  themselves 
were  taken  in  execution  under  the  judgment.  Although 
it  has  been  said,  that,  under  the  statute  21  Jcu:.  1,  c.  19» 
the  true  debt  alone  ci^  be  proved  under  a  commission  of 
bankruptcy,  and  not  the  penalty  of  a  bond,  yet  the  for- 
feiture of  the  bond  is  the  foundation  pf  the  proof;  and 
previously  to  the  statute  49  Geo.  3,  an  annuity  could  only 
be  proved  by  virtue  of  the  penalty  of  the  bond  or  other 
instrument  under  which  it  was  secured.  The  distinction 
is,  that,  if  a  bond  be  given  with  a  penalty,  and  there  be  a 
forfeiture  of  the  penalty,  at  law,  before  the  bankruptcy,  the 
bond  may  be  proved  under  the  commission.  The  case  of 
the  overseers  o{  St.  Martin  v.  Warren^  does  not  apply, 
as  there  no  judgment  had  been  obtained  on  the  bond,^ 
which  still  remained  in  full  force.  Although,  if  a  cove- 
nant be  in  its  nature  contingent,  and  the  contingency 
has  not  taken  place  at  the  time  of  the  bankruptcy,  it 
cannot  be  proved  under  a  commission;  yet,  if  it  be  se- 
cured by  a  penalty,  it  may;  for,  in  Ex  parte  Mare,  (b), 
where  there  was  a  covenant  by  a  trader,  within  seven 
years,  or  when  requested,  to  convey  lands  of  a  given  va- 
lue in  particular  counties,  and  the  trader  became  a  bank- 

(a)  1  Term  Rep.  389.  (&)  8  Ves.  d3£L 
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mpt  after  the  expiration  of  the  seven  years,  and  no  re-  1825. 
quest  was  made  to  convey  the  lands,  although  proof  was  not 
admitted  on  the  covenant,  yet,  the  Lord  Chancellor  said, 
that  there  would  have  been  no  doubt,  if  there  had  been  a 
penalty,  but  that  the  party  might  have  proved.  So  here, 
the  penalty  of  the  bond  was  the  legal  debt;  and,  conse- 
quently, the  bond  was  discharged  as  against  the  sureties; 
particularly  as  the  plaintiffs  recovered  a  judgment  against 
them,  on  which  the  present  proceeding  is  founded:  so  that 
no  new  cause  of  action  has  accrued  subsequently  to  that 
judgment.  If  a  surety,  bound  with  his  principal  for  pay- 
ment of  money  by  instalments,  take  a  bond  from  the  prin- 
cipal, conditioned  for  the  payment  of  the  amount  of  the  in- 
stalments, before  the  first  of  them  will  be  due,  and  before 
that  time  the  principal  become  bankrupt  and  obtain  his  cer- 
tificate, and  afterwards  the  instalment  bond  be  discharged 
by  the  surety,  although  he  cannot  maintain  an  action  against 
the  principal  for  money  had  and  received  to  his  use,  accord- 
ing to  the  case  of  Tottssaint  v.  Martinnant{a),  yet,  as  Mr. 
Justice  Ashhurst  there  said,  **  the  penalty  of  the  bond 
became  a  legal  debt,  and  as  soon  as  that  was  forfeited  the 
plauitiffs  became  creditors  of  the  bankrupt,  and  might 
have  proved  their  debt  under  the  commission," — on  the 
principle,  that  the  bond,  or  counter-security,  created 
an  absolute  debt  at  law,  for  which  a  sufficient  consider- 
ation was  created  by  the  liability  of  the  surety,  and  that 
the  forfeiture  was  the  ground  of  proof.  So,  in  Martin  v. 
Court  {b)i  it  was  held,  that,  if  a  person  be  bound  with  a 
trader,  as  a  surety  for  the  payment  of  a  sum  certain, 
and  take  an  absolute  bond  from  the  latter,  payable  the 
day  before  the  original  bond  would  become  due,  and 
the  trader  become  bankrupt  before  the  day  of  payment, 
the  surety  might  prove  the  bond  as  a  debt  under  the 
commission.    In  Hodgson  v.  BelUp),  it  was  decided,  that 

(«)  2  Term  Rsp.  100.        \h)  Ibid.  640.        (c)  7  Term  Rep.  9/. 
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if  an  indemnity  bond  be  forfeited  before  the  bankruptcy, 
the  surety  is  entitled  to  prove  his  bond,  although  he  paid 
no  part  of  the  sum  for  which  he  was  surety,  until  after  the 
bankruptcy ;  and  Lord  Kenyon  there  said :  "  It  any  pari  of 
the  condition  of  the  bond  were  broken  before  the  defend- 
ant's bankruptcy,  the  bond  was  forfeited  at  law,  and  the 
plainti£fs  might  have  come  in  and  proved  under  the  defend- 
ant's commission.**  So,  here,  the  condition  was,  tn  pari, 
broken  before  the  defendants  became  insolvent,  and  judg- 
ment was  entered  accordingly,  and  they  were  afterwards 
relieved  from  all  further  claims  on  the  bond,  they  having 
obtained  their  dbcharge  under  the  Insolvent  Debtor's  Act 
In  Ex  parie  Day  (0),  it  was  held,  that,  although  a  bond 
to  secure  the  re-transfer  of  stock  and  the  payment  of  di« 
vidends,  did  not  necessarily  constitute  a  debt  proveaUe 
under  the  commission ;  yet,  that,  if  the  bond  were  forfeited 
before  the  bankruptcy,  the  creditor  should  be  permitted 
to  prove  for  the  amount  of  the  dividends  due  before  the 
bankruptcy,  and  the  value  of  the  stock  at  the  date  of  the 
commission — ^by  analogy  to  the  case  of  annuities.  That 
case  bears  strongly  on  the  present.  In  Ex  parie  King  {b\ 
upon  a  petition  to  prove,  under  a  commission,  on  a  bond 
to  replace  stock  and  pay  the  dividends.  Lord  Eldon 
said:  *'  It  has  often  been  determined  in  bankruptcy, 
that,  if  the  condition  is  broken  before  the  bankruptcy, 
you  may  prove.  If  the  boncl  had  been  forfeited,  either 
as  to  the  capital  or  the  dividend,  it  would  have  done; 
as,  if,  though  the  bankruptcy  was  previous  to  the  time  at 
which  the  stock  was  to  be  replaced,  a  forfeiture  had  been 
incurred  by  not  paying  the  dividend;  and  the  petiti<Hier 
might  in  either  casebave  proved."  In  Ex  parie  Rawlaii  (c), 
where  a  bond  was  given  for  the  payment  of  3000^  after 
the  death  of  the  obligor,  and  for  payment  of  an  annuity  of 
SOO/.  a  year  in  the  mean  time,  the  annuity  not  being  duly 

(a)  7  Ves.  301 .        (b)  8  Ves.  334.        (c)  2  Rpse  Bank.  Cas.  416. 
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paid,  the  penalty  was  held  to  attach,  and  the  obligee  1825. 
entitled  to  prove  the  SOOO/.  under  the  obligor's  commis-  Dj^^m 
sion;  and  Lord  £ldon  there  said:  **  Whatever  be  the 
contingency,  if  the  penalty  is  forfeited,  equity  will  ar- 
range the  proof,  upon  the  footmg  that  there  is  a  debt 
at  law.**  So,  here,  whether  the  child  might  live  or  not, 
depended  on  a  contingency ;  but  the  penalty  of  the  bond 
having  been  forfeited  by  a  breach  of  the  condition  be- 
fore the  imprisonment  of  the  insolvents,  they  were  re- 
leased firom  all  further  claims  by  their  discharge  under 
the  act.  In  Ex  parte  Winchester  (a),  a  father  gave 
a  bond  to  his  intended  son-in-law,  on  the  marriage  of  his 
daughter,  to  pay  a  sum  of  money  after  his  death,  and  in- 
terest upon  particular  days  during  his  life,  and  there  was 
a  breach  of  the  condition  of  the  bond  by  non-payment  of 
interest,  and  the  father  became  a  bankrupt;  it  was  held, 
that  such  bond  might  be  proved  under  the  commission;  as, 
by  the  breach  of  the  condition,  it  was  a  legal  debt  at  the 
time  of  the  bankruptcy ;  and  in  Ex  parte  Cockshott  (i), 
a  bond  having  been  given  by  a  trader  to  indemnify  ano- 
ther who  had  become  his  surety,  and  the  bond  being  for- 
feited before  the  bankruptcy  of  the  former,  the  surety 
was  held  entitled  to  prove  the  whole  of  his  bond,  al- 
though part  was  paid  by  him  before  the  commission  issued, 
and  part  afterwards, — on  the  ground,  that,  the  condition 
having  been  broken  before  the  bankruptcy,  the  surety 
had  a  right  to  prove  the  whole  of  what  he  had  paid* 

[Lord  Chief  Justice  jB^«^ — It  is  not  necessary  to  dis- 
pute the  authority  of  these  cases,  as  they  do  not  bear  on 
this  question.  In  all  those,  there  Was  an  absolute  or  sale- 
able debt;  but  the  bond  in  question  is  merely  a  bond  of 
indemnity,  depending  on  a  contingency,  wholly  incapa- 
ble of  valuation,  and  which  the  parish  ofiScers  could  not 
sell.] 


'      (fl)  I  Atk.  116. 
(h)  3 Brown's  Cbao.  Gas.  602.  S.  C.  Cooke*B  Bkpt.  Laws,  6th  £d.  163. 
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1825.  -^  bail-bond  is  not  given  to  pay  a  certain  sum,  nor  is  it 

a  security  for  a  debt,  but  is  conditioned  for  the  perfor- 
mance of  a  mere  collateral  act,  vis.  the  appearance  of  the 
defendant  in  the  cause,  according  to  the  exigency  of  the 
writ;  and  yet,  if  it  be  forfeited  before  the  bankruptcy,  it 
is  proveable  under  the  commission,  Hewes  v.  Mbit  (a): 
and  in  Coulspn  v.  Hammon  (6),  where  a  commission  of 
bankrupt  issued  against  one  of  the   bail  to  the  sheriff 
after  the  quarto  die  post,  it  was  held,  that  the  penalty  of 
the  bond  was  a  debt  proveable  under  the  commission, 
and,  therefore,  barred  by  the  certificate.  In  Shutt  v.  Proe-' 
ier  (e),  this  Court  stayed  the  proceedings  in  an  action  on 
a  bastardy-bond,  on  payment  of  the  penalty  and  costs,  al- 
though it  was  urged,  on  the  authority  of  Cole  v.  Gower{d), 
and  Townson  v.  Wilson  (e),  that,  by  so  doing,  the  very 
mischief  contemplated  in  those  cases  would  be  created; 
and  Lord  Chief  Justice  Gibbs  there  said :  **  The  object 
of  the  contract  is  to  indemnify  the  parish,  and  that  object  is 
secured  by  the  penalty.   The  party  who  enters  into  it  is  in- 
terested ndt  to  pay  the  entire  penalty,  if  the  damages  do  not 
amount  to  it ;  but,  if  he  be  conscious  that  they  do,  it  then 
becomes  his  interest  to  pay  the  penalty,  because,  other- 
wise, he  would  only  be  incurring  further  costs.*'    The  sta- 
tute 8  &  9  Wm.  3,  c.  11,  does  not  prevent  a  judgment 
from  being  proveable  under  a  commission ;  and  the  S6th 
section  of  the  statute   1  Geo*  4,  c.  119,  must  be  cou- 
pled with,  and  construed  as  explaining,  the  28th,  by 
which  it  is  enacted,  ''  That  no  prisoner  who  shall  have 
obtained  his  discharge  under  the  act,  shall,  at  any  time 
after  such  discharge,  be  imprisoned  by  reason  of  the  judg- 
ment entered  up  against  him  in  the  name  of  the  assignee, 
or  of  any  judgment,  or  decree,  or  order  obtained  for  pay- 


(«)  6  Taunt  329;    S,  C.    3         (c)  2  Mareh.  226. 
Marsh.  37.  (li)  6  East,  110. 

(5)  2  Barn.  &  Ores.  626.  («)  1  Gamp.  396. 
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ment  of  money  only,  or  for  debt,  damages,  contempt  of      J|f^ 
any  Court  by  non-payment  of  money  or  costs,  contracted, 
incurred,  or  growing  due  at  the  time  of  the  commence- 
ment of  such  actual  custody,  and  expressed  in  such  dis- 
charge.**   The  statute  16  Geo.  3,  c  38,  s.  33,  contained  a 
similar  enactment;  and  in  Coiterel  y.  Hooke  {a),  where 
there  was  a  bond,  and  also  a^eed  of  covenant  to,  secure 
an  annuity,  although  the  bond  was  forfeited  before  a  dis* 
charge  under  that  act,  it  was  held  that  the  party  might 
be  sued  upon  the  covenant,  for  payments  becoming  due  after 
the  discharge;  yet.  Lord  ilfa9i{/{^2d  said,  '^  The  question  , 
was,  whether,  when  there  was  a  bond  with  a  penalty,  and  ' 
also  a  deed  of  covenant,  and  the  plaintiff  made  no  use  of  . 
the  penalty,  he  should  be  barred  of  his  remedy  under  the 
deed  of  covenant?    That  he  took  the  case  of  a  bankrupt 
and  insolvent  debtor  (as  to  this  point)  to  be  the  same. 
That,  when  a  man  has  two  remedies,  he  may  elect ;  and 
that,  if  the  plaintiff  had  made  use  of  the  penalty,  the  case 
would  have  been  different."    As,  therefore,  there  are  se- 
veral contingent  claims  which  may  be  proved  under  a 
commission  of  bankrupt,  and  as  the  case  of  an  insolvent 
may  be  assimilated  to  that  of  a  bankrupt;  and  as  the  ex- 
penses attending  the  maintenance  of  a  bastard  child  are 
equally  susceptible  of  valuation,  and  are  not  more  a  mat- 
ter of  contingency  than  the  future  payments  of  an  annu- 
ity, particularly  as  the  penalty  in  a  bastardy-bond  is  the 
debt  in  law,  the  defendants  in  this  case,  as  sureties,  were 
released  from  all  further  liability,  when  they  obtained 
their  respective  discharges  under  the  statute  1  Greo.  4, 
c.  119. 

Lord  Chief  Justice  BIbst. — Even  if  the  counsel  for  the 
defendants  could  have  satisfied  us,  that  they  would  have 
been  discharged  by  bankruptcy  and  certificate,  it  would 

(a)  1  Dou^.  97. 
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1825.  have  fallen  far  short  of  proving;  that  they  were  discbarged 
under  the  proyjsions  of  the  Insolvent  Debtor's  Act.  That 
act  alone  must  be  looked  at  in  the  present  case,  and  on 
it  I  found  my  judgment;  for,  if  that  statute  do  not  exo- 
nerate them  from  every  claim  in  respect  of  the  bond,  the 
bankrupt  laws  cannot  avail  them,  to  control  the  opera- 
tion of  the  statute  under  which  they  now  seek  to  be  reliev- 
ed. But  I  am  not  satisfied  that  they  would  have  been  dis- 
charged, if  they  had  become  bankrupts  and  obtained  dieir 
certificates.  This  case  must  be  governed  by  established  prin- 
ciples^ and  in  Cole  v.  Gcwer,  it  was  decided,  that,  although 
'parish  officers  might  take  security  from  the  putative 
father  of  a  bastard  child,  to  indemnify  the  parish,  yet, 
that  they  could  not  take  a  gross  sum,  or  a  security  for  a 
specific  sum,  in  lieu  of  such  indemnity.  It  therefore  fol- 
lows, that  a  claim  for  future  contingent  expenses,  in  re- 
spect of  such  a  bond  as  the  present,  could  not  have  been 
proveable  under  a  commission  of  bankrupt.  In  that  case. 
Lord  EUenborough  considered  a  promissory  note,  which 
had  been  taken  for  a  sum  certain,  to  be  void  on  prin- 
ciples of  public  poUcy,  and  said:  **  Considering  the  secu- 
rity as  given  to  the  parish  officers  only  in  their  indivi- 
dual capacity,  it  is  giving  them  a  temptation  to  deal  with- 
neghgence,  at  least,  in  that  most  important  trust,  the  caie 
of  children  of  tender  age,  which  is  committed  to  them. 
But,  if  made  to  them  in  their  representative  character^  and 
the  parish  were  to  receive  the  benefit  of  the  money  whoa 
recovered,  which  was  the  manifest  intention  of  the  parties, 
it  is  placing  parish  officers  in  a  situation  which  the  legida- 
ture  did  not  mean  to  do,  and  which  public  policy  forbids. 
The  law  did  not  mean  to  make  this  a  matter  of  speculation 
of  loss  or  gain  to  the  parish.  The  parish  officers  are 
not  to  speculate,  but  to  take  the  security,  as  a  matter  of 

(a)  6  East,  116. 
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public  duty,  in  the  form  prescribed  by  the  act."  And  Mr.  1825. 
Justice  Orose  said  (a) :  ''  In  considering  the  security,  as  a 
security  for  a  certain  sum-payable  at  all  events,  it  is  illegaL 
The  persons  to  whom  it  was  given  are  the  parish  oflSoers, 
upon  whom  a  duty  is  thrown  by  law,  and  authority  giv- 
ext  to  them  to  take  security  for  indemnifying  the  parish 
against  the  charge  of  maintaming  bastard  chQdren.  They 
cannot,  therefore,  convert  a  power  given  them  for  the 
mere  purpose  of  indemnity,  into  a  matter  of  bargain  and 
speculation  upon  the  life  and  death  of  the  child,  thereby 
making  it  the  interest  of  the  parish  to  get  rid  of  the  child 
as  soon  as  possible." — ^That -reasoning  is  particularly  ap- 
plicable to  this  case,  as  it  shews  that  parish  oflBcers  are 
only  entitled  to  take  a  security  to  indenmify  the  parish, 
which  they  cannot  convert  into  an  absolute  debt ;  and,  if 
so,  they  have  no  certain  or  saleable  property  in  such  a 
daim,  which  could  be  proveable  under  a  commission,  and 
a  certificate,  therefore,  would  be  no  bar.  In  all  the  cases 
where  an  interest,  although  contingent,  has  been  allowed 
to  be  proved  under  a  commission,  the  interest  has  been  a 
saleable  interest.  The  authorities,  therefore,  which  have 
been  referred  to,  and  relied  on  for  the  defendants,  are  inap- 
plicable to  the  present  question,  or,  at  aU  events,  distin- 
guishable from  it.  But  the  case  of  the  Overseers  of  Si. 
Mdrtin-in-ihe-Jields  v.  Warren  appears  to  me  to  be 
expressly  in  point,  and  dedsive  as  to  the  present  clakn. 
There,  the  obligee  in  a  bastardy-bond,  after  the  bond 
had  been  forfeited,  became  bankrupt,  and  obtained  his 
certificate ;  and  it  was  held,  that  the  parish  ofiicers  were 
not  thereby  precluded  from  recovering  upon  the  bond 
further  expenses  incurred  subsequentiy  to  the  bankruptcy. 
The  bond  was  dated  on  the  6th  Jivfy,  181S,  and  the  de- 
fendant pleaded,  that  he  became  bankrupt  on  the  S8th 
November,  1815,  and  that  the  cause  of  action  accrued  be- 

(&)6East,  117. 
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fore  he  so  became  bankrupt,  on  which  issue  was  joined ;  and 
that  the  bond  was  executed  by  the  defendant,  as  a  security 
to  indemnify  the  parish  from  all  costs  which  might  be  in* 
curred  on  account  of  the  maintenance  and  provision  of  a 
bastard  child;  and  Lord  EUenborough  said,  ''this  was  a 
debt  upon  a  contingency,  and  one  too,  in  its  nature,  whol- 
ly incapable  of  valuation,  and,  therefore,  in  my  opimoD, 
not  pfoveable  under  the  commission.    The  case  of  an  an- 
nuity is  an  exception  to  the  general  rule.    There,  indeed, 
the  Courts  have  admitted  the  amount  of  the  contingent 
debt  to  be  valued  and  proved ;  but  there  you  only  esti- 
mate the  duration  of  life :  here,  the  expenses  for  which  the 
party  is  liable  may  vary,  in  consequence  of  the  sieknesss 
of  the  child.     The  contingency  is  not  only  the  duration 
of  life,  but  on  the  continuance  of  health;  it  is  subject 
to  every  accident  of  human  life,  and  in  the  most  preca- 
rious and  uncertain  events  possible,  how  then  could  its  va- 
lue be  estimated  so  as  to  be  proved  under  the  commis- 
sion?"— It  has  not  been  attempted  to  deny  the  principle 
laid  down  in  that  case,  or  that  it  is  inapplicable  to  the  pre- 
sent.    If,  therefore,  this  had  been  a  case  of  bankruptcy, 
it  would  be  no  answer  to  the  plaintiffs  claim.    But,  inde- 
pendently of  the  principles  of  the  bankrupt  laws,  an  in- 
solvent debtor  cannot  be  considered  as  standing  in  the  same 
situation  as  a  bankrupt.     The  words  of  the  Insolvent  Debt- 
or's Act  are  altogether  distinct  from  the  operation  of  the 
bankrupt  laws,  and  are  of  themselves  decisive  of  the  present 
question.     It  is  most  material  to  consider  the  terms  of  the 
bond  itself;  it  is  conditioned  for  the  payment  of  uncertain 
damages,  which  were  to  arise  out  of  a  future  event,  or  for 
the  liquidation  of  a  future  account,  and,  as  such,  falls  ex- 
pressly within  the  provisions  of  the  statute,  8  &  9  Wm.  S, 
c.  1 1,  s.  8.    Now,  what  is  the  situation  of  the  obligees  un- 
der that  statute  ?    No  absolute  or  certain  debt  is  due  or 
secured  to  them.    The  bond  affords  no  evidence  of  such 
a  debt,  but  was  taken  merely  as  a  security  for  a  contingent 
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debt  or  future  damages,  in  case  they  should  accrue.  The  ig25. 
legislature  has  taken  care,  that,  when  judgment  is  entered 
in  an  action  of  debt  on  bond,  it  is  only  to  remain  as  a  se- 
cnrity  to  answer  such  damages  as  may  be  sustained,  and 
the  only  effect  of  a  judgment,  with  respect  to  such  da- 
mages, is,  that  it  is  in  the  nature  of  a  lien  on  the  obli- 
gor's real  -property  from  the  time  it  is  signed;  for  the 
statute  enacts,  that,  in  all  actions  on  bodds,  or  on  any  penal 
«um  for  non-performance  of  covenants^  &c.  the  plaintiff 
may  assign  as  many  breaches  as  he  shall  think  fit;  and 
it  is  compulsory  on  him  to  proceed  in  the  method  it 
prescribes,  according  to  the  case  of  Drage  v.  Brand  (a). 
A  plaintiff,  therefore,  under  that  statute,  cannot  sue  for 
the  penalty  in  the  first  instance,  but  only  for  the  damages 
he  has  actually  sustained,  and,  when  they  have  been  satis- 
fied, all  further  proceedings  on  the  judgment  are  again  to 
be  stayed,  and  no  execution  can  issue  until  he  suggests 
that  fresh  damages  have  accrued,  and  which  suggestion 
must  be  entered  on  the  record.  It  now  becomes  necessary 
to  see  how  the  Insolvent  Debtor's  Act,  1  Geo.  4,  applies 
to  this :  the  S6th  section,  which  has  been  relied  on  for 
the  defendants,  does  not  appear  to  me  to  have  any  bear- 
ing on  the  question ;  and,  although  we  have  been  referred 
to  the  case  of  Cotterel  v.  Hooke,  where  the  Court  decided 
on  a  clause  in  a  statute  similar  in  terms,  yet  there  the 
act  did  not  contain  a  provision  similar  to  that  which  is 
to  be  found  in  the  28th  section  of  the  1  Geo.  4,  viz., 
"  that  it  shall  be  lawful  to  proceed-against  any  prisoner 
discharged,  upon  any  judgment,  recognizance,  or  other  se- 
curity obtained  or  given,  and  which  could  not  have  been 
put  in  force  against  such  prisoner,  at  the  time  of  his  obtain- 
ing such  discharge,  any  thing  in  that  act  contained  to  the 
contrary  notwitbstandiug.'*    Besides,  dotterel  v.  Hooke 


(«)  2  Wik.  377.     See  aUo  R0U9  ▼.  Rotewtlly  B  Term  Bep<  638. 
Htirdy  V.  Btm^  Id.  636. 
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1825.        was  the  case  of  an  annuity,  and,  therefore,  an  exception  to 
the  general  rule;  but  here  it  is  quite  clear,  that,  at  the 
time  of  the 'discharge  of  the  defendants  under  the  Insol- 
vent Debtor's  Act,  the  judgment  could  not  have  been 
put  in  force  for  the  expenses  incurred  subsequently  to 
such  discharge.     Coupling,  therefore,  the  proviso  in  the 
iSSth  section  of  the  statute,  with  the  8th  section  of  the 
statuteS&SFF.S,  c  11,  to  which  I  have  before  referred,  it 
appears  to  me  that  the  defendants  are  liable  to  the  plain* 
tiffs  for  those  damages  for  whidi  the  verdict  was  taken  at 
the  trial.    The  provision  in  the  £8th  section  over-rides 
every  part  of  the  act,  and  an  insolvent  is  entitled  to  no 
benefit  or  advantage  from  his  discharge,  nor  ean  he  be 
released  from  a  judgment,  unless  it  could  have  been  put 
in  force  against  him  at  the  time   of  such   discharge. 
Therefore,  putting  the  law,  as  relative  to  bankrupts,  en- 
tirely out  of  the  question,  but  grounding  my  opinion  on  the 
provision  in  the  statute  1  Geo.  4,  unless  it  can  be  erased, 
or  be  capable  of  receiving  a  different  construction,  I  am 
of  opinion,  that  it  altogether  prevents  the  defendants  firom 
taking  the  advantage  they  now  seek  to  obtain,  by  virtue  of 
their  discharge  under  the  act. 

Mr.  Justice  Park. — It  appears  to  me  that  the  cases 
.cited  in  support  of  the  rules  obtained  by  the  defendants 
do  not  apply,  as  the  only  question  is,  whether,  coupling 
the  statute  8  &  9  fV.S,  with  that  of  the  1st  Geo.  4,  c.  1 19 
(the  former  of  which  appears  to  lay  the  foundation  of  the 
other,  as  far  as  regards  the  point  now  before  us),  the  de- 
fendants are  discharged.  Now,  this  being  a  bond  for  the 
performance  of  covenants,  falls  expressly  within  the 
statute  of  WilUam^  and  the  plaintiffs  have  accordingly 
suggested  breaches  on  the  record ;  which,  coupled  with 
the  provision  in  the  28th  section  of  the  Insolvent  Debtor^s 
Act,  api^ears  to  me  to  be  conclusive.  The  S6th  secticm  is 
entirely  out  of  the  question,  as  it  only  relates  to  cases  for 
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which  an  insolyent  might  he  suhject  to  imprisoninent  at  1826. 
the  time  of,  or  after  his  discharge  ;  and  the  provision  at 
the  close  of  that  section  appears  to  me  to  be  conclusive, 
vix.  'Hhat  it  shaU  be  lawful  to  proceed  against  any  pri- 
soner so  discharged,  upon  any  judgment,  recognizance,  or 
other  security  obtained  or  given,  and  which  could  not 
have  been  put  in  force  against  such  prisoner  at  the  time  of 
his  obtaining  such  discharge  ;'*  and  here,  it  is  evident  that 
the  judgment  on  which  thb  scire  facias  is  founded  could 
not  have  been  enforced  at  the  time  of  the  defendant's 
discharge.  The  principle  laid  down  in  Coley.  Gawer, 
was  first  adopted  by  Mr.  Justice  Lawrence  at  ^ut 
Prius,  on  the  Northern  Circuit,  in  the  case  of  Siaiu" 
forth  y.  StaggSt  and  his  decision  was  afterwards  con- 
firmed by  the  Court,  in  Banco,  on  a  motion  to  set  aside 
a  verdict  for  the  plaintifi",  which  had  been  found  under 
his  direction  (a).  The  case  of  the  Overseers  of  St  Mar" 
tin  V.  Warren  appears  to  me  to  be  precisely  in  point ;  and 
though  it  has  been  said,  that  the  case  of  Cole  v.  Oower 
has  been  shaken,  if  not  overruled,  by  that  of  Shutt  v. 
Procter,  yet  it  seems  to  me  that  the  oiie  is  perfectly  dis- 
tinguishable from  the  other,  as,  in  the  latter,  the  Court 
merely  directed  the  proceedings  on  a  bastardy-bond  to  be 
stayed,  on  payment  of  debt  and  costs. 

Mr.  Justice  Burrough. — ^The  person  who  fi'amed  the 
SSth  section  of  the  statute  1  Geo.  4,  c.  1 19,  had,  no  doubt, 
the  statute  of  William  before  him;  and  here,  the  judg- 
ment on  which  the  scire  facias  is  founded  could  not  have 
been  enforced  at  the  time  of  the  defendant's  discharge,  but 
would  remain  dormant  until  a  new  breach  arose;  it  after- 
wards came  in  force,  and  the  plabtifis  have  acted  in  confor- 
mity with  the  statute,  by  assigning  breaches  accordingly. 
But  I  think  that  the  pljeadings  are  bad  in  point  of  form. 

(a)  See  1  Camp.  398,  n.  664. 
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1825.        It  is,  however,  unnecessary  to  consider  that  question,  as 
it  is  now  too  late  to  raise  an  objection  to  them. 

Jdr.  Justice  Gaselse,  concurring.^ 

Rules  discharged  (a). 

(a)  See  Young  t.  Taiflor,  2  B.  Moore,  326. 


Monimft  Taplin  V.  Atty,  Esq. 

June  SOlA.  ^_ 

In  troyer  against  1  HIS  was  an  action  of  trover  brought  against  the  de- 

ukin^*tbf  Wn-  fe"^*n^  *«  1»*®  sheriflFof  Warwickshire,  for  taking,  under 

tir s  goods,  un-  an  execution  issued  by  a  person  of  the  name  of  Reyncids 

der  an  execution  •          i         /*%.*.           «-                           .           i        .i 

against  a  third  agamst  the  cnects  of  one  Sianion,  certain  sacks,  the  pro- 

fl^who^ie^Id  P®'*y  ^^  ^^®  plaintiff.    At  the  trial,  before  Mr.  Justice 

was  subpcn^d,  Park,  at  Guildhall,  at  the  Sittings  in  the  last  Term,  in  or- 

bvtnotwitha  '                     ,                 /«                                                         •        .^ 

duces  tecum,  and  der  to  connect  the  sheriff  with  the  transaction,  the  plamtiit 

^ted  Uia^  he*  called  the  officer  who  made  the  levy,  to  prove  the  seizure, 

had  returned  ^^  jjg  stated,  that  he  had  returned  the  sheriff's  war- 

the  warrant  to  ' 

the  under-she.  rant  to  the  Under-sheriff,  who  resided  at  SireUford,  and  that, 

riflt    The  plain* 

tiffhadaisoserv-  as  he  had  not  been  served  with  a  subpasna  duces  tecum, 

((m*the*rtwordf  ^®  ^^^  ^°*  think  it  necessary  to  procure  it,  or  produce  it 

Mttuh  a*nt'  '^^^  plaintiff  then  proved,  by  his  attorney,  that  he  had 

tioe  to  produce  scrvcd  the  attorney  on  the  record  for'  the  defendant  with 

and  it  appeared  &  notice  to  produce  the  Warrant ;  which,  it  was  contended 

M^h!^  for  the  plaintiff,  was  sufficient  to  entitle  him  to  give  second- 

at  the  time  u  ary  evidence  of  its  contents.   The  learned  Judge  was,  how- 

woM  returned  :^-^  .    .                                                                    o            ' 

Held,  that  the  evcr,  of  Opinion,  that  the  notice  to  the  defendant's  at- 

tocu^?s'ltt<i^  tomey  was  not  sufficient,  but  that  the  under-sheriff,  in 

ney  to  produce  ^hose  possession  the  warrant  was  proved  to  be,  should 

the  warrant,  .      *^                                                        ■  *^ 

was  equivalent  have  been  scrved  with  a  subpoena  duces  tecum,  to  produce 
^nd^heriff  ^^  warrant:  and,  as  no  recognition  of  the  act  of  the  offi- 

ud^du^d  Uie  ^®'  ^y  *®  defendant  as  sheriff  was  proved,  the  phintiff 

plaintiff  to  g^Te  was  nonsuited. 

parol  evidence 
of  iti  contents. 
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Bfr.  Serjeant  Famgiam,  in  the  last  Teim,  obtained  a         1825. 
rule  msi,  that  this  nonsuit  might  be  set  aside,  and  a  new 
trial  granted,  on  the  groond,  that,  under  the  circumstan- 
ces, parol  or  secondary  evidence  of  the  contents  of  the 
warrant  had  been  improperly  rejected. 

Mr.  Serjeant  Pdl,  on  a  former  day  m  this  Term,  shew* 
ed  cause.    In  order  to  charge  the  defendant,  as  sheriff, 
with   the  act  of  his  officer,  in  making    the  seisure  in 
questicMi,  it  was  incumbent  on  the  plaintiff  to  shew,  either 
that  the  officer  acted  under  the  warrant  of  the  sheriff^ 
which  fiu;t  could  only  be  shewn  by  the  production  of  the 
warrant  itself;  or  that  there  had  been  some  recognition  of 
the  act  of  the  officer  by  the  sheriff;  and  although  in  the 
latter  case  the  warrant  neednot  have  been  produced,  yet 
here,  in  order  to  enable  the  plaintiff  to  give  parol  eyidence 
of  its  contents,  the  officer  who  acted  under  it  ought  to  have 
been  served  with  a  subpoena  duces  ieeum,  as  well  as  the  , 
under-sheriff,  the  warrant  bemg  in  his  custody.      The 
notice  to  the  attorney  for  the  defendant  was  of  no  avail,  he 
not  being  the  agent  of  the  under-sheriff  during  the  time 
the  defendant  was  in  office;  besides,  it  did  not  appear 
when  the  officer  returned  the  warrant  to  the  under-sheriff, 
or  whether  or  not  the  sheriff  were  then  in  office.    At  all 
events,  both  were  out  of  office  when  the  notice  was  given 
to  the  defendant's  attorney  to  produce  it.    In  Martin  v. 
JBeU{a),  the  under-sheriff  for  Middlesex,  on  examination, 
stated  that  the  constant  practice  was,  that  a  warrant,  if 
unexecuted,  was  returned  by  the  bailiff  to  the  sheriff's 
office;  but  that,  if  the  warrant  were  executed,  the  bailiff 
kept  it  for  his  own  justification,  and  merely  returned  to 
the  sheriff  a  memorandum  of  what  had  been  done  under 
the  warrant,  from  which  tiie  sheriff  made  his  return;  and 
it  was  there  held,  that,  in  order  to  charge  the  sheriff  for 

(«)  1  Stark.  N.  P.  C.  413. 
VOL.  x.  V  P 
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1825.  the  act  of  his  officer,  the  plaintiff  must  either  produce  the 
warrant,  or  prove  some  recognition  of  the  act  of  the  officer 
by  the  sheriff;  and  that  a  notice  to  the  sheriff  to  produce 
the  bail-bond  (and  here  the  notice  was  given  to  his  attorney,) 
did  not  entitle  the  plaintiff  to  give  parol  evidence  of  its 
contents.  Even  if  the  warrant  had  remained  in  the 
hands  of  the  officer,  he  was  not  bound  to  produce  it,  as  he 
had  not  been  served  with  a  subpcena  duces  tecum;  and 
when  he  proved  that  he  had  deUvered  it  to  the  under- 
sheriff,  the  latter  should  have  been  called  on  to  produce 
it,  before  parol  evidence  of  its  contents  could  have  been 
received* 

Mr.  Serjeant  Vaughaut  and  Mr.  Serjeant  Wilde,  in  sup- 
port of  the  rule. — If  a  mbpcena  duces  tecum  had  been 
served  on  the  officer,  it  would  have' been. unavailing,  the 
warrant  having  been  returned  by  him  to  the  under-sheriff. 
It  was,  therefore,  sufficient  for  the  plaintiff  to  give  notice  to 
the  sheriff,  or  his  attorney,  to  produce  the  warrant;  as 
the  possession  of  it  by  his  under-sheriff  was  equivalent  to 
a  possession  by  the  sheriff  himself,  either  on  the  ground  of 
privity,  or  the  relation  of  principal  and  agent.  In  Brookes 
Abridgment  (a),  it  is  said,  that  the  act  of  the  under-sheriff, 
or  his  deputy,  in  the  name  of  the  sheriff,  shaU  charge  the 
sheriff,  and  for  their  act  the  sheriff  himself  shall  be 
amerced,  and  no  other.  The  sheriff  and  his  officers,  or 
deputies,  must,  therefore,  be  considered  as  one  person ; 
and  in  Cameron  v.  Reynolds  (i),  it  was  determined, 
that  all  actions  for  breach  of  duty  of  the  office  of  sheriff 
must  be  brought  against  the  high  sheriff,  although  the 
cause  of  aption  arise  from  the  default  of  the  under-sheriff, 
or  bailiff.  In  Drake  v.  Sykes  (c),  Mr.  Justice  Lawrence 
took  a  distinction  between  the  case  of  an  under-sheriff  and 


(«)  Tit.  ''  Office  and  Officer/'  pi.  24.  (&)  Cowp.  403. 

(c)  7  Term  Rep.  117. 
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a  bailiff^  and  said :  "  The  admission  of  the  under-sheriff  may  1825. 
affect  the  high  sheriff,  because  he  is  the  general  officer  of 
the  sheriff;  but  I  do  not  think  that  the  bailiff  is  his  general 
officer.**  In  Partridge  v.  Coates  (a),  a  notice  to  the  de- 
fendant to  produce  a  cheque,  which  had  been  drawn  by 
him  and  paid  by  his  banker,  was  held  sufficient  to  entitle 
the  plaintiff  to  give  parol  or  secondary  evidence  of  its 
contents,  although  the  cheque  remained  in  the  hands  of 
the  banker— on  the  ground  that  the  banker  is  the  agent 
of  his  customer.  So,  on  the  same  principle,  it  was  held, 
m  Baldney  v.  Ritchie  (6),  that  a  notice  to  a  defendant,  a 
part-owner  of  a  ship,  to  produce  an  order  relating  to  the 
vessel,  which  it  appeared  he  had  delivered  to  the  captain, 
was  sufficient,  in  default  of  production,  to  enable  the  plain-  . 
tiff  to  give  parol  evidence  of  the  order;  since  the  posses*^ 
sion  of  the  captain  was,  for  that  purpose,  the  possession 
of  the  defendant;  on  the  ground  that  there  was  a  privity 
between  them.  So  here,  the  possession  of  the  warrant  by  the 
nnder-sheriff  was  equivalent  to  a  possession  by  the  defend- 
ant, as  sheriff;  and  if  so,  the  notice  to  his  attorney  to  pro- 
duce it,  was  sufficient  to  entitle  the  plaintiff,  in  default  of 
its  production,  to  give  evidence  of  its  contents  by  parol. 

Cur,  ad^.  vult. 

Lord  Chief  Justice  Best  now  delivered  the  judgment 
of  the  Court  as  follows: — As  the  circumstances  in  this 
case  raised  a  question  of  some  novelty,  we  thought  it  right 
to  reserve  it  for  our  consideration. — This  was  an  action 
of  trover,  and  brought  against  the  defendant,  the  late 
sheriff  of  Warwicishire^  for  taking  goods  which  the  plaintiff 
alleged  to  be  his  property,  instead  of  those  of  a  person  of 
the  name  of  Stanton^  against  whom  an  execution  had  been 
issued,  at  the  suit  of  one  Reynolds^  and  under  which  the 
goods  in  question  were  seized.     At  the  trial,  in  order  to 

(«)  Ry.  &  Mood.  156.  (ft)  J  Stark.  N.  P  C.  338. 
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1825.  connect  the  defendant,  as  sherifii  with  the  transaction,  it 
was  necessary  to  prove  his  warrant  to  the  officer,  under 
which  the  levy  was  made.  The  officer  was  subpcenaed 
with  a  general  writ  of  subpoena,  and  not  with  a  stthpoena 
duces  tecum.  Had  he  been  served  with  the  latter,  he  would, 
in  all  probability,  have  produced  the  warrant,  as  it  would 
then  have  been  his  duty  to  have  procured  it.  But,  on  bis 
being  called  as  a  witness,  he  stated,  that  he  had,  previously 
to  his  being  subpoenaed,  returned  the  warrant  to  the  under- 
sheriff.  A  doubt,  however,  has  been  raised  as  to  the  time 
at  which  the  warrant  was  so  returned.  My  Brother  Pari, 
who  tried  the  cause,  thinks  it  was  during  the  time  die  de- 
fendant  remained  in  office  as  sheriff.  No  subpoena  was 
served  on  the  under-sheriff,  nor  was  any  notice  given  to 
him  to  produce  the  warrant;  but  a  notice  was  served  on  the 
attorney  for  the  defendant  in  the  cause,  viz.  the  sheriff,  and 
the  warrant  must  either  have  been  in  his  hands  or  those  of 
his  under-sheriff,  when  the  notice  was  given  to  the  attorney 
of  the  former  to  produce  it.  The  only  difficulty  we  feel  is, 
as  to  the  fact,  whether  the  sheriff  were  out  of  office  or  not 
at  the  time  the  warrant  was  returned ;  for  it  would  be  impos- 
ing a  heavy  burthen  on  him,  after  his  connection  with  his 
under-sheriff  and  other  officers  had  been  dissolved,  to 
compel  him  to  apprise  such  under-sheriff,  that  he,  the  she- 
riff, or  his  attorney,  had  received  a  notice  to  produce  the 
warrant.  I  should  have  thought,  that,  if  the  sheriff  had 
gone  out  of  office  before,  or  at  the  time  the  warrant  was 
returned  to  his  under-sheriff,  he  would  have  been  entitled 
to  our  judgment;  but,  as  he  was  still  in  office,  and  the 
warrant  was  proved  to  have  been  in  the  hands  of  his  un- 
der-sheriff, who  is  in  law  identified  with  him,  the  one  be- 
ing the  acting,  and  the  other  the  ostensible  officer,  we 
think,  that  a  notice  to  the  sheriff,  or  his  attorney,  was 
equivalent  to  a  notice  to  the  under-sheriff.  If,  therefore, 
a  notice  to  the  sheriff  would  have  been  sufficient  to  re- 
quire him  to  caU  on  his  under-sheriff  to  produce  the  ^rar- 
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rant,  so  a  notice  to  the  attorney  of  the  former  must  be  con- 
sidered as  a  notice  to  the  sheriff  himself;  and  he,  there- 
fore, ought  to  have  sent  to  the  under-sheriff  for  the  war- 
rant, or  endeavoured  to  have  procured  it  from  him.  The 
case  of  Martin  v.  Bell  b  a  mere  Nisi  Prius  decision,  but 
is  distinguishable  from  the  present,  inasmuch  as  there  the 
warrant  did  not  appear  to  be  in  the  hands  of  the  sheriff, 
nor  was  it  traced  to  the  under-sheriff;  but,  as  it  was  exe- 
cuted, it  remained  in  the  custody  of  the  officer.  Here, 
however,  the  plaintiff  had  a  right  to  give  parol  evidence 
of  the  contents  of  the  warrant,  as  it  was  proved  to  be  in 
the  hands  of  the  under-sheriff  and  not  of  the  officer :  and, 
as  the  }>os8ession  of  the  under-sheriff  must  be  considered 
as  the  custody  of  the  sheriff,  he  being  in  office  at  the 
time  the  warrant  was  returned  to  the  former,  we  are  of 
opinion,  that  the  rule  which  has  been  obtained  for  a  new 
trial  must  be  made — 

Absolute  (a). 

(a)  See  Fermar  v.  PhiHipg,  5  B.  Moore,  184,  n.  Praneii  v.  Neave, 
6  B.  Moore,  12a 
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Body  v,  Esdaile  and  Others,  Assignees  of  Trigoe,  a 

Bankrupt.  Monday, 

June  90th. 
A  RULE  was  on  a  former  day  in  this  Term  obtained  by  ^^^  ^^^ 
Mr.  Serjeant  Vaughan,  calling  on  the  defendants  to  shew  J****  *>cen  three 
cause  why  the  Prothonotary  should  not  review  his  taxa-  diet  oa  the  fint 
tion  of  costs  in  this  cause.     The  application  was  made  on  ^dntiflj'a^d 
an  affidavit  of  the  plaintiff's  attorney,  which  stated,  that  ^  *^®  ^^}^^^ 

,      ,  ,  .    ,     1  .  ,  two  for  the  de- 

this  cause  had  been  tried  three  tunes ;  that,  on  the  first  fendant  {vu.  on 
trial,  before  Mr.  Justice  Burroughs  at  Guildhall,  at  the  reaMTS^a^^s- 

direction  of  the 
Jndge,  and  on  the  merits  on  the  third),  and  by  the  rule  for  the  first  new  trial,  the  cotts  were  ordered 
to  abide  the  event,  but  tlie  second  rule  was  silent  as  to  costs: — The  Court  allowed  the  defendant  to 
take,  at  his  option,  the  costs  either  of  the  first  or  of  the  second  trial,  together  with  those  of  the  last. 
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Sittings  after  Michaelmas  Tenn,  1823,  the  plaintiff  ob- 
tained a  verdict  (a);  that  the  Court  afterwards  made  a  nde 
absolute  for  a  new  trial,  on  the  ground  that  the  verdict 
was  against  evidence;  that,  on  the  second,  the  defendants 
obtained  a  verdict,  through  a  misdirection  of  the  Lord  Chief 
Justice  in  point  of  law ;  that  a  third  trial  was  ordered,  when 
the  defendants  obtained  a  verdict  on  the  merits ;  that,  when 
the  rule  for  the  first  new  trial  was  made  absolute,  the  costs  of 
the  former  trial  were  ordered  to  abide  the  event  of  the  se- 
cond ;  but  that  nothing  was  said  about  costs  in  the  last  rule ; 
and  that  the  Prothonotary,  on  taxation,  had  allowed  the 
defendant  the  costs  of  the  two  last  trials.    The  learned 
Serjeant  submitted,  that  the  costs  of  the  second  trial  ought 
not  to  have  been  allowed  to  the  defendants,  as  the  verdict 
was  obtained  through  the  misdirection  of  the  Chief  Justice. 

Mr.  Prothonotary  WatUngion  stated,  that  the  practice 
of  this  Court  differed  from  that  of  the  King's  Bench;  that 
in  the  latter,  when  the  rule  is  silent  as  to  costs,  the  costs 
of  the  first  trial  are  not  allowed,  whichever  way  the  ver- 
dict may  go  upon  the  second;  whilst,  in  this  Court,  if  a 
new  trial  be  granted,  and  the  rule  say  nothing  about  costs, 
if  the  verdict  on  the  second  trial  go  the  same  way,  the 
party  succeeding  is  entitled  to  the  costs  of  both  trials. 
And  he  referred  to  the  case  of  SchuUbred  v.  Nutt  (6),  where 
Mr.  Justice  Buller  said :  '^  Where  the  rule  expresses, 
'  without  costs,'  the  costs  of  the  former  trial  are  in  no 
event  allowed.  Where  nothing  is  said  in  the  rule  about 
costs,  if  the  second  verdict  be  the  same  way  with  the  first, 
the  costs  of  the  first  are  allowed.  Where  the  second  ver- 
dict is  not  the  same  way  with  the  first,  the  party  obtain- 
ing it  is  not  allowed  the  costs  of  the  first  trial:"  and  no 
distinction  is  made  as  to  a  misdirection  by  the  Judge. 

(a)  See  1  Car.  &  Pape,  62.  Shoolbred  v.  Nutt,  2  Udd,  7th 

{b)  M.  T.  23  Geo.  3,  Mullock  on      Edit.  922-3. 
CotU,  2d  Edit.  396 ;  S.  C.  nomine. 
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Mr.  Serjeant  Pell,  and  Mr.  Serjeant  Wilde^  afterwards  1825. 
shewed  cause,  and  submitted,  that,  as  the  Court  had  ordered 
the  costs  of  the  first  trial  to  abide  the  event  of  the  second, 
and  as  the  defendants  had  on  that  trial  obtained  a  verdict 
on  the  law,  and  eventuaUy  a  verdict  on  the  merits,  they  were, 
at  all  events,  entitled  to  the  costs  of  the  two  last  trials* 

The  Court,  deeming  it  advisable  to  assimQate,  as  much 
as  possible,  the  practice  of  the  two  Courts  in  cases  of  this 
nature,  required  time  to  consider. 

Lord  Chief  Justice  Best.  — This  case  came  before  us  on 
a  motion  for  the  Prothonotary  to  review  his  taxation  of 
costs;  but  we  are  of  opinion,  that,  upon  this  occasion,  it  is 
not  necessary  to  interfere  with  the  established  practice  of 
the  Court,  although  it  might  be  fit  to  consider  it  where  a 
case  calls  upon  us  to  do  so.  This,  however,  differs  from 
ordinary  cases,  as  when  the  first  new  trial  was  granted,  we 
had,  by  the  terms  of  the  rule,  an  authority  to  reserve  the 
consideration  of  costs;  and  we  directed  those  of  the 
former  trial  to  abide  the  event  of  the  second.  We  are, 
therefore,  of  opinion,  that,  under  all  the  circumstances, 
no  general  rule  is  applicable  to  this  case.  If  the  plaintiff 
consent  to  take  the  costs  of  the  first  trial,  he  must  give 
up  the  costs  of  the  other  two,  or  the  defendants  may  have 
their  option  to  take  the  costs  of  the  first  or  second  trial,  and 
also  the  costs  of  the  third;  but,  if  they  elect  to  take  the 
costs  of  the  second,  the  plaintiff  is  to  have  the  costs  of  the 
first. 

On  these  terms,  the  rule  was  ordered  to  be  made — 

Absolute. 
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Mwdmf,         Chatfield  and  Wife,  Demandants;  SouteRi  Tenant 

June  SOtA.  —^ 

The  Court  re-  X  HIS  was  a  writ  of  light.    A  rule  had  been  obtained 

K^^i°g«  ^y  ^^*  Serjeant  Wilde,  on  a  former  day  in  this  Tenni 

cm  a  writ  of  calling  on  the  demandants  to  shew  cause  why  all  further 

eSyed,  until  proceedings  should  not  be  stayed  until  the  tenant's  costs 

teSStof Oi?^  of  an  action  of  ejectanent,  which  had  previously  been 

costs  of  a  for-  brought  for  the  recovery  of  the  same  premises  demanded 

nscT  action  of  « 

ejectment,  be-     in  this  suit,   had  been  paid.     The  affidavit  on  which 
^^ffor't^^   the  motion  was  founded,    stated,    that,    in   the   action 

recoTery  of  the    Qf  ejectment,  the  lessors  of  the  plaintiff  (the  present  de- 
same  premises*  *  *  «^  \        «: 

mandants),  after  having^  in  1816,  entered  the  cause  for 

trial,  withdrew  the  record.  The  learned  Serjeant  submit- 
ted, that,  although  the  merits  might  not  have  been  tried  in 
that  action,  still,  that,  when  the  plaintiffs  found  that  they 
had  mistaken  their  remedy,  the  defendant  was  entitled 
to  the  costs  of  that  suit,  before  he  was  bound  to  take  any 
step  in  the  present. 

Mr.  Serjeant  PeUf  being  now  about  to  shew  cause,  was 
stopped  by  the  Court,  who  called  on — 

Mr.  Seijeant  Wilde,  to  support  his  rule. — It  is  the  es- 
tablished practice  of  the  Courts  not  to  allow  a  second  ac- 
tion or  suit  to  be  proceeded  in  until  the  costs  of  the  first 
are  satisfied,  when  both  actions  tend,  in  substance,  to  sup- 
port the  same  claim,  notwithstanding  a  different  fonn 
be  resorted  to.  It  is  quite  clear  that  the  demandants 
had  no  merits  in  the  action  of  ejectment,  or  they  would 
not  have  withdrawn  tiie  record ;  and  the  tenant  ought  not 
now  to  be  harassed  by  this  suit,  the  parties  having  allow- 
ed their  claim  to  lie  dormant  so  long,  eiz.  firom  1816  tifl 
the  commencement  of  the  present  Term. 

Lord  Chief  Justice  Best.  — Although  the  demandants 
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in  this  suit  had  previously  brought  an  action  of  ejectment 
against  the  tenants  which  they  abandoned,  yet  we  have  no 
power  to  stay  the  proceedings  on  this  writ  until  the  costs 
of  that  ejectment  are  paid.  The  plaintiffs  in  the  former 
suit  might  have  withdrawn  the  record  for  want  of  a  mate- 
rial witness,  or  for  some  other  substantial  cause.  The  pro- 
ceeding by  a  writ  of  right  is  altogether  different  from  that 
of  ejectment ;  and  even  in  an  action  of  the  latter  description, 
where  the  Courts  order  the  proceedings  in  the  cause  to  be 
stayed  until  the  costs  of  a  former  one  are  paid,  it  fre- 
quently operates  with  great  hardship;  but  the  hardship 
would  be  still  greater,  if  we  were  to  extend  that  practice  to 
writs  of  right,  as  it  might  frequently  prevent  a  poor  man 
from  asserting  a  just  tide,  or  prosecuting  his  suit  against 
another  who  had  none.  In  Doe  d.  Williams  v.  Winch  (a), 
tbe  Court  of  King^s  Bench  refiised  to  stay  the  proceedings 
in  an  ejectment  until  the  taxed  costs  of  a  suit  in  Equity, 
brought  by  the  same  party  for  th^  recovery  of  the  same 
premises,  were  paid. 


673 
1825. 

Chatfield» 
Demandanti 

SOVTER, 

Tenant 


Mr.  Justice  Park. — I  am  of  the  same  opinion:  and  the 
ground  on  which  I  mainly  rely,  is,  that  the  proceeding  by  a 
writ  of  right  is  totally  different  from  an  action  of  ejectment. 

Mr.  Justice  Burrouoh. — ^The  same  question  cannot 
arise  in  an  action  of  ejectment  as  in  a  writ  of  right;  for,  in 
the  one,  the  lessor  seeks  to  recover  possession  on  his  le- 
gal tide,  whilst  in  the  other  the  demand  is  founded  on  the 
mere  right.     . 

Mr.  Justice  Gaselse. — ^A  writ  of  right  is  a  proceed- 
ing sui  generis.  Besides,  the  practice  of  the  Court  of 
King*s  Bench,  as  to  staying  proceedings  in  a  second  action 
by  the  plaintiff  for  the  same  cause,  appears  to  differ  from 


(a)  S  Barn.  &  Aid.  609. 
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1825. 

Cbatfield, 
Demandant; 

SOUTER, 

Tenant 


thiS}  as  that  Court  allows  proceedings  to  be  stayed  till 
the  costs  of  the  former  action  are  paid,  wherever  the  plain- 
tiff's proceedings  appear  to  be  vexatious ;  whilst  this  Court 
never  interferes,  unless  the  merits  of  the  case  have  been 
tried  in  the  former  action :  and  l^is  distinction  was  taken, 
and  the  authorities  referred  to  in  its  support,  in  a  note  to 
the  case  of  Doe  d.  Widker  v.  Stevenson  (a).  This  rule, 
therefore,  must  be — 

Discharged. 

(a)  3  Bos.  &  PqL  23;  See  also  Hnlloek  on  Ck>st8,  2d  Edit.  466. 
Tidd'aPrMstice,  7tb  Edit.  556. 


nanu  in  pos- 
session giving 
an  underuking 
to  appear  and 
enter  into  the 
common  con- 
sent-rule, to 


Monday^       DoE,  on  the  demise  of  Morgan,  v.  Frisby  and  Another. 

June^Oth.        . 

In  ejectment,  a    A  RULE  msi  had  been  obtained  by  Mr.  Serjeant  Peff, 

iSt"the^!*^  in  the  course  of  the  last  Term,  on  the  part  of  the  defend- 

sual  ejector,  and  ants  in  this  cause,  for  setting  aside  the  judffment  obtained 

an  execution  •      o 

sued  out  there-    by  the  lessor  of  the  plaintiff  against  the  casual  ejector, 

drawn," he*  te-  ^^^  *^®  execution  issucd  thereon,  with  costs,  on  the  ground 
of  a  misnomer  of  the  tenants,  in  the  notice  to  appear,  at 
the  foot  of  the  declaration.  That  rule,  on  cause  shewn 
by  Mr.  Serjeant  UOyley,  was  afterwards  discharged,  and 
the  execution  withdrawn,  on  the  tenants  in  possession  un- 

piead  insittHter,    dertaking  to  appear  and  enter  into  the  common  consent- 

and  to  accept  i       i   .  i  .  <•     .  i 

short  notice  of  rule,  to  plead  tnstanter,  and  to  accept  short  notice  of  trial 
having  foiled  to  ^^^  the  Adjoumcd  Sittings  after  the  last  Term.  No  ap- 
compiy  with  pearancc,  however,  was  entered,  nor  was  any  defence  made 
ing,  and  having  at  the  trial;  and,  after  final  judgment  was  signed,  and  the 
fence  at  the  tri-  costs  taxed,  the  lessor  of  the  plaintiff  was  served  with  a 
!lln^'!!«".u;     rule  for  the  allowance  of  a  writ  of  error. 

ment  was  sign* 
ed  and  costs 
taxed,  when 

the  lessor  of  the       Mr.  Serjeant  UOyley,  on  a  former  day  in  this  Term, 

plaintiff  was  i.i  i..i  .  .,.  .^ 

served  with  a  obtained  a  rule  ismi,  that  execution  might  issue  against 
Jrllancc'of  a*^"     the  tenants  in  possession,  notwithstanding  the  allowance 

writ  of  error: — 

The  Courty  notwithstanding,  permitted  him  to  sue  out  execution  on  his  judgment  against  the  casual 

qector. 
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of  the  writ  of  error. — ^Tfae  affidavit  of  the  attorney  of  the  1825. 
lessor  of  the  plaintiffy  in  8upp<Mrt  of  the  motion^  stated, 
that  he  verily  believed  that  the  writ  of  error  was  brought 
solely  for  delay ;  and  that  the  lessor  had  received  notice  from 
the  surveyor  of  the  city  of  lAmdon^  that,  unless  the  pre- 
mises (for  the  recovery  of  which  the  ejectment  was  brought, 
and  which  were  in  a  ruinous  state)  were  forthwith  puUed 
down,  proceedings  would  be  taken,  on  the  part  of  the 
city,  to  pull  them  down;  which  would  put  the  plaintiff  to 
great  additional  expence.  The  learned  Serjeant  submit- 
ted, that  the  undertaking  entered  into  by  the  tenants  in 
possession,  amounted  to  an  engagem^it  to  try  the  me- 
rits of  the  cause,  and  not  to  create  delay;  and  that  the 
writ  of  error  was,  at  all  events,  sued  out  against  good 
faith. 

Mr.  Serjeant  PeU  now  shewed  cause. — Error  will  lie 
after  a  verdict  and  judgment  in  ejectment,  as  well  as  in 
any  other  case.  Although  in  Evans  v.  Sweet  (a),  where  a 
plaintiff  brought  a  writ  of  error  on  a  judgment  of  nonsuit, 
the  Court  refused  to  stay  execution  sued  out  by  the  de- 
fendant after  service  of  a  rule  for  the  allowance  of  such  writ, 
unless  the  plaintiff,  or  his  counsel,  pointed  out  some  real  or 
specific  error, — and  an  affidavit,  by  the  plaintiff's  attorney, 
.  stating,  that  he  was  advised  there  was  real  error,  was 
deemed  not  to  be  sufficient;  yet,  there  the  plaintiff,  by 
allowing  himself  to  be  nonsuited,  was  out  of  Court,  and 
thereby  waived  any  right  he  might  have  to  take  an  objec- 
tion to  the  record,  to  reverse  the  judgment  for  any  error 
or  defect  in  substance ;  but  in  Harrison  v.  Grote  (6),  the 
CovLtt  of  King's  Bench  refused  to  allow  execution  to  be 
taken  out,  pending  a  writ  of  error  in  Parliament,  on  the 
ground  that  it  was  brought  for  delay,  merely  because  the 
defendant,  without  objection,  suffered  the  judgment  to  be 

(a)  9  B.  Moore,  609;  S.  C.  2  Bing.  326.        {h)  6  Term  Rep.  400. 
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1826.  affirmed  in  the  Exchequer  Chamber;  and  Lord  Kenyan 
there  said :  "  Non  constat,  but  that  there  may  be  error 
on  the  record."  So  here,  there  might  be  a  variance  with 
respect  to  the  names  of  the  parties,  or  the  premises  might 
be  mbdescribed;  and  it  is  not  necessary  for  a  defendant 
in  ejectment  to  point  out  the  real  or  specific  ground  of 
error,  as  in  the  case  of  a  judgment  of  nonsuit,  or  nan  pros. 
At  all  events,  the  affidavit  in  this  case  is  not  sufficient  to 
disclose  to  the  Court  that  the  writ  of  error  was  merely 
sued  out  for  delay.  It  amounts  to  no  more  than  a  surmise, 
or  belief,  on  the  part  of  the  attorney  for  the  lessor  of  the 
plaintiff;  wliereas,  it  should  have  been  shewn  that  a 
declaration  to  that  effect  had  been  made  either  by  the 
tenants  in  possession,  or  their  attorney.  In  Rawlins  v. 
Perry  {a),  a  declaration  by  the  defendant's  attorney,  that 
the  debt  for  which  the  action  was  brought  would  be 
settled,  and  that  time  was  all  that  the  defendant  wanted, 
was  held  to  be  insufficient  ground  for  allowing  the  plaintiff 
to  take  out  execution  pending  a  writ  of  error ;  and  in  Levett 
v.  Perry  (6),  the  Couf  t  refused  to  stay  proceedings  pend- 
ing a  writ  of  error  on  a  judgment  of  nonsuit,  without  some 
declaration  af  the  party,  or  his  attorney,  or  baO,  that  the 
writ  was  brought  only  for  delay. 

Per  Curiam. — ^The  sumg  out  a  writ  of  error  was  not  a 
compliance  with  the  terms  of  the  undertakmg  of  the  te- 
nants in  possession;  and,  as  it  has  not  been  performed  in 
any  one  particular,  the  lessor  of  the  plaintiff  may  sue  out 
execution  on  his  judgment  against  the  casual  ejector. 
This  case,  therefore,  may  be  decided  without  entering 
into  the  general  question,  and  is  altogether  distinguish- 
able  from  those  cited. 

Rule  absolute  accordingly. 

(a)  I  New  Rep.  307^  (ft)  5  Tem  Rep.  669. 
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1825. 

Petty  and  Another  r,  Anderson.  Monday^ 

f^  June  %Oth. 

JL  HIS  was  an  action  oi  OMumpHtf  for  goods  sold  and  de-  The  defendant, 
liTered. — The  declaration  contained  the  usual    counts.  ;b«kerandcon. 

fectioner,  was 

The  defendant  pleaded  the  general  issue.  At  the  trial,  discharged  un- 
before  Lord  Chief  Justice  Besi,  at  GiUldhatt,  at  the  Ad-  Debtw'sAc^" 
joumed  Sittings  after  the  last  Term,  it  appeared  that  the  Sri^*huf!^"' 
plaintiffs  were  grocers,  and  the  defendant  a  baker  and  mce,  and  after 
confectioner.  The  plaintiffs*  shopman  proved,  that  he  imprisonment, 
had  frequendy  seen  the  defendant  in  the  shop  of  the  pre-  b^fh^^^ 
mises  at  which  the  goods  had  been  delivered,  which  was  poRhased  goods 

^  m  her  own 

situate  in  Lombard  Street;  that  he  was  usually  dress-  name.  The  wife 
ed  in  a  working  dress,  and  appeared  as  if  acting  in  the  ^^  hjlhe 
business;  that,  on  the  shopman's  applymg  to  him  for  n^t^^jj^v*®' 
payment  of  the  money  due  to  the  plaintiffs,  he  said,  in  which  they 
that  the  witness  had  better  speak  to  his  wife,  as  she  raud  in'the  "* 
managed  the  affairs  of  the  shop ;  that  he  did  so,  when  the  Sh^.'^^f^I 
wife  said,  that  she  could  not  pay  then,  but  that  she  would  v^^-    The  de- 

,  fendant  was  a- 

send  tlie  money.  The  witness  9I60  proved,  that  the  ware  of,  and  as- 
name  of  Anderson  was  over  the  door  of  the  shop,  and  d«likgrof  hL 
that  the  goods  had  been  delivered  by  the  plaintiffs,  wife, w,  being 
between  August,  1823,  and  February,  1824.  The  plain-  tooic  of  Uie  pro- 
tiffs'  clerk  also  proved,  that  he  had  frequently  called  —Held  that  hV 
at  the  defendant's  house  for   sums  due  to  the  plain-  ^  ^J**  *^  »^ 

'^  actton  for  the 

tifisi  that  the  defendant  generally  came  from  the  bake-  price  of  the 
house  ^o  the  shopi  and  referred  the  witness  to  his  wife,  S^ng^Uiat  ~ 
sometinief  saying,  that  she  managed  the  business,  and  ^^^^^^ 
that  he  was  in  her  employ,  or  acted  as  a  journeyman,  and  ^^  ^«  >»me  of 

.      ,  j.i    .  .         ,       the  wife  alone, 

that  he  received  no  wages ;  and  that,  on  one  occasion,  he  she  being  his 
said,  that  the  plaintiffs  had  better  not  go  to  law ;  as,  if  they  *^°^ 
sued  him,  they  would  perhaps  not  get  more  than  four  shil- 
lings in  the  pound.  A  third  witness  proved,  that  the  defen- 
dant's son  frequently  ordered  tl^e  goods,  and  that,  when 
he,  the  witness,  applied  for  money  to  the  defendant's 
wife,  she  said,  that  she  would  tell  Mr.  Anderson.  For 
the  defendant,  it  was  proved,  that,  previously  to  August, 
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1825.         1823,  he  had  carried  on  the  business  of  a  baker  in^the 
same  house ;  that  he  had  been  then  arrested  and  gone  to 
prison,  and  had   afterwards  been   discharged  under  the 
Insolvent  Debtor's  Act,  when  he  returned  to  live  with 
his  wife ;  that,  during  his  confinement,  the  goods  in  the 
house  had  been  sold  by   the  landlord,  under  a  distress 
for  rent,  and  purchased  by  a  friend,  for  the  defendant's 
wife,  who  then  set  up  and  carried  on  business  on  the 
premises,  as  a  baker  and  confectioner,  and  that  several 
tradesmen  in  the  neighbourhood  had  given  her  credit, 
and  that  she  had  made  payments  to  them  on  her  own 
account.     That  the  invoices,   or  bills  of  parcels  of  the 
goods  supplied  by  the  plaintiffs,  were  made  out  in  the 
name  of  the  wife,  making  her  the  debtor ;   and  that,  in 
the  receipts,  the  sums  paid  were  stated  to  have  been  re- 
ceived from  her;  that  she  paid  the  landlord  the  rent  of 
the  house,  he  having  accepted  her  as  his   tenant;  that 
she  was  rated  as  the  occupier,  and  had  paid  the  church, 
poor,  and  paving  rates ;  and  that  she  had  supplied  the 
paupers  in  the  poor-house  of  the  parish,  in  which  their 
house  was  situate,  with  bread.    That  the  name  of  Andrew 
Anderson  was  over  the  door  before  the  defendant  went  to 
prison,  but  that  the  Christian  name  had  been  since  effac- 
ed, the  word  Anderson  alone    remaining.      It  was  also 
proved,  that  the  defendant's  son  and  daughter  had  fre- 
quently ordered  goods  in  the  name  of  their  mother,  and 
that  the  defendant  himself  had  never  interfered  with  the 
receipt  or  payment  of  money  since  his  return  from  prison. 
His  Lordship  having  summed  up  the  whole  of  the  evi- 
dence to  the  Jury,  said,  that,  in  his  opinion,  the  situation 
of  the  defendant  precluded  the  application  of  the  law,  as 
to  his  wife  being  a/eme  sole  trader ;  and  that,  although  a 
married  woman  in  London  might  carry  on  business  on  her 
own  account,  yet,  as  in  this  case  the  defendant  (the  hus- 
band) lived  in  the  same  house  with  her  after  his  discharge 
from  prison,  assisted  in  the  business,  and  partook  of,  or 
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subsisted  on^  the  profits,  as  he  had  declared  that  he  re*  1825. 
ceiYed  no  wages,  notwithstanding  the  invoices  were  made 
out  by  the  plaintiffs  in  the  name  of  the  wife,  it  roust  be 
taken  that  she  was  acting  as  the  agent  of  her  husband ; 
and,  if  so,  the  credit  was,  in  point  of  Uw,  given  to  him; 
and  although,  when  he  was  asked  for  money,  he  referred 
to  his  wife,  yet  he  said,  that  the  plaintiffs  had  better  not 
go  to  law;  as,  if  they  did,  they  might  only  get  four  shillings 
in  the  pound.  This,  together  with  the  other  circumstan- 
ces, identified  the  defendant  with  the  business,  and  shew- 
ed his  recognition  of  the  dealings  of  his  wife.  His 
Lordship,  in  conclusion,  asked  the  Jury,  whether,  from  the 
evidence,  any  reasonable  man  could  doubt  but  that  the  wife 
was  the  agent  of  her  husband,  and  that  he  ratified  her 
acts;  and  he  directed  them  to  find  a  verdict  for  the  plain- 
tifls,  damages  lOOL,  being  the  amount  of  the  goods  de- 
livered.   A  verdict  having  been  entered  accordingly — 

Mr.  Serjeant  WiUe,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  mW,  that  such  verdict  might  be  set  aside, 
and  a  new  trial  granted,  on  the  grounds,  Jirsi,  that,  under 
the  circumstances,  as  proved  at  the  trial,  the  defendant's 
wife  must  be  deemed  a  sole  trader;  and  that  the  ca^e  of 
Beard  v.  Webb  (in  error)  (a),  was  precisely  in  point,  to 
sbew  that  a,  feme  covert  sole  trader  in  the  city  o{  London, 
is  not  liable  to  be  sued  as  such  iii  (be  Courts  at  freft" 
minsier; — and,  secondly,  that  the  Lord  Chief  Justice  had 
misdirected  the  Jury ;  as  he  ought  to  have  left  it  to  them 
to  say,  to  whom  the  credit  was  given,  or  whether  the  plain- 
tiffs had  not  given  credit  tp  the  wife  alone ;  and  he  cited 
Bentley  y.  Griffin  (6),  where  it  was  decided,  that  it  is  a 
question  of  fact,  whether  a  tradesman  who  furnishes  goods 
to  a  man*s  wife  gives  credit  to  her  or  her  husband ;  and  that, 
if  the  credit  be  given  to  her,  the  husband  is  not  liable, 

(a)  2  Bot.  &  Pul.  93.  (5)  5  Taunt.  356. 
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1826.  although  the  wife  live  with  him,  and,  he  see  her  ia  posses- 
sion of  some  of  the  goods :  and  although  Mr.  Justice  Heath 
there  left  it  strongly  to  the  Jury,  to  consider  whether  the 
credit  had  not  been  given  to  the  wife  and  not  to  the  hus- 
band ;  yet  they  found  a  Terdict  for  the  plaintiff;  and,  on 
motion  for  a  new  trial,  Mr.  Justice  Dallas  said :  '*  The 
question  is,  whether  the  general  liability  of  the  husband 
is  not  repelled  by  the  circumstances  whiefa  shew  that  the 
credit  was  given  to  the  wife.  I  think  most  deadly  that 
the  credit  was  given  to  the  wife,  and  that  the  huBhand  is 
liable  for  no  part  of  these  charges:*'  and  therule  for  anew 
trial  was  made  absolute. 

Mr.  Serjeant  Vaughan  now  shewed  cause. — It  is  quite 
clear  that  the  verdict  is  not  against  evidence,  and  it  was 
most  properly  left  to  the  Jury,  to  say,  wbethes,  under  the 
circumstances,  the  wife  was  not  the  agmt  of  heir  huahand. 
She  was  so  by  presumption  of  law»  and  the  defendant 
was  guilty  of  a  gross  fraud.  He  had  beep  in  the  habit 
of  purchasing  goods  from  the  plaintitfs  .previously  to  his 
imprisonment,  and,  although  the  wtfe  dealt  with  them  af- 
terwards, yet  she  cannot  be  considered  as  .a  sole  trader; 
for  the  husband  not  only  resided  in  the  house,  but  con- 
stantly intermeddled  in  the  Business.  If  a  husband  and 
wife  live  in  the  same  house,  and  dine  at  the  same  table, 
and  he  appear  to  carry  on  the  business,  and  the  wife 
contract  for  goods  in  her  own  name,  and  he  assent  to  it,  it 
must  be  presumed  that  she  acts  as  his  agent.  In  this  case 
the  Jury  had  a  right  to  adopt  or  reject  the  &ct  of  ag^icy, 
as  it  was  expressly  left  to  them,  although  with  a  strong 
opinion  of  the  Lord  Chief  Justice,  that  there  could  be  lit- 
tle or  no  doubt  of  that  fact. 

Mr.  Serjeant  Wilde,  in  support  of  the  rule. — It  should, 
at  all  events,  have  been  left  to  the  Jury  to  say,  whether 
the  credit,  by  the  plaintiffs,  was  given  to  the  defendant  or 
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to  hia  wife,  but  no  such  fact  was  left  to  them.  Even  sup-  1825. 
posing  it  to  be  a  presumption  of  law,  that  credit  was  given 
to  the  husband,  or  that  the  wife  acted  as  his  agent,  yet 
those  were  circumstances  to  be  left  to  the  Jury ;  and  it  was 
for  them  to  say  whether  that  presumption  was  not  rebutted 
by  the  facts ;  as,  for  instance,  the  payment  of  rates  by  the 
wife,  the  furnishing  of  goods  by  several  tradesmen  to  her 
credit  alone,  the  invoices  or  bills  of  parcels  of  the  plain- 
tiffs being  made  out  in  her  name,  and  her  carrying  on  the 
business  on  her  own  account,  and  supplying  the  poor  of  the 
parish  with  bread.  After  the  imprisonment  of  the  hus- 
band, the  wife  was  supported  by  her  friends,  and  as  the 
plaintiffs  elected  to  give  credit  to  her  alone,  they  cannot 
now  seek  to  charge  the  defendant  for  goods  supplied  to 
his  wife.  Her  credit  was  far  better  than  her  husband's, 
and  if  the  goods  had  been  ordered  on  his  account,  or  to 
his  credit,  in  all  probability  they  would  not  have  been 
supplied.  At  all  events,  it  must  be  conceded  that,  after 
the  imprisonment  of  the  husband,  the  plaintiffs  elected 
to  give  credit  to  the  wife  alone,  and  it  was  competent  to 
her  to  support  herself  and  her  family  from*  the  profits  of 
the  business,  which  it  was  satisfactorily  proved  she  car- 
ried on  upon  her  own  account. 

Mr.  Justice  PARKt — The  grounds  on  which  applications 
for  new  trials  were  wont  to  be  made,  have  lately  been 
much  relaxed.  The  principles  on  which  such  applications 
formerly  rested,  were,  either,  where  it  appeared  clear  that 
there  had  been  a  misdirection  by  the  Judge,  or  that  he 
had  improperly  directed  a  nonsuit.  There  is  always  a 
difficulty  as  to  the  mode  in  which  a  Judge  is  to  ex- 
press his  opinion,  in  summing  up  a  case  to  the  Jury.  Of 
late,  if  he  express  himself  in  strong  terms,  or  intimate 
that  the  verdict  should  be  in  favour  either  of  the  plaintiff 
or  defendant,  although  it  tend  to  lead  to  a  just  conclu- 
sion, an  application  is  generally  made  to  the  Court  to 

VOL.  X.  Q  Q 
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set  it  aside.  Now^  here,  although  my  Lord  Chief  Jus- 
tice expressed  a  strong  opinion  at  the  trials  yet  he  sum- 
med up  the  iirhole  of  the  evidence,  and  stated  all  the 
circumstances  of  the  case  to  the  Jury;  and  though  his 
opinion  might  have  had  some  weight  with  them,  yet  they 
did  not  seem  at  all  disposed  to  iind  a  verdict  for  the  de- 
fendant, and  they  were  clearly  empowered  to  exercise  a 
judgment  of  their  own.  The  rule  in  cases  of  this  kind, 
and  the  limits  within  which  applications  for  new  trials 
should  be  confined,  are  most  clearly  and  accurately  laid 
down  by  Mr.  Justice  Butter,  in  Cox  v.  KUchin  (a),  where, 
no  point  having  been  saved  at  the  trial,  the  Court  refused 
to  set  aside  a  verdict,  on  a  question  of  law,  the  justice  and 
conscience  of  the  case  being  with  it.  He  there  said :  '*  Mo- 
tions for  new  trials  are  governed  by  the  discretion  of  the 
Court.  Where  the  Jiidge  at  Nm  Prius  has  thought  fit 
to  save  a  point,  the  Court  has  been  in  the  habit  of  consi- 
dering itself  in  the  situation  of  a  judge,  at  the  time  of  the 
objection  raised.  But  this  case  comes  before  us  without 
any  i>oint  saved,  and,  therefore,  we  must  look  to  the  ge- 
neral justice  of  the  case  before  we  interpose  by  granting  a 
new  trial;  nor  is  it  necessary  that  we  should  nicely  exa- 
mine whether  the  defendant  be  strictly  liable  in  point  of 
law.  The  leading  reported  decision  on  the  subject  of 
granting  new  trials,  is  that  of  the  Duchess  o{Maxarit9e{b). 
There  can  be  no  doubt  but  that  was  the  case  of  a  verdict 
against  law:  yet  the  Court  said,  that,  as  the  justice  and 
conscience  of  the  case  were  clearly  with  the  verdict,  they 
would  not  interpose.  ** — ^That  appears  to  me  to  be  entitled 
to  great  weight,  and  the  present  verdict  not  only  seems  to 
be  correct,  but  I  think  my  Lord  Chief  Justice  might  have 
left  it  much  stronger  to  the  Jury,  fur.  whether,  on  consider- 
ing the  whole  of  the  circumstances,  the  defendant  had  not 
been  guilty  of  a  gross  fraud,  by  endeavouring  to  cheat  the 

(a)  1  Bos.  &  Pul.  339.  (i)  1  Salk.  1 16 ;  2  Salk.  6i& 


Andersok. 
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plaintiffky  and  other  tradesmen  who  supplied  goods,  and         1825. 
delivered  them  at  the  house  in  which  he  resided  with      ^'""'^ 
his  wife.     He  took  as  active  a  part  in  the  business,  as  v. 

before,  he  went  to  prison.  As  to  the  justice  of  the  case, 
there  can  be  no  doubt  it  was  clearly  with  the  verdict, 
and  we  ought  not  to  disturb  it  on  account  of  any  sup- 
posed or  captious  objection  to  the  mode  in  which  the 
question  was  left  to  the  Jury.  In  Langfort  v.  TUer  (a). 
Lord  Chief  Justice  HoU  ruled,  at  Nui  Prius,  at  Guild- 
hall, that  a  husband  was  liable  for  goods  supplied  on  the 
wife's  contract,  merely  because  they  cohabited  together: 
and  here,  the  defendant  and  his  wife  not  only  lived  in  the 
same  house,  but  took  their  meals  at  the  same  table,  and 
ft  did  not  appear  that  the  defendant  ever  dissented  from, 
or  repudiated,  the  acts  of  his  wife. 

Mr.  Justice  Burrough. — If  my  Lord  Chief  Justice  had 
rejected  any  evidence  which  he  ought  to  have  received,  or 
had  omitted  to  sum  up  the  whole  of  the  facts  to  the  Jury, 
there  might  have  been  some  ground  for  a  liew  trial;  but, 
when  all  the  circumstances  are  looked  at,  it  appears  to  me 
to  be  clear,  that  another  Jury  must  find  a  similar  verdict 
I  should  have  left  the  case  to  them  precisely  in  the  same 
way  my  Lord  Chief  Justice  did;  for  it  was  the  strongest 
possible  case  from  which  to  imply  a  liability  on  the  part  of 
the  husband,  as  he  not  only  lived  with  his  wife — which  re- 
buts the  presumption  of  her  being  a  sole  trader — but  ac- 
tually worked  or  assisted  in  the  business.  The  plaintiffs 
were  accordingly  entitled  to  recover  for  goods  supplied 
under  such  circumstances. 

Mr*  Justice  Gaselee. — I  have  no  doubt,  but  that,  if  we 
.were  to  grant  a  new  trial,  the  verdict  would  be  the  same 
way.     If  my  Lord  Chief  Justice  had  asked   the   Jury 

(a)  1  Salk.  113. 
QQ2 
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1825.  whether  they  had  any  reasonable  doubt  that  the  credit 
was  given  to  the  husband,  no  objection  could  have  been 
raised.  Perhaps  I  should  have  left  it  to  them  to  say, 
whether  the  credit  was  given  to  him  or  to  his  wife;  but,  as 
he  carried  on  the  busuiess  in  his  own  name,  and  in  the 
same  house,  before  he  was  arrested  and  went  to  prison, 
and  as  the  wife  was  rated  during  his  confinement,  it  is 
but  fair  to  presume,  that,  when  he  returned  home  and 
took  as  active  a  part  in  the  business  as  he  did  before^  the 
goods  were  supplied  on  his  account,  although  he  stated 
that  he  was  a  mere  journeyman  to  his  wife,  for  he  add- 
ed, that  he  received  no  wages. 

Lord  Chief  Justice  Best. — 1  should  be  extremely  sorry 
if  I  expressed  too  strong  an  opinion  at  NUi  Prkis^  or 
infringed  on  the  privileges  of  the  Jury,  as  I  should  not 
have  been  warranted  in  so  doix^.  I  said,  that  the  pre- 
8umpti(Hi  was,  that  the  contract  was  made  with  the  hus- 
band, he  being  present  at  the  time  the  goods  were  deli- 
vered, assisting  in  the  business,  and  taking  advantage  of 
it  by  living  on  the  profi^ts  of  the  trade.  That  raises  a  le^ 
gal  presumption  that  the  wife  was  his  agent,  and  conduct- 
ed the  business  as  such.  It  is  far  stronger  than  the 
case  of  Longfort  v.  Tiler,  as,  there,  the  parties  merely 
cohabited  together.  In  Camyng's  Digest  (a)t  it  is  laid 
down,  that — if  the  wife  b^generally  allowed  by  the  hus- 
band to  be  housekeeper,  or  to  buy  for  him,  her  contract 
charges  the  husband;  so,  if  a  wife  buy  necessary  apparel 
for  herself,  the  assent  of  the  husband  shall' generally  be  in- 
tended ; — and  here,  his  assent  to  the  goods  being^fumitlied 
must  be  presumed,' us  be  partook  of  the  profits  of  the 
trade.  U^  might  have. diseohtintied the  busirteds  when- 
ever he  thought  proper.  Although  the  legal  presumption 
arising  from  his  presence,  might  be  rebutted  by  facts,  yet 

(«)  Til.  «  Baron  &  Feme"  (Q). 


Anderson. 
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there  werenone  to  repel  such  presumption;  and  although  1825. 
the  invoices,  or  bills  of  parcels,  were  made  oat  in  the  name  pgtty 
of  the  wife,  yet,  as  the  husband  Kved  in  the  house,  saw 
goods  sent,  and  did  not  object  to  their  delivery — ^notwith- 
standing the  wife  purchased  them — ^the  Jttsent  of  the  hus- 
band must  be  intended.  This,  therefore,  is  a  far  stronger 
case  tiian  that,  where  a  wife  bought  necessary  apparel  for 
herself.  The  case  of  BemHey  v.  Griffin,  is  not  like  the 
present  It  is  true,  that  there  the  clothes  were  furnished 
to  the  wife  whilst  she  was  living  with  the  husband,  and 
he  saw  her  wearing  them;  but  the  contract  was  made 
with  the  wife  privately,  and  when  some  of  the  articles 
were  sent  home,  she  directed  the  servant  to  put  them 
away,  that  her  husband  might  not  see  them.  He,  there- 
fore, was  not  privy  to  her  acts;  and  it  was  also  proved, 
that  the  dothes  furnished  were  not  suitable  to  her  degree 
in  life,  and  that  she  came  to  the  plaintiff's  shop,  to  order 
goods,  in  a  curride  which  dBd  noC  bdong  to  her  husband. 
Here,  however,  there  was  no  evidence  to  repd  the  as- 
sent of  the  husband  to  the  articles  being  supplied  for  the 
carrying  on  the  trade,  and  more  particularly  so,  when  it 
^  appeared  that  every  meal  he  eat,  and  even  the  bed  he 
slept  on,  were  iumished  out  of  Che  profits  of  the  busi- 
ness. 

Rule  discharged. 


Holmes,  Demaniiant ;  Seton,  Tenant ;  Foreman,  Vouchee.     ^^JJ^^^J, 

JIIr.  Serjeant  Rough  moved  to  amend  this  recovery.  The  Court  wiu 
which  was  suffered  m  HUary  Term,  1796,  by  inserting  ^,^  \^' 


the  words  '^advowson,  tithes,  presentation,  and  right  of  amended  by jn- 

*"  serttqg  the 

words  "advow- 

■on  and  tithes," 

akhougli  the  deed  to  lead  the  uses  contaia  the  general  void  htftdiimmwU^  without  an  affidavit 

stating  how  the  presentatioas  have  gone  from  the  time  of  suffering  the  recovery,  tad  by  whom  the 

last  was  made,  and  whether  jprior  to>  or  sboe  the  recovery. 
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Demandant; 

Seton, 

Tenant; 

Foreman, 

Vouchee. 
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patronage  to  the  chareh  oiHoneage^  in  the  county  efKewL*" 
On  the  production  of  the  deed  to  make  a  tenant  to  die 
precipe,  it  appeared  that  the  premises  thereby  conveyed 
were  described  aa  ^^  all  the  messuages,  lands,  teneBieiitBi 
and  herediiaments^*  of  the  vouchee ,  and  of  which  he  was 
seised,  in  the  county  of  Kent.  The  learned  Serjeant  xe- 
Ued  on  the^ cases  of.  Dowse ^  Demandant;  lAoyd^  Tenant; 
jRfevtf,  Vouchee  (tf),  where  a'recovery  was  amended  by  in- 
serting the  words,  ^  ^  all  and  all  manner  of  tithes  whatsoever, 
yearly  arising,  &c.,  from  and  out  of  the  said  premises,*'  the 
word  hereditaments  being  contained  in  the  deed  to  lead  the 
uses;  Milbanie  v.  JMiffe{b)\  and  Home,  Demandant; 
Lodge,  Tenant;  Preston,  Vouchee (c),  where  recoreries 
were  amended  by  inserting  the  word  adeowson,  the  word 
"  hereditaments  "  being  contained  in  the  deed.  It  appear- 
ed by  affidavit  that  the  advowson  and  tithes  formed  part  of 
the  estate  intended  to  pass  by  Uie  recovery,  and  that  pos- 
session had  gone  conformably  with  it  ever  skice  it  was  suf* 
fered. 


The  Court  saidi  that  there  was  no  doubt  but  that  the 
advowson  and  tithes  passed  under  the  general  word  ''  here- 
ditaments" ;  but  they  referred  to  the  case  ofCkMough,  De- 
mandant; Pro^e^, Tenant;  iS^afo^^,  Vouchee (d),  where  the 
Court  required  an  affidavit,  stating  how  the  presentations 
had  gone  from  the  time  the  recovery  was  suffisred ;  and 
they  now  directed  an  affidavit  to  be  made,  shewing  by 
whom  the  last  presentation  was  made,  and  whether  it  were 
prior  to,  or  since  the  recovery ;  and  as  the  Term  was  now 
at  an  end,  Mr.  Justice  Burrough  consented  to  take  it  at 
Chambers. 


(tf)  2  Bos.  &  Pul.  578. 
{h)  Id.  579,  n. 


(«)  3  Taunt.  4€2. 
(d)  7  B.Moore,  268. 
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1825. 

Brazier  r.  Bryant.  "^ — y — ' 

^  Wedneada^f 

A  RULE  was  obtamed  by  Mr.  Serjeant  Wilde,  on  a    June  22nd. 

former  day  in  this  Term,  calling  on  the  defendant  to  shew  ^^^^^^^. 

cause  why  an  attachment  should  not  issue  against  him  for  duct  in  an  arbi- 

<•    1  *•  A^'A*  1    Iratorform  no 

non-payment  of  the  sum  of  ooOkt  pursuant  to  an  award  answer  to  a  mo- 
made  in  the  last  vacation,  the  order  of  reference  having  ^chment  for  not 
been  made  a  rule  of  Court,  and  the  above  sum  legally  de-  p«fonn*ng  «» 

o     if  award,  although 

manded  from  the  defendant.  The  rule  for  the  attach-  they  may  afford 
mast  was  personally  served  on  the  defendant.  S^deOie  award. 

Mr.  Serjeant  Onshw  now  shewed  cause,  and  produced 
affidavits  to  shew  that  the  arbitrator  had  been  guilty  of 
paf  tiality  and  improper  conduct,  he  having  examined  wit- 
nesses without  their  beipg  sworn,  and  refused  to  allow  the 
defendant  to  cross-examine  them,  although  required  so  to 
do;  and  that  other  witnesses  had  been  examined  in  the 
absence  of  the  parties,  without  having  been  sworn. 

The  Court  referred  to  the  case  of  Holland  v.  Brooks  (a), 
where  it  was  held,  that  a  party  could  not  object  to  an 
award}  for  any  defect  not  apparent  on  the  award  itself, 
in  shewing  cause  against  a  motion  for  an  attachment;  and 
Braddick  v.  Thompson  (6),  where  it  was  held,  that  parti- 
ality and  improper  conduct  in  i^n  arbitrator^  in  making  his 
award  without  hearing  the  defendant  and  his  witnesses, 
could  not  be  pleaded  in  bar  to  an  action  on  the  bond  con- 
ditioned for  the  {)erfonnance  of  the  award;  but  was  only 
matter  for  application  to  the  equitable  jurisdiction  of  the 
Court  to  set  aside  the  award. 

The  rule  was  accordingly  made  absolute,  on  the  terms 
of  the  attachment  lying  in  the  office  for  a  month;  and  if 
the  above  sum  of  350A  was  not  brought  into  Court  within 
that  time,  Mr.  Serjeant  Onslow  was  to  be  considered  as 
having  obtained  a  rule  nisi  to  set  aside  the  award. 

(a)  6  Term  Rep.  161. .  (6)  8  East,  344. 
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Wednesday,  HeNRY  V.  TaYLOR. 

June  e^na.         .  •      •  . 

The  defendant,  A  RULE  waBObtauied,  by  Mr*  Serjeant  Vaughan^  on  the 
S\^edeemhig^^  ^^^  ^^^  ^^  ^^^  ^*^  Term,  calUng  on  the  defendant  to  shew 
paying  off  two     cause,  why  an  annuity  granted  to  him  by  the  defendant  ahooU 

annuities  previ-  _  .^i  ..  «.i>  ^i« 

outiy  granted  not  be  Set  aside,  the  securities  on  which  it  was  founded 
s^i'rrdo^^fo?'^  delivered  up  to  be  cancelled,  and  a  judgment  signed 
to**ethTw?iJ?'^'  thereon  vacated,  on  the  groi»d  of  an  illegal  return  or  le- 
arrears  and  taincr  of  part  of  the  consideration^mo»ey« — Theapplicatkm 
granted  another  was  founded  OQ  an  affidavit  of  the  defendant,  winch  stated, 
^deraUolTor"  *^^^*  i»  1^7,  he  being  in  embavrailsed  circumstances,  ap^ 
9101.   That       bJIqJ  to  Messrs  Howard  &  Gibbg  to  procure  Inm  a  sum 

sum  having  *^  »  i 

been  paid  to  of  money,  by  Way  of  atiiuiity  {  that  he  accordingly  grant- 
grantee'8  agent,  ^  ^H  annuity  to  a  pcrsOn  whom  they  stated. to  be  a  client 

^re  of  file  Utter,  ^^  ^^^^^^^  ^^  ^^'  *  J'®*^'  ^^  JW^ipt  of  the  sum  pf  SttML, 

immediately  re-  as  the  consideration.  moBoy,  frOBi  which  Messrs*  Hmih 

the  whole  sum  0rd  ^  Gibbs  (deducted  501,  $»  the.  lexpencee  of  prooiTi- 

forme^r  acuities  "^  ^^^  ^•"*®  *"^  preparing  the  neoessary  deeds.     That 

and  charges  in  1808,  the  defendant  granted  a  further  annuily  of  4S<. 

(amounting  to  ,  ,  , 

75 1;.)*  and  the  a  year,  on  the  receipt  of  270/.  as  the  consideration  for 

ne^^tTation^  suoh  annuity  ;•  that»  for  the  purpose  o£  discharging  these 

issn^anTre-  ^^^  annuitjiesi  and  also  for  diss  barging  oertahi  arrears,  and 

ceiled  from  the  charges  for  insurance,  he,  in  1414,  agdin  applied  to  ^ois- 

agcntonly  W.  »/»•>*..»  i  *         .  «  .,  . 

as  the  balance  of  ardt^iG$ouaiWUo  pToposcd  to^tnhrease  th^  consideratton- 
Th\  Court  orT  money  frpm  630/*  to  910/.,  and^thewnuities  foom  105/,  to 
dered  the  deeds   jgoi  J  that,  on  the  Mytnenl)  oif  the  said sumibf  940I,,  Giibs 

to  be  dehvered  f  '  r  ^  ' 

up  to  be  can-  put  iotpbiSi  the.  dofetf^4rtt*s»  hands  Baltik  of  jCn^fafie/ notes, 
judgnieat  en-  wbieh  he.  Stated,  to  amonmt  to^'fhat  sum,  and  which  he,  the 
tered  up  there-    4^^„djint,  iun^^diataly  retuTdeA  to  Gibifs,  »t  his  desire; 

on,  to  be  va-  *  •  # 

cated.  that  tthjei  latter  then  handed  bimi  IL  as  thb  balance  of  the 

account  between  tliem^  ihat- Gibbs  and  two  of 'his  defies 
were  Mie  oaly  persons  -  present  at  the  time  of  ihe  transac- 
tioo  vend  that  Oi^i^stated,  that  the  costs  duef  tram  the  de- 
fendant to  him  and -Aotoan/ amounted  to  168/;;  butthatno 
billof  coet0\w)aA>deUvercd  to  him,  nor  any  speeiftoBtateihent 
of  charges  jftcntionec)  for  negotiating  dief  ammities^  but 
merely  the  gross  sum  demanded  aq^r  retained  }^  Gibbs. 
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Mr.  Serjeant  Wilde  now  shewed  causey  on  an  affidavit 
of  Gibis,  which  stated »  that  the  whole  of  the  above  sum 
of  910^  was  paid  to  the  defendant,  and  that,  after  he  had 
executed  the  securities,  he  returned  it  to  him,  Gibbs,  and 
requested  to  be  furnished  with  a  statement  of  the  account 
between  him  and  the  grantees  of  the  former  annuities; 
that,  on  such  account  being  tendered  to  him,  he  volun- 
tarily paid  to  Gibbs  76/.,  to  be  applied  to  the  use  of  such 
grantees,  and  168/*  as  the  amount  of  costs  in  the  difierent 
transactions.  The  learned  Serjeant  submitted,  that  this 
was  distinguishable  from  the  other  cases  which  had  been 
lately  decided  in  this  Coort,  as  here  the  money  was  not 
returned  to  Gibbs  as  the  result  of  any  previous  agrees 
ment  that  he^  as  the  broker,  might  have  more  than  his 
lawful  cntnmissioit,'  but  was  merely  returned  for  the  pur- 
pose of  payii^«fff}ustcdebts,  vmt.  to  redeem  the  two  for- 
mer aimotties,  and  -without  any  intention  of  fraud;  and, 
consequently,  that  the  secnrities  and  judgment  ought  not 
to  be  set  asidc»  or  vacated,  as  the  transaction  in  its  result 
was  beneficial  to  the  grantor. 

Mr«  Serjeant  Fflugian^  in  support  of  his  rule,  referred 
to  the  ease  of  Coventry  v.  Ckampneys  (a),  where  Messrs. 
Howard  ^  Qibb»  bad  been  employed  by  the  grantor  to 
raise  money,  by  way  of  annuity,  and  by  the  grantees  to 
pay  the  consideration-money  over  to  the  grantor,  and,  at 
the  time  of  the  execution  of  the  deeds  to  secure  the  an- 
nuity, they  received  back  fipm  the  grantor,  or  retained,  a 
considerable  portion  of  the  consideration-money,  for  a 
debt  alleged  to  be  previously  due  to  them  from  the  grant- 
or; it  was  held  to  be  an  illegal  retainer,  and  the  Court 
ordered  the  securities  to  be  set  aaide  on  equitable  terms; 
although  the  grantees  had  not  received  any  part  of  the  mo- 
ney returned  or  retained  by  Howard  %*  Gibbs^  and  although 
the  latter  acted  in  the' transaction  mthout  their  direction 
or  knowledge.  Here,  it  is  quite  clear  that  Gibbs  acted 
a9  the  agent  of  tibe  grantee  as  well  as  of  the  deliNklant, 

{a)  8B.Moore,d02;  S. C. nomine  Gorton y.Champne^s,\Bing,2S7, 


Hbnrt 

V. 

Taylok. 
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1825.  the  grantor^  and  in  CaUanr^  Parier  {a},  wheie  the  agents 
of  the  grantor  insisted  on  retaining  the  amount  of  money 
they  had  before  advanced  the  defendant,  as  well  as  the 
charges  of  preparing  the  securities  for  the  annuity,  the 
Court  ordered  it  to  be  set  aside,  although  the  grantee, 
who  had  entrusted  them  with  the  consideration-money, 
was  wholly  ignorant  of  the  retainer.  Although  in  Mauys  v. 
Leake  {b)i  Lord  Kenyan  held,  that,  if  it  were  agreed  by  the 
grantor  and  grantee  of  an  annuity,  that  the  former  should 
pay  the  expenses  of  the  writings,  and  he  immediately  after 
receiving  the  consideration-money  paid  the  fair  charges  of 
the  writings  out  of  that  money,  no  notice  need  be  taken  of  it 
in  the  memorial,  but,  that  it  might  be  there  stated,  that  the 
whole  consideration-money  was  paid  to  the  grantor ;  yet  the 
statute  58  Geo.  S,  c.  HI,  s.  6,  enacts,  '*  that,  if  any  partof 
the  consideration  for  the  purchase  of  an  annuity  shall  be 
returned  to  the  person  advancing  the  same,  or  if  it  shall 
be  retained  on  pretence  of  answering  future  payments  of 
the  annuity,  or  on  any  other  pretence,  the  securities  may 
be  set  aside,  on  application  to  the  Court." 

Lord  Chief  Justice  Best. — I  am  clearly  of  opinion,  that 
the  rule  for  setting  aside  this  annuity  must  be  made  abso- 
lute. The  ground  of  the  motion  was,  that  part  of  the 
consideration-money  advanced  to  the  grantor,  was  re- 
tained  or  returned.  Either  of  those  facts  will  apply  to  this 
transaction,  and  give  us  power  to  interfere;  for,  if  a  party 
give  a  sum  with  one  hand,  and  receive  it  back  with  the 
other,  it  certainly  amounts  to  a  retainer.  But  it  appears 
to  the  to  be  unnecessary  to  decide  this  case  on  that  point; 
fot  it  is  sWom  by  the  defendant,  that  a  sum  of  158?.  was 
demanded  by,  and  retained  or  returned  to,  Gibbsy  for  nego- 
tiating the  annuity,  and  that  no  bill  of  costs  was  delivered, 
nor  were  the  different  items  stated.  That  is  surely  an 
enormous  charge,  and  is,  unexplained,  unfair  upon  the 

(a)  9  B.  Moore,  703;  S.  (7.  2  Bing.  370.        (b)  8  Term  Rep.  411. 
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face  of  it.    If  those  charges  had  been  fair  and  just^  the        1825.  | 

parties  who  demanded  them  had  ample  opportunity  to  shew      ^^     "'"^  ' 

it^  their  attention  having  been  drawn  to  it  by  the  affidavit 
on  which  the  rule  was  obtained.  I  fully  concur  with  the 
principle  established  by  the  cases  that  have  been  lately 
decided  on  this  subject  in  this  Court,  and,  without  parti- 
cularly referring  to  any  of  them^  I  have  no  doubt,  but  that 
this  case  is  one  which  the  statute  intended  to  remedy. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  If  we 
were  to  put  the  construction  on  the  statute,  as  contended 
for  by  the  plaintiff,  the  grantee  of  tlie  annuity,  we  should 
entirely  defeat  its  object.  It  must  be  recollected,  that 
this  is  not  like  a  question  arising  as  to  the  construction  of 
a  new  act  of  Parliament;  for  the  statute  in  question  has 
of  late  come  before  us  in  several  instances,  and,  after  the 
most  ingenious  and  able  arguments  of  the  bar,  and  the  fullest 
consideration  by  the  Court,  we  delivered  our  judgment  in 
the  case  of  Cotentry  v.  Champneys  (a),  and  I,  for  one, 
cannot  now  say  that  it  was  wrong:  indeed,  I  think  we 
came  to  a  right  conclusion.  It  is  immaterial  to  consider, 
whether  the  transaction  in  this  case  amounted  to  a  return 
or  retainer  of  the  consideration  money.  It  was  a  complete 
juggle  and  manoeuvre  throughout.  Gibbs^  who  acted  as 
the  agent  for  both  parties,  paid  over  the  sum  of  910/. 
with  one  hand,  and  it  is  sworn  that  it  was  immediately 
paid  back  to  him  by  the  grantor,  and  that  he  retained  all 
but  1/.,  which  he  gave  the  grantor  as  what  was  due  to 
him,  or  as  the  balance  of  the  account  between  them.  This 
was  clearly  a  contrivance  to  attempt  to  elude  the  provisions 
of  the  statute  53  Geo.  3,  which  was  passed  for  wise  and 
salutary  purposes. 

Mr.  Justice  Burrough  and  Mr.  Justice  Gaselee  con- 
curring— 

Rule  absolute. 

(fl)  8B.  Moore,  311. 
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j^^^^'  Wynne  r,  Griffith. 

a  and  ff.  R.,  M  HE  following  case  was  sent  by  his  Honour,  the  Mas* 
^*?f  «!!!!an"    ter  of  the  Rolls,  for  the  opinion  of  the  Judges  of  thb 

esUtes,  by  in-       Court : — 

leue  and  re-  By  iixfentures  of  lease  and  release,. bearing  date  respeo- 

lnT2d /!1L!*'  *'^«'y  *«  **^  *"d  ^"*  ^^y«  ^f  •'"^^  ^^^^  ^«  release  be- 
i7i^o,  and  a       j^g  tripartite,  and  made  between  Humpkrey  Roberts  and 

common  reoove-       o        r  »  r        u 

ry  suffered  in  J}oroihy  his  wife,  ilfary  RoberUf  spinster,  daughter  and 

oHetUed  them  heir  apparent ,  of  the  said  Humphrey  Roberts  and  Doroihy 

c..'S?JL!tnd  *»*^  ^»f«'  arid  Catherine  Roberts,  widow,  of  the  first  part; 

?;^'^*'"'**  John  Salusbury  Hxid  John  Ellis  of  the  second  part;,  and 

M.  R.,  should,  ^  '^  ' 

by  their  Joint  Robert  Wynne  and  Otoem  Holland  of  the  third  part ; — and 
in  tbe^praience  hy  a  couimon  recovery  suffered,  in  parsuance  thereof,  at 
f  ^^'hiT- aiSTi^  the  Great  Sessions  for  the  county  of  Caernarvon,  on  the 
defanitofsuch    8th  September,  1750,  certain  messuages,  lands,  tenements, 

appointment,  as 

to  part,  to  the  and  hereditanbents,  the  estate  and  inheritance  of  the  said 
l?e,  and  subject  Humphrey  Roberts^  and  certain  otlier  meaauagea,  lands, 
to  c.'«  life-es-     ^^^  hereditaments,  die.  estate  and  inheritance  of  Che  said 

tate  as  to  that  ' 

part;  and,  as  to  Catherine  Roberts,  and  certain  other  messuages,  lands, 
residue,  in  de-  hereditaments,  and  premises, .  therein  described  to  hai?e 
meliVtoSfSic  ^®^  theretofore  purchased  by  tihe  aaid  Humphrey  Ro* 
of £r.  Jt.  in  fe^    berts,  and  all  other  the  messuages,  lands,  and  beredi« 

By  indentures 

of  lease  and  re-  taments,  whatsoever,  of  them,  the  said  Humphrey  Ro* 

LnTindOrfi'^  *«^*  and  Dorothy  his  wife,  Mary  Roberts,  and  Caihe- 

her,  1751  (the  ^„g  Roberts,  or  any  of  them,  in.  the  parishes  therein  men* 

parties  to  the  re-  tioued,  and  elsewhere,  in  the  parish  of  Caernarvon,  with 

auested  by  three  their  appurtenances,  were  limited  to  the  use  and  behoof  of 

madTbetwecn  ^"*^'^  person  and  persons,  and  for  such  estate  and  estates, 

certain  persons 
therein  named 

of  the  first  part;  C,  H.  R.,  and  D.  bis  wife,  and  M.  A.,  of  the  second  part  {  and  If.  M„  J.  £.,  JL  W^ 
and  P.  ^.,  of  the  third  part;  C,  H,  R,,  and  D.  his  wife,  did  grant,  bargtum,  uU,  reU^u,  eemfrm,  di- 
rect, limit,  and  appoint,  unto  IT.  Jf.,  /.  L.,  R.  W.,  and  P.  W,,  lA  thdf  actual  poaussioa  bria^,  by 
virtue  of  a  lease  for  a  year  made  to  them  by  the  said  C,  B,  R,,  and  D.  his  wile,  and  if.  JL,  the  same 
estotei  before  mentioned,  to  hold  to  them  the  said  fT.  AT,  /.  L.,  R.  W,,  and  P.,W.,  In  fee,  to  die  se« 
▼era!  uses  therehi  mentioned  and  set  forth  :--:Held,  thai^  under  the  deeds  ^f /mus,  17M,  and  die  «r- 
covery  suffered  in  pursuance  thereof,  and  the  deeds  of  October,  1751,  tlie  legal  file  of  such  of  thees* 
utes  comprised  in  the  first-mendoned  deeda  as  were  aeitled  and  ttssed  by  the  la«;  did  not  imt  fa 
HT.  M.,  J,  L.,  R,  W.,  and  P.  W. 
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and  subject  to  such  provisoes,  powers,  limitations,  trusts,         1^25. 
conditions,  and  agreements,  as  the  said  Humphrey  Ro- 
berts and  Dorothy  his  wife,  Mary  Roberts,  and  Catherine 
Roberts,  at  any  time  or  times  there-after,  during  the  term 
of  their  natural  lives,  by  any  their  joint  deed  or  deeds^ 
writing  or  writings,  to  be  by  them  duly  executed  in  the 
presence  of  two  or  more  credible  witnesses,  should  direct, 
limit,  amd  afpKnntf  and,  in  default  of  such  direction,  limi* 
iaiion,  or  appointment,  to  the  use  and  behoof  of  such  per^ 
^n  or  persons,  for  such  estate  and  estates,  and  subject  to 
such  pn>visoe8,  pavers,  limitations,  Md  agreements,  as 
the  said  Humphrey  Roberts  and  Dorothy  his  wife,  and  Mt^ 
ry  Roberts  (in  case  they  should  all  <rf  them  survive  the 
aaid  Catherine  Roberts),  tHnMid  at 'any  time  or  time* 
after  the  decease  of  the  said  Catherine  Roberts,  by  any 
their  joint  deed  o^  deeds,  writing  or  wrMngs,  to  be  by 
tbem  executed  in  the  x>fecence'Of  t#o  or  more  credible 
witnesses,  direct,  limit,  or  appoint;  and,  for  default  of;  ami 
until,  such  direetion,  Hmication,  and  appointment,  tespec^ 
tivdy,  as  aforesaid,  as  io  certtun  paite  of  die*  said  beredi* 
tamentsy  to  die  use  of  the  sssd  Caiherine  Roberts,  aind  her 
assigns,'  tofs  her  hfey  without -irapesiAment  of  wvate;  and 
as  to,  as  wen  the  bssd  la^mentiwied'messua^,  holds,  and 
hereditaments  so'liknited'totlie  said  Oatberine  Robertrffat 
her  life,  as  aibr^ald^  from  audaftei^her  deoeasey  aaakovaato 
all  th0  rest  and  residue  of  the  siAdinetsuages,  iiakidB,  hersdi* 
taments,  and  piemisesr  dieiein^befolre  mentioned,  wheveof 
0uch  common  recovery  should'  be  hadand'Si^ied  asafossv 
said)  and  thereof  no  uee  was  diereuii«befarelimitedf(and'di^ 
dared,  to  the  use  and  bdioof  4»f auoh  peraonlmd  persons,'aiid  • 
for  such  estate  and  estates,  and  subject  to.  such  provisoes, 
powers,  limitations,  truats,  conditions,  and  agreements,  \as 
the  said  Humphrey  Roberts,  at  any  time  or  times  thereaf- 
ter, during  the  term  of  his  natural  life,  by  any  his  deed  or 
deeds,  writing  or  writings,  to  be  by'him  duly-executed  in 
the  presence  of  two  or  more  eredible  witnesses,  or  by  his 
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1825.  last  will  and  testament  in  writing,  to  be  by  him  the  said 
Humphrey  Roberts  also  duly  executed  in  &e  presence  of 
three  or  more  credible  witnesses,  should  direct^  limits  or 
appoitU;  and,  for  default  of,  and  until,  such  direction,  li- 
mitation, and  appointment,  to  the  use  and  behoof  of  the 
said  Humphrey  Roberts^  his  heirs  and  assigns  for  ever. 

By  indentures  bearing  date  respectively  the  Ist  and  Snd 
days  of  October,  1751,— «the  former  being  a  lease  for  a 
year,  and  made  between  the  said  Humphrey  Roberts  and 
Dorothy  his  wife,  the  said  Mary  Roberts,  and  Catherine 
Roberts,  of  the  one  part;  and  WiOiam  Mostyn,  John 
Uoyd,  Robert  fFytme  (of  Garthunn),  and  Pierce  Wyrme, 
of  the  other  part ;  and  the  latter  being  tripartite,  and  made 
between  Robert  Wytme  the  elder,  and  Robert  Wynne  the 
younger,  son  and  hdr  apparent  of  the  said  Robert  Wynne 
the  elder,  of  the  first  part;  the  said  Humphrey  Roberts 
and  Dorothy  his  wife,  and  the  said  Mary  Roberts,  and  Ca- 
therine Roberts,  of  the  second  part;  and  the  said  William 
Mostyn,  John  Lloyd,  Robert  Wynne  (oi  Garthmn),  and 
Pierce  Wynne,  of  the  third  part; — after  settling  divers 
messuages,  lands,  and  hereditaments,  belonging  to  the  said 
Robert  Wynne  the  elder^  and  Robert  Wynne  the  younger, 
to  the  uses  therein  mentioned,  it  was  witnessed — *'  That, 
in  ccHisideratbn  of  a  marriage  then  intended  to  be  had  and 
solemnised  between  the  said  Robert  Wynne  the  younger, 
and  the  said  Mary  Roberts,  and  of  the  provision  therein- 
before made  for.  her  and  her  issue,  and  for  the  settling  the 
messuages,  lands,  ten^ents,  hereditaments,  and  premises 
therein^after  mentioned,  to  the  uses  therein  expressed  con- 
,«ceming  the  same,  the  said  Humphrey  Roberts  and  DorMy 
his  wife,  Mary  Roberts,  and  Catherine  Roberts,  did  grant, 
beirguin,  sell,  release,  and  confirm,  direct,  Umit,  and  appoint 
unto  the  said  William  Mostyn,  John  Lloyd,  Robert  Wynne 
(oi  Garthmn),  and  Pierce  Wynne,  in  their  actual  possession 
being,  by  virtue  of  the  said  lease  for  a  year  made  to  them  by 
the  said  Humphrey  Roberts  and  Dorothyhh  wife,  Mary  Ro- 
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bertSf  and  Catherine  Roberts ,  as  therein  mentionedi  die  seve*  1825. 
ral  messuages^  lands,  tenements,  and  hereditaments,  therein 
particularly  described  (and  which,  in  fact,  included  the  mes- 
suages, lands,  tenements,  and  hereditaments,  comprised  in 
the  said  indentures  of  the  1st  and  2nd  of  June,  1750, 
and  whereof  such  recovery  was  suffered  as  aforesaid),  with 
their  and  every  of  their  appurtenances,  and  all  other  the 
messuages,  lands,  tenements,  and  hereditaments,  situate, 
lying,  and  being,  in  the  said  coun'ty  of  Caernarvon,  where- 
of or  wherein  the  said  Humphrey  Roberts  then  was  seised 
of  any  estate  of  inheritance,  in  possession,  reversion,  re- 
mainder, or  use,  and  all  the  reversion  and  reversions,  re- 
mainder and  remainders,  &c.,  and  all  the  estate,  right,  title, 
interest,  use,  trust,  possession,  property,  claim,  and  -de- 
mand, whatsoever,  of  them,  the  said  Humphrey  Roberie 
and  Dorothy  his  wife,  Mary  Roberts,  and  Catherine  Uo- 
berts,  or  any  of  them,  of,  in,  and  to,  the  same  heredita- 
ments and  premises,  and  every  of  them,  and  every  part 
and  parcel  thereof: — to^ave  and  to  hold  all  and  singular 
the  said  messuages,  lands,  tenements,  hereditaments,  and 
premises  therein-before  last  granted  and  releafsed,  or  men- 
tioned or  intended  so  to  be,  and  every  part  and  pareel  there- 
of, unto  the  said  William  Mostyn,  John  Ldoyd,  Robert 
Wynne  f  of  Garthwin),  and  Pierce  Wynne,  thehr  heirs  and 
assigns,  for  ever,  to  the  several  uses,  intents,  and  purposes, 
and  under  the  provisoes,  powers,  limitations,  and  agree- 
ments therein-after  mentioned,  expressed,  limited,  and  de- 
clared, of  and  concerning  the  same  respectively;  that  is  to 
say,  in  the  meantime,  and  until*  the  said  then  intended 
marriage  should  take  effect,  to  the  same  uses  and  estates  a^ 
the  said  hereditaments  and  premises  then  respectively 
stood  limited ;  and,  from  and  immediately  after  the  solemni- 
zation of  the  said  then  intended  marriage,  as  to  part  of  the 
lands,  hereditaments,  and  premises  therein  comprised,  to 
the  use  and  behoof  of  the  said  Humphrey  Roberts  and  Doro- 
t/ty  his  wife,  and  their  assigns,  for  and  during  the  term  of 
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1825.  their  natural  liyesi  and  the  life  of  the  longer  liter  of  them, 
without  impeachment  of  or  for  any  manner  of  waste  dur- 
ing the  life  of  the  said  Humphrey  Roberts  only,  for,  and 
as  the  jointure  of  the  said  Dorothy^  and  in  full  satisfaction, 
lieu,  and  bar,  of  her  dower  or  thirds  out  of  any  real  es- 
tate whereof  the  said  Humphrey  Roberts  then  was,  or 
should  at  any  time  thereafter,  dtning  her  coverture,  be 
seised;  and  as  to,  for,  and  concerning,  other  part  of  the 
lands  and  hereditaments  therein  mentioned  and  described, 
to  the  use  and  behoof  of  the  said  Humphrey  Roberts'",  and 
his  assigns,  for  and  during  the  term  of  his  natural  life, 
without  impeachment  of  waste;  and  as  to,  for,  touching, 
and  concerning,  certain  other  parts  of  the  lands,  heredita- 
ments, and  premises,  therein  mentioned  (being  the  same 
lands,  hereditaments,  and  premises,  as  were  limited  to 
Catherine  Roberts,  for  life,  by  the  deed  of  1750),  to  the 
use  and  behoof  of  the  said  Catherine  Roberts,  and  her  as- 
signs, for  and  during  the  term  of  her  natural  life,  without  im- 
peachment of  waste ;  and  as  to,  for,  and  concerning,  the  se- 
veral capital  and  other  messuages,  lands,  tenements,  heredi- 
taments, and  premises,  thereinbefore  limited  to  the  said 
Humphrey  Roberts  and  Dorothy  his  wifci  and  Catherine  /io- 
berts,  for  their  lives  respectively,  as  aforesaid,  from  and  after 
the  respective  determinations  of  the  several  estates  thereof, 
to  the  use  and  behoof  of  the  said  William  Mostyn,  John 
Lloyd,  Robert  Wynne  (oi  GarthwinJ,  and  Pierce  Wynne, 
and  their  heirs,  for  and  during  the  term  of  the  natural 
lives  of  the  said  Humphrey  Roberts  and  Dorothy  his  wife, 
and  Catherine  Roberts,  respectively,  in  trust  only  to  pre- 
serve the  contingent  uses  and  estates  therein-after  limited 
and  declared,  from  being  barred  and  destroyed;  and,  to 
that  end,  to  make  entries  as  often  as  occasion  should  re- 
quire; but,  nevertheless,  to  permit  and  suffer  them,  the  said 
Humphrey  Roberts  and  Dorothy  his  wife,  and  Catherine 
Roberts,  respectively,  to  receive  and  take  the  rents,  issues, 
and  profits  thereof,  during  their  respective  natural  lives; 
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ami  as  to,  as  well  the  said  premiaes  so  limited  to,  and  to  1B25. 
the  use  of,  the  said  Humphrey  Roberts  and  Dorothy  his 
wife,  and  Catherine  Roberts,  respectively,  for  their  lives,  as 
aforesaid,  from  and  irfker  the  several  deceases  of  thero^  the 
said  Humphrey  Roberts  and  Dorothy  his  wife,  and  Cathe' 
rine  Roberts,  respectively,:  and  as  the  said  estates  should 
end  andxespectively  determine;  as  also  the  rest  and  resi- 
due of  all  and  singular  the  premises  therein-before  men- 
tioned, and  whereof  no  use  was  therein-before  limited  or 
declared,  to  the  use  and  behoof  of  the  said  Robert  Wynne 
the  younger,  and  thesaidiMary,  his  intended- wife,  for  the 
term  of  their  natural  lives,  and  the  life  of  the  longest  liver 
of  them,  without  impeachment  of  waste.;  and,  from  and  af- 
ter the .  determination  of  that  estate,  to  the  use  and  be- 
hoof of  the  said  William  Moatyn^  John  Lloyd,-  Robert 
Wynne  (ot  Garthwin),:  and  J^ieree  Wynne,  and  their 
heirs,  daring  the  lives  of  the  said  Robert  Wynne  the  young* 
er,  and  the  said  Mary,  his  intended  wife,  respectively,  in 
tryst,  to  preserve  contingent  remainders ;  and  from  and' 
immediately  after  the  decease  of  the  survivor  or  longest 
liver  of  them  the  said  Robert  Wynne  the  younger  and 
Mary  his  intended,  wife,  to>  the  .use  and  behoof  of  the 
said  William  Mostyn,  John  lioyd,  Robert  Wynne  (of 
Garthtsin),  and  Fierce  Wynne,  their  executors,  adminis* 
trators,  and  assigns,  -Sot  the  term  o{  Jive  hundred  yesLta 
from thencenext ensuing;  nevertheless,  upon. the  trusts, 
and  for  the  intents  and  purposes,  therein-after  mentioned; 
and,  from  and  after  the  determination  of- the  said  tenn  and 
estate  of  and  iovfive  hundred  years, .  to  the  use  of  the  first 
son  of  the  said  Robert  Wynne  the  yom^er,  by  the  said 
Mary,  his  intended  wife,  lawfully  to  be  begotten,  and  the 
heirs  of  the  body  of  such  first  son  lawfully.issuing ;  and,  in 
default  of.  such  issue,  tp  the  use  of  the.  second  andeve^ 
other  son  of  the  said  Robert  Wynne  the  yoimger,  by  the 
said  Mary,  his  uitended  wife,  lawfully  to  be  begotten,  se^ 
verally  and  successively^  in  tail,  with  reminder  tq  the  use 
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1825.        of  die  daughters  of  the  aaid  Robert  W^tme  the  yoimger,  hy 
the  said  Mary,  hi«  intended  wife^  intafl,  withremaiaderto 
the  use  of  the  said  Humpitreif  Boierte^  bis  heiia  and  assigns, 
forever:  and  it  was  thereby  declared  and  agreed,  that,  as 
well  as  to  the  said  term  otjive  k§$mbred  years,  as  ako  as  to 
another  term  otjive  hundred  years  difreby  created  and 
limited  of  and  in  the  estates  thesein  firstly  setded,,bdong- 
vofi  to  the  said  Roberi  Wynne  the  elderi  and  Robert 
Wywue  the  younger,  the  same  were  so  created  and  limited 
upon  trust,  that,  in  case  these  should  be  one  or  mere 
younger  child  or  children,  sons  or  daughters  of  the  said 
Robert  Wymie  the  younger,  by  the  said  Mary  his  intend* 
ed  wife,  lawfully  begotten,  other  than  and  besides  such  as 
should  be  immediately  inheril&ble  to  the  said  premises, 
respectively,  by  virtue  of  the  limitations  therein-befoce  ooa- 
taiaed,  that  then  the  said  WiitUtm  Mostyuy  John  Uayd, 
Robert  Wynne  (oi  Gartkwin)^  and  Pierce  Wynne  ^  and  the 
survivor  or  survivors  of  them,  and  the  executors  and  ad- 
ministrators  of  such  survivor,  should,  by  sale  or  mortgage 
of  the  said  terms,  cmt  any  part  thereof,  or  out  of  the  rents, 
issues,  and  profits  of  the  said  premises,  duiing  the  said 
term,  after  the  death  of  the  said  Robert  Wynne  the  young- 
er, or  in  his  life-time  if  he  should  signify  his  consent  there- 
to, as  therein  mentioned,  so  as  that  thereby-  none  of  the 
prior  estates  in  any  part  of  the  said  premises  therein-befbre 
limited  should  be  thereby  impeached  or  iaeumbered  dui^ 
ing  the  respective  continuances  thereof,  raise  and  levy 
such  sum  and  sirnis,  not  exceeding  6,(K)0/«,  as  the  said  iZk^ 
bert  Wynne  the  younger,  by  any  writing  or  writings  undec 
his  hand  and  9cal,  attested  by  two  or  mote  credible  witness^ 
es,  or  by  his  last  will,  to  be  by  him  duly  published  in  the 
presence  of  three  oi  more  credible  witnesses,  should  dirapt 
or  appoint,  and  for  want  of  such  direction  or  sj^pointment, 
then  to  raise  or  levy  the  whole  6,000/.  in  the  manner  fol- 
lowing:— that  is  to  say,  one  moiety  theseof  out  of  the  pre- 
mises thereby  jfroniecfandreleased  by  thesaidjBo6^  Wynne 
the  elder,  and  Robert  Wynne  the  younger,  and  the  other 
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noiety  thereof  out  of  the  preimses  dioreby  granted  and  re*        1825. 
leued  by  the  said  Hufkpkrey  Roberta  and  Dorothy  hU  wife^ 
Mary  Roberts,  and  Catherine  Roberts;  and  to  pay  the  same 
to  and  for  die  portion  and  portions  of  such  yonnger  child 
or  children  as  therein  mentioned.    And  it  was  by  the  same 
indenture  pronded,  declare,  and  agreed^  that,  if  tlie  said 
sam  of  6,000/.9  or  sudi  partthereof  as  the  said  Robert  Wynne 
the  younger  should  so  direct  to  be  raised^  should  be  paid  by 
the  person  or  persons  who  should  be  entitled  to  the  freehold 
and  inheritance  of  the  said  premises  fer  die  time  being, 
then  and  from  thenceforth  the  said  two  several  terms  of 
Jiee  hundred  years  and  Jive  hundred  years  should  cease, 
determine,  and  be  utterly  void ;  and  by  the  same  inden- 
ture of  the  3nd  October,  1951,  the  said  Humphrey  Roberts^ 
for  himself  and  the  said  Dorothy  his  wife,  and  the  said  Ma^ 
ry  Roberts  and  Catherine  Roberts,  for  themselves,  did  se- 
verally and  respectively,  and  for  their  several  and  respec- 
tive heirs,  executors,  and  administrators,  and  not  the  one 
for  the  other,  or  the  acts,  deeds,  &c.,  of  the  other  of  them, 
covenant,  promise,  and  agree,  to  and  with  the  said  WiUiam 
Moatyn,  John  Lloyd,  Robert  Wynne  (of  Oat^win J,  and 
Pierce  Wynne,  their  executors  and  administrators,  that 
they,  the  said  Humphrey  Roberts  and  Dorothy  his  wife, 
Mary  Roberts,  and  Catherine  Roberts,  at  and  immedi- 
ately before  the  sealing  and  deKvery  of  die  same  inden- 
ture, were,  or  one  of  them  was,  lawfoUy,  rightftiHy,  and 
absolutely  seised  of  and  in  aH  and  singular  the  messuages, 
lands,  tenements,  and  hereditaments  by  them  thereby 
granted  and  released,  or  mtended  to  be  granted  or  released, 
for  a  good,  sure,  absolute,  and  indefeasible  estate  of  inhe- 
ritance, and  then  had,  or  one  of  tiiem  had,  in  themselves 
or  himself,  full  power,  faiwM  and  absolute  authority,  to 
grant,  bargain,  sell,  convey,  release,  and  settle  the  same 
premises  to  and  for  the  uses,  intents,  and  purposes,  and 
in  manner  thetein-before  mentioned,  touching  and  concern- 
ing the  same;  and  that  all  the  same  premises  then  were, 
and  so  from  thenceforth  should  remain  and  continue,  free 
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1825.        and  clear,  or  otherwise  by  them  die  said  Humphrey  Roberts 
and  Dorothy  his  wife,  Mary  Roberts^  and  CiUherine  Ba^ 
beris,  their  heirs,  executors,  administrators,  and  assignsr 
or  some  of  them,  well  and  suffidently  saved,  kept  harmlesst 
And  indemnified,  of,  from,  and  against  all  and  all  manner 
of  former  and  other  gifts,  grants,  estates,  titles,  troubles^ 
charges,  and  incumbrances  whatsoever,  had,  made,  done, 
committed,  or  wittingly  or  willingly  suffered,  by  them  the 
said  Humphrey  Roberts  axid-Dorothy  his  wife>  Mary  Ro- 
bertSi  and  Catherine  Roberts,   or  by,  through,  with,  or 
under  their  act  or  acts,  means,  consent,  neglect,  de- 
fault, privity,  or  procurement;  and,  further,  that  they, 
the  said  Humphrey  Roberts  and  Dorothy  his  wife,  Mary 
Roberts,  and    Catherine  Roberts,   and  their  respective 
heirsj  and  aQ  and  every  other  person  or  persons  whatsoe- 
ver, having,  or  lawfully  claiming,  any  estate  or  interest  of, 
in,  to,  or  out  of  the  same  premises,  or  any  part  thereof, 
from,  by,  or  under  them,  or  any  of  them,  should  and 
would,  from  time  to  time,  and  at  all  times  there-after,  at  or 
upon  the  reasonable  request  of  the  said  William  Mosiyn, 
John  Lloyd,  Robert  Wynne  (oi  Garthwin),  and  Pierce 
Wynne,  their  heirs  and  ass^ns,  at  the  proper  costs  and 
charges  of  the  said  Humphrey  Roberts,  his  heirs  or  as* 
signs,  make,  do,  acknowledge,  levy,  execute,  and  suffer  or 
cause  to  be  made,  done,  acknowledged^  levied,  executed, 
and  suffered  all  and  every  such  further  and  other  act  and 
acts,  thing  and  things,  assurances  and  conveyances  in  the 
law,  whatsoever,  for  the  further,  better,  and  more  perfect 
assuring,  settlings  and  confirming,  of  all  and  singular  the 
said  premises  therein- before  mentioned,  or  thereby  int^id*. 
ed  or  agreed  to  be  by  them  released,  settled,  or  assured,  cor 
any  part  thereof,  to  the  uses,  intents,  and  purposes  therein* 
before  expressed  and  declared  concerning  the  same  respcc*- 
tively,  as  by  the  said  William  Mostynr,  JohnJJoyd^  Robert 
Wynne  fof  Qarthmn)  and  Pierce  Wynne,  their  heirs  or 
assigns,  or.tlieir  or  any  of  their  counsel  learned  in  the  law, 
should  be  reasonably  devised,  advised,  or  required* 
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The  said  indentare  of  the  Sd  Odober,  1?51»  was  duly  1825, 
executed  by  the  said  Robert  Wynne  the  elder,  and  his 
execution  thereof  attested  by  two  witnesses;  and  was 
duly  executed  by  Robert  Wynne  the  younger,  and  his 
execution  thereof  attested  by  three  witnesses;  and  was  also 
duly  executed  by  the  said  Humphrey  Roberts  and  Dorothy 
his  wife,  Mary  Roberts,  and  Catherine  Roberts,  and  their 
respective  executions  thereof  attested  by  three  witnesses. 

The  marriage  between  the  said  Robert  Wynne  the 
younger,  and  the  said  Mary  Roberts,  was  solemnized 
shortly  after  the  execution  of  the  said  last-mentioned  in- 
denture. 

There  was  issue  of  the  said  intended  marriage,  only  one 
son,  viz.  Robert  Watkin  Wynne,  and  one  daughter,  viz. 
Jane,  who  afterwards  became  the  wife  of  John  Wynne 
Griffith. 

The  said  Catherine  Roberts  died  in  the  year  1763; 
the  said  Humphrey  Roberts  in  the  year  1766;  and  the 
said  Dorothy  Roberts  in  the  year  1767. 

The  said  Robert  Wynne  the  younger  departed  this  life 
in  the  year  178S,  leaving  the  said  Mary  his  wife,  and  the 
said  Robert  Watkin  Wynne,  his  only  son  and  heir-at-law, 
and  the  said  Jane  his  daughter,  and  only  other  child,  him 
surviving,  having  by  hb  will,  dated  the  S4th  day  of  Sep^ 
tember,  1767,  directed  that  the  whole  of  the  said  portion  of 
6,000^.  should  be  raised  in  favour  of  his  said  daughter  Jane, 
and  paid  to  her  on  her  attaining  the  age  of  twenty-one,  or 
marriage,  as  therein  mentioned. 

.  By  an  indenture  of  settlement,  made  on  the  marriage  of 
the  said  Jane  with  the  said  John  Wynne  Grigtth,  and 
dated  the  15th  day  of  February,  1785,  the  said  Jane  as- 
signed the  said  pKnrtion  of  6,000/.  to  the  said  Robert  Wat- 
kin Wynne,  and  John  Lloyd,  Robert  Wynne,  and  Bennett 
Williams,  Esquhres,  upon  trust  to  pay  1000/.,  part  thereof 
to  the  said  John  Wynne  Griffith,  and,  on  receipt  of  the 
sum  of  SfiOfU.,  tike  residue  thereof,  .to  invest  the  same  in 
the    purchase   of  lands  of  inheritance,  and  settle  the 
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1826.  sBm^i  in  strict  settlementi  for  the  benefit  of  the  said  John 
Wynne  Crr^ih,  and  Jane  his  wifej  and  their  issue,  as  lliere* 
in  mentioned :  but  the  settlement  did  not  expressly  autho- 
rise the  said  trustees  to  give  discharges  for  the  money. 

By  indtotures  of  the  4lih  and  ddi  of  October,  ISOS,  the 
said  Robert  WtOUn  Wywne  coiiVeyed  an  estate  called 
Pla^nepwtfM  estate,  being  part  of  the  settled  estates,  to 
the  use  of  the  said  John  Wynne  GriffUh,  Boberi  Watkin 
Wyme,  and  Edward  Uoydi  upon  trust  to  sdl,  and  out  of 
ttie  monies  to  arise  thereby,  to  piiy  off  Ae  remainder  of 
the  aaid  portion  of  6,00(ML 

By  an  indenture  dated  the  34th  of  December,  1612,  af- 
ter reeiti^g  that  the  sum  of  4|900j«,  the  then  remainder  of 
the  said  portion,  had  been  paid  to  ihe  said  Jdhn  Uoyd, 
the  surviving  trustee  of  die  said  marriage  settlement  of  the 
said  John  Wynne  Griffith,  and  Jane  his  wife,  they  the 
said  John  Lloyd,  John  Wynne  Gr^gUh,  and  Jane  his 
wife,  released  the  said  John  Wynne  Gr^tk,  Robert  Wat- 
kin  Wynne,  and  Edward  Lloyd,  and  the  estates  com- 
prised in  the  said  indenture  of  settlement  of  the  1st  and 
Snd  days  of  October,  1751,  of  and  from  the  same. 

The  said  BobeH  WatUn  Wynne  died  in  the  year  1806, 
in  the  lifti*tnne  of  his  said  mother,  Mary  Wynne^  and  tridi- 
out  having  harrfed  the  entail,  leaving  John  Wynne,  his  eld- 
est son  and  heir-at-law,  him  surviving.  The  said  Mary 
Wynne  ^A  iftr  January,  1814. 

By  indeAtutes  t>f  lease  and  release,  bearing  date  respec- 
tively the  10th  and  11th  days  of  March,  1814,  and  made, 
and  duly  exi^ciited,  bett«ieen  the  liatd  John  Wyi^,  who  was 
therein  described  as  the  eldest  son  lind  heir^«^-law  of  the 
said  Robert  Watiin  Wynne,  who  was  the  only  soti  ofRtMgrt 
Wynne,  By  JUbry,  his  late  wife,  deceased,  of  the  AM  part; 
John  Oldfield  of  the  second  part ;  and  Bir  Thomas  Mojdyn, 
Bart,  of  the  third  part;  whereby— after  reciting  (iimong 
other  things)  the  said  indentures  of'  the  Ist  and  2nd 
days  of  Oetbber,  1751,  and  that  the  sdid  Robert  WatHn 
Wynne  AUd  ih  March,  1806,  without  having  done  any 
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act  to  iNur  the  estate-taily  which  became  vested  in  him  in  1825. 
remainder  under  the  said  last-mentioned  indenture — it 
was  witnessed,  Aat  the  said  John  Wjftmet  for  barring  and 
destroying  the  estate-tail,  then  vested  in  him,  of  and  in  all 
the  messuages,  laads  and  hereditaments  therein  mentioned, 
and  for  assuring  the  same  to  the  uses  limited  and  declared 
of  and  oonceming  the  same,  did  grant,  release,  and  con- 
firm unto  the  said  Johm  OUfieid,  and  his  heirs,  the  said 
settled  estates  in  the  said  county  of  Caernarvon,  to  hold 
the  same  unto  and  to  the  use  of  the  sud  John  Ok^eld, 
his  heirs  and  assigns,  for  ever ;  to  the  intent  that  the  said 
John  Oldfiekl  might  be  tenant  of  the  pracipe  to  a  com- 
mon recovery  to  be  suffered  of  the  said  premises,  and  which 
said  recovery,  when  suffered,  it  was  thereby  declared, 
should  enure  to  the  use  of  such  person  or  persons,  and 
for  sudi  estate  or  estates  as  the  said  John  Wynne  should, 
in  manner  therein  mentioned,  appoint;  and  in  default 
thereof,  to  the  use  of  the  said  John  Wifnne,  and  hb  as- 
signs, for  his  life,  without  impeachment  of  waste ;  with  re- 
mainder to  the  use  of  the  said  Sir  Thonuis  Mostyn,  and 
his  heirs,  during  the  life  of  the  said  John  Wynne:  in  trust, 
nevertheless,  for  him,  the  said  John  Wynne;  with  re- 
mainder to  the  use  of  the  right  heirs  of  the  said  John 
Wynne,  for  ever.  And  which  said  recovery  was  after- 
wards duly  had  and  suffered,  at  the  Caernarvonshire 
Great  Sessions,  on  the  4th  day  o{  April,  1814. 

By  a  decretal  order  of  the  High  Court  of  Chancery^ 
made  on  the  5th  day  of  Auguet,  1822,  in  a  cause  in  which 
the  said  John  Wynne  was  plaintiff,  and  the  said  John 
Wynne  Griffith  aqd  others  were  defendants,  it  was  de- 
clared that  the  said  portion  of  6,000/.  had  been  fully  paid 
and  satisfied,  and  that  the  said  term  oifive  hundred  years 
had  ceased  and  determined. 

The  question  for  the  opinion  of  the  Court  was,  whether^ 
under  the  said  indentures  of  the  1st  and  2d  days  of  June, 
1750,  and  the  common  recovery  suffered  in  pursuance  there- 
of, and  the  said  indentures  of  the  1st  and  2nd  days  of  Octo- 
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ber,  1751,  ^he  legal  fe^  of  such  of  the  estates  and  pseraises 
comprised  in  the  said  first-mentioDed  indentures  as  wcxe 
settled  and  assured  by  the  said  laat^mentionfd  indentafCB, 
became  vested  in  the. said  William  Mo/Uyn,  JeiMJUo^ 
Robert  Wynne  (of  Gaxthwin),  and  Pi^ce  Wy$me;  aad^ 
if  so,  whether  a  jury  would  be  directed  to  presume  a  re- 
conveyance of  the  said  legal  estate  to  the  uses  specified  ia 
that  deed. 

The  case  came  on  for  argument  on  a  former  day  io 
this  term,  vix.  on  the  .  14ih  inst^t. 

Mr.  Serjeant  Bo9anquet  for  the  plaintiff. — ^The  ques- 
tion is,  whether  the  deeds  of  the  1st  and  2nd  October^  1751, 
operated  as  an  appointment  under,  the  power  contained  in 
the  deed  of  1750,  or  a$  a  conveyance.  They  clearly  operat- 
ed as  a  conveyance,  .by  virtue  pf  the  seisin  of  Hua^hreg 
and  Catherine,  Roberts.  The  eyideni;  intention  of  the  par- 
ties  was,  to  convey  to  uses  p^pable.  of  execution  by  the  sta* 
tute.  Except  in  the  words  of  the  grant,  there  ia  no  referr 
ence  to,  or  recital  ofi  the  power ;  nor  is  there  any  intent  <tf 
exercising  it  either  e^pre^sed  or  implied.  Although  the 
words  ''  direct,  Hfpit^  and  appoint,'*  are  introduced,  still  they 
were.either  used  ex^  abundanli  ca^tefd,  or  creptin  through 
mistake,  and  can  have  no  operatipA  ia,  point  of  law ;  for  the 
different  parts  of  the  ^deeds  shew,  that  the  parties  weie 
acting  by  virtue  of  their  ownership  ^d  not  by  virtue  of 
the  .power.  It  was  not  intended  tp  Test  the  Ifligal  estate 
in  the  trustees;  for  the  only  importaat  duty  that  atta<^- 
ed  to  them^  related  to  thp  term  of  500  yeaprsn  which  was 
evidently  a  legal  and  not  an  eq^table  term;  apd the  Court 
will^so  construe  ^  deed  SLStogiYQ  it. a.  complete  U|;al«flSeGt) 
due  regard  beii^  j|ifd  ^  tlie.  injtei^tipii  of  tbc^  partfea..  The 
deeds  of  1750  shew  that,  at  the  tin^fs  .th^y  we^e  cheated, 
the  entire  seisin  was  in  Humphra^jf,  Roberts  wojl.J^orotif 
his  wife ;  they,  therefore,  might  haye  cqadyeyed  by  comipoo* 
law  assurance  without  reference  to  the  power;  and  if  they 
had  so  done  the  power  would  have  been  extinguished, 
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as  it  was  in  the  nature  of  an  ownership^  and  might  be        1825. 
feleased,  and  was  not  a  mere  naked  authority ;  and  if 
either  of  the  four  grantors  had  done  any  act  to  extinguish 
Ae  power,  its  operation  would  have  been  destroyed  pro 
tanto*    As,  therefore,  it  was  competent  either  to  the  four 
grantors  to  exercise  their  power  and  put  an  end  to  the 
ownership,  or  to  the  two  to  exercise  their  ownership,  and 
put  an  end  to  the  power,  the  only  question  is,  what  is  the 
effect  of  the  acts  they  have  done,  consistently  with  the 
rules  of  law.    Now  it  is  an  established  rule,  that,  where  a 
party  has  an  interest  and  an  authority  at  the  same  time, 
and  he  does  an  act  generally,  it  shall  be  construed  in  rela« 
tion  to  his  interest  and  not  to  his  authority  ;  and  that  rule 
is  founded  on  Sir  Edward  Clenfs  case  (a),  where  it  was 
resolved,  "  if  a  man,  seised  of  lands  in  fee,  makes   a 
feoffinent  to  the  use  of  such  person  and  persons,  and  of 
such  estate  and  estates,  as  he  shall  appoint  by  his  will,  that 
by  operation  of  law  the  use  doth  vest  in  the  feoffor,  and 
he  is  seised  of  a  qualified  fee,  that  is  to  say,  till  declaration 
and  limitation  be  made  according  to  his  power.    When  a 
man  makes  a  feoffinent  to  the  use  of  his  last  will,  he  has  the 
use  in  the  mean  time.    If  in  such  case  the  feoffor,  by  bis 
will  limits  estates  according  to  his  power  reserved  to  him  on 
the  feoffment,  there  the  estates  shall  take  effect  by  force  of 
the  feoffment,  and  the  use  is  directed  by  the  will ;  so  that  in 
;uch  case  the  will  is  but  declaratory :  but,  if,  in  such  case, 
the  feoffor  by  his  will  in  writing  devises  the  land  itself,  as 
owner  of  the  land,  without  any  reference  to  his  authority, 
there  it  shaH  pass  by  the  will,  for  the  testator  had  an 
estate  deviseable  in  him,  and  power  also  to  limit  an  use, 
and  he  had  election  to  pursue  which  of  them  he  would ; 
and,  when  he  devised  the  land  itself  without  any  reference 
to  his  authority  or  power,  he  declared  his  intent,  to  de- 
vise an  estate  as  owner  of  the  land,  by  his  will,  and  not  to 
lunit  an  use  according  to  his  authority ;  and  in  such  case, 

(a)  6  Rep.  18. 
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the  hmd  being  held  in  capites  ibe  deviae  is  good  for  two 
partSi  md  void  for  ibe  thiid  part;  for^  as  the  owner  of 
the  land,  he  cannot  dispoae  of  more;  and  in  such  case  (he 
deipse  cannot  take  effect  by  the  will  fen*  two  parts,  and  by 
the  feoffinent  for  the  third  part ;  foir  he  made  his  devise  as 
owner,  and  not  according  to  his  anriiortty,  and  his  derae 
shall  be  of  as  mach  validity  aa  die  wiH  of  every  other 
owner  ha/tring  any  land  held  in  capite'^  The  rule  as  laid 
down  im  Co«  v.  Chamberlain  {a)f  is,  that  an  instrument 
like  the  present,  is  to  be  considered  either  as  an  appoint* 
ment  or  a  release,  as  it  will  beet  ttteet  tbe  intention  of  the 
parties: — There,  a  man  having  a  general' power  of  ap- 
poitttment,  with  a  limitation,  in  default  of  appointmeBt,  to 
himself,  in  fee,  by  lease  and  release,  in  pursmanee  of  all 
powers  m  him  vested,  did  grant,  bargain,  sail,  alien,  remise, 
release,  and  confirm,  limit,  declare,  and  appoint  the  estate 
to  trustees,  to  uses ;  and  Lord  AbDonieyt  the  Master  of  the 
Rollsi  held  that  the  deed  operated  as  a  conveyance  of  the 
interest,  and  not  as  an  execation  of  the  power,  and  said  (i), 
*'  I  am  clearly  of  opinion,  upon  every  principle  upon  which 
the  Court  acts  with  regard  to  the  construction  of  conve)ran- 
ces,  that  it  would  be  monstrous  in  this  case  to  hold,  that, 
where  there  is  a  power  and  an  interest,  and,  the  act  being 
equivocal,  it  is  doubtful  whether  he  acted  under  the  one  or 
tbe  other,  the  Oourt  shonldfadopt  that  whidi  would  defeat 
the  instrumenti"  That  case  is  not  oidy  yerj  similar 
t^  the  pvetent)  but  is  ednsistentv  with  all  the  prevtoos 
and  subsequent  decisions.  Although  it  may  be  said  diat 
its  authority  has  been  impugned  by  JloocA  v.  fFadham  (c), 
(whioh  xm^jbe  relied  on  to  shew  that  the  deeds  of  1751 
operated  as  an  appointment  oidy  under  those  of  175(^;  yet 
in  that  case,  although  there  were  words  of  appointment  sb 
well  «as  of  conveyance,  it  was  held,  that  the  pusehasertook 
by  .appointment;  but  that  wsb  because  the  instrument, 
though  mote  properly  adapted  to  pass  an  intefest,  and 
containing  words  of  grant  for  that  purpose,  professed,  in 

(«)  4  Vcs.  631.  (A)  Id.  637.  (<)  6  East,  289. 
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tcfBis^  tobeaa'appomtaent.  Itwasolmofblyfbrthe benefit  1825. 
ef  the  purchaser,  to  take  by  appomtment ;  and  it  appeared 
thsEt  the  kiteiition  of  the  parties  could  only  be  effectuated 
by  ceiiBidering  the  instrument  as  an  appointment;  and 
at  die  coBohtsbn  of  the  argument  Lord  Ettenbortmgk 
said  (a) :  **  This  isajoonmyancewith  a  double  aspect^  having 
words  irtrich  indicate  an  intention  to  pasa  an  interest,  and 
to  limit  an  use,  and  to  be  taken  eitlier  as  a  conveyance  or  as 
an  appointnient.  We  will  dierefore  look  into  the  deeda 
and  see  wiadi  is  the  predominant  intention  f  and  in  deli- 
vering the  judgment  of  the  Court,  he  said :  '*  It  was 
agreed  that  the  only,  point  was,  whether  the  conveyanee 
operated  on  the  interest  which  WaUa  (the  donee)  had,  or 
as  an  execution  of  the  power ;  and  that  it  was  a  question 
of  mere  hUemium.  The  making  him  join  in  the  lease  and 
velease,  as  a  party  convejrii^,  proceeded,  as  we  cohceive^ 
only  from  the  common  caution  of  conveyancers,  who» 
where  a  man  has  a  power  of  appointment  over  huid  as  well 
as  an  interest  in  it,  make  him  both  aiqpoint  and  convey^  in 
order  that,  if  diere  should  be  any  defect  in  the  creation, 
eontinuance,  or  execution  of  the  power,  the  conveyance 
may  operate  upon  his  estate  and  interest/'  Here,  how- 
ever, it  was  neither  the  intention  of  the  parties,  nor  could 
it  be  beneficial  to  them,  that  the  deeds  of  1751  should 
operate  as  an  appointment,  and  if  the  Court  were  go  to  hold, 
the  legal  estate  woudd  be  ceciveyed  to  the  four  peraons 
therein  named,  ««.  Mosijfn,  JJoyd,  IL  Wptme^  and  P. 
Wytme.  They  are  made  trustees  to  preserve  contingent 
remaindeni,  which  would. have  been  unnecessary,  as,  in 
Feame  on  Cowtimgeni  Remaimders{l^  it  is  said,  that  H  is 
"now settled  beyond  disfMe,'  that na limitations  after  a 
contingent  limitation  <tf  the  fee  simple  absolute  can  be 
vested ;''  and  a  distinctidn  is  drawn  between  cases  where 
the  limitation  of  the  fee,  in  trust,  is  originally  contained  in 
and  made  by  tbe  conveyance  it8elf,aiKl  those  wheie  itseflbct 

(a)  6  East,  302,  306.  (h)  6th  Edit.  229. 
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]0S^.        is  referred  to  a  subsequent  direction  tir  appointment.   Be* 
sides,  here,  the  term  was  deelaved  to  have  been  aeatedfor 
die  jfurpose  of  raising  portSonn  for  the  younger  children^ 
and^  if  the  legal  estate  passed  to  the  trustees,  the  term  would  • 
have  merged  in  the  fee.    K  the  deeds  be  heU  to  operate 
as  an  appointment,  the  words,  '*  bargain,  sell,  release,  and 
confirm,"  would  be  rendered  inopetattve.as  words  of  coih 
veyance ;  l}ut  if  they  operaie  as  such,  the  words  *'  direct, 
limit,  and  appoint,"  must  be  tahen  to  dedare  anintention 
to  release  and  extinguish  the  power.     In  Mamdrell  ▼• 
MayndreU^  Lord  Eldon  held,  4hat  where  the  act  purports 
to  pass  the  interest,  it  shall  be  considered,  eo  intended,  and 
not  to  exercise  an  authority,  and  observed  (a),  '^  But  it  is 
said,  there  being  a  conveyance  of  the  inteirest,  aubjeot  stiD 
to  the  existonce  of  the  power,  this  must  be.  taken  to  be  an 
execution  of  the  power,  as  weH  as  a  passing  of  the  inter* 
est;  otherwise  the  party  might,-  by  executing  his  power, 
destroy  the  interest.  The  answer  to  that  is, « that  his  power 
is  gone.    When  he  pastes  his  whcde  interest,  the  power, 
though  not  exercised,  is  destroyed."    Either,  the  words  of 
conveyance  or  those  of  appoin tasnt  must  be  rejected  i  or,  al- 
though it  is  informal  toblepd  together  the  language  of  the 
appointment  and  theirelease^yg^the  worda  may  be  so  mar- 
shalled as  to  give  them  all* their  intended  efieot,«ur.  by 
apply ing.the  words,  '^  grant,  bargain,and'iidease,**  to  those 
parties  who  have  an  interest  in  the  piroperty,  -and  the  words, 
^-^  direct,  liaat,  and  appoint^*  to  those  who  have  only  a 
powers  for,  Mm*  Bfdler^  in  h  note  t;o^Cok6rIAtikiom{ff)y 
days,  ^^  In*  the  exercise  of  powerSi  oonveyiancers.ha:ve  ititro' 
diicedtwo  precautions,  which  lare  often  pr<HMir,  but  oern 
tainly  sometimes  stiperabmad^nt:;  one  is,  to. make  the  par** 
ty  .exerclsQi^  liie.powert  declare,  that  h^  acts,  not  oilly  in: 
exeroise.of  that  particular  power,,  but.in  cowrcise  of  every 
otfa^.  power  enabling  him.  to  do  the  act  in  question;  the 
other  »ia, where  the.  jiartyjhas. a s^peciali power  over  hmd> 

(a)  10  Ves.  269.  (b)  Page  271,  Note  231,  III.  4. 
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aad  is  dso  entitled  to  the  iee»  or  to  any  partieidar  estate  1825. 
carded  out  of  it,  he  is  nuida  not  only  to  exercise  bis 
power,  but  also  to  convey  the  hmd  as  owner  of  it.  Thus^ 
•where  a  person,  having  a  power  of  appmntment,  intends 
conveying  his  estate  to  a  purchaser,  he  is  made  not  only  to 
appoint  the  fbe,  but  to  convey  it  by  lease  and  rdease. 
Sometimes  the  appointment  and  the  release  are  blended 
togetiier ;  but  this  is  very  informal,  and  is  always  improper 
where  it  is  not  the  intent  of  the  deed  that  the  party  should 
have  the  legal  estate.  It  may,  however,  be  contended,  that 
the  Court  would  marshal  tbe  words,  so  as  to  give  them  all 
tiiefr  intended  efibct;  as,  where  a  person  having  a  }K)wer, 
is  made  to  grant,  bargain,  sell,  alien,  release,  limit,  appoint, 
and  confirm  tbe  lands  to  A*  and  his  heirs,  to  the  use  of  ^. 
and  his  heirs,  it  may  be  contended,  diat  the  Court  would 
construe  the  words  gran^,  bargain^  sell,  alien,  release,  and 
cmfirm,  as  referrible  to  A.  and  his  heirs,  and  tbe  words 
limit  and  appoint  as  referrible  to  B*  and  his  heirs.  One 
reason  for  making  the  party  in  these  cases  both  convey  and 
appoint,  is,  that,  if  the  power  either  was  not  well  created, 
or  is  become  suspended,  and  he  has  himself  any  estate  in 
the  land,  the  conveyance  will  operate  on  his  estate.'* 

But  here,  even  assuming^that  Ae  deeds  of  1751  operat* 
ed  by  way  of  appMrtment,  ao  as  to  vest  the  kgal  estate  in 
the  trustees,  Mostyu,  Uoyd,  JL  Wynne,  and  JP.  Wynnes 
a  reHM>nveyance  firom  tfaeai,  ought,  after  so  great  a  lapse 
of  time,  to  be  presumed,  although  the  possession  was 
originally  not  adverse;  and  more  particniariy  so,  as 
they  have  never  acted  under  those  deeds  $  and  Courts  of 
Equity,  as  weH  as  Law,  have  always-been  strongly  inclined 
in  favour  of  such  a  presumption.  In  Hillary  v.  IVatler, 
Sir  WilBam  Grant  said  (a),  ^*  I  agree  that  lei^th  itf  time 
does  not  by  itself  fiimish  the  utneMtt  of  pvesumptionin' 
this  case  (the  possession  was  under  a  trust,)  that  it  doea'in 
a  ca«e  of  adverse  possession*    Long  continued  posscssbn 

(«)  12Vc8.  250. 
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1825.  and  clear,  or  otherwise  by  them  the  said  Humphrey  Roberis 
and  Dorothy  his  wife,  Mctry  Roberts,  and  Catherine  Ro^ 
beris,  their  heirs,  executors,  administrators,  and  assignsr 
or  some  of  them,  well  and  sufficiently  saved,  kept  harmless, 
and  indemnified,  of,  from,  and  against  all  and  all  manner 
of  former  and  other  gifts,  grants,  estates,  titles,  troubles, 
charges,  and  incumbrances  whatsoever,  had,  made,  done, 
committed,  or  wittingly  or  willingly  suffered,  by  them  the 
said  Humphrey  Roberts  and^Dorothy  his  wife,  Mary  Ro- 
berts, and  Catherine  Roberts,  or  by,  through,  with,  or 
under  their  act  or  acts,  means,  consent,  neglect,  de- 
fault, privity,  or  procurement;  and,  further,  that  they, 
the  said  Humphrey  Roberts  and  Dorothy  his  wife,  Mary 
Roberts,  and  Catherine  Roberts,  and  their  respective 
heirs,  and  all  and  every  other  person  or  persons  whatsoe- 
ver, having,  or  lawfully  claiming,  any  estate  or  interest  of, 
in,  to,  or  out  of  the  same  premises,  or  any  part  thereof, 
from,  by,  or  under  them,  or  any  of  them,  should  and 
would,  from  time  to  time,  and  at  all  times  there*after,  at  or 
upon  the  reasonable  request  of  the  said  William  Mostyn, 
John  Lloyd,  Robert  Wynne  (oi  Garthmn),  and  Pierce 
Wynne,  their  heirs  and  assigns,  at  the  proper  costs  and 
charges  of  the  said  Humphrey  Roberts,  his  heirs  or  as* 
signs,  make,  do,  acknowledge,  levy,  execute,  and  suffer  or 
cause  to  be  made,  done,  acknowledged,  levied,  executed, 
and  suffered  all  and  every  such  further  and  other  act  and 
acts,  thing  and  things,  assurances  and  conveyances  in  the 
law,  whatsoever,  for  the  further,  better,  and  more  perfect 
assuring,  settlings  and  confirming,  of  all  and  singular  the 
said  premises  therein- before  mentioned,  or  thereby  int^id* 
ed  or  agreed  to  be  by  them  released,  settled,  or  assured,  oar 
any  part  thereof,  to  the  uses,  intents,  and  purposes  therein- 
before  expressed  and  declared  concerning  the  same  respec*- 
tively,  as  by  the  said  William  Mostyn-,  John  Uoyd,  Robert 
Wynne  (ot  Gorthwin)  and  Pierce  Wynne,  their  heirs  or 
assigns,  or.  their  or  any  of  their  cf^unael  learned  in  the  Uw, 
should  be  reasonably  devised,  advised,  or  required. 
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The  said  indenture  of  the  Sd  October,  1751,  was  duly  1826 
executed  by  the  said  Robert  Wynne  the  elder,  and  his 
execution  thereof  attested  by  two  witnesses;  and  was 
duly  executed  by  Robert  Wynne  the  younger,  and  his 
execution  thereof  attested  by  three  witnesses;  and  was  also 
duly  executed  by  the  said  Humphrey  Roberts  and  Dorothy 
his  wife,  Mary  Roberts,  and  Catherine  Roberts,  and  their 
respective  executions  thereof  attested  by  three  witnesses. 

The  marriage  between  the  said  Robert  Wynne  the 
younger,  and  the  said  Mary  Roberts,  was  solemnisEed 
shortly  after  the  execution  of  the  said  last*mentioned  in- 
denture. 

There  was  issue  of  the  said  intended  marriage,  only  one 
son,  rtizr.  Robert  Wmtkin  Wynne,  ancl  one  daughter,  viz. 
Jane,  who  afterwards  became  the  wife  of  John  Wynne 
Griffith. 

The  said  Catherine  Roberts  died  in  the  year  1763; 
the  said  Humphrey  Roberts  in  the  year  1766;  and  the 
said  Dorothy  Roberts  in  the  year  1767. 

The  said  Robert  Wynne  the  younger  departed  this  life 
in  the  year  1782,  leaving  the  said  Mary  his  wife,  and  the 
said  Robert  Watkin  Wynne,  his  only  son  and  heir-at-law, 
and  the  said  Jane  hia  daughter,  and  only  other  child,  him 
surviving,  having  by  his  will,  dated  the  S4th  day  of  Sep^ 
tember,  1767,  directed  that  the  whole  of  the  said  portion  of 
6,000/.  should  be  raised  in  favour  of  his  said  daughter  Jane, 
and  paid  to  her  on  her  attaining  the  age  of  twenty-one,  or 
marriage,  as  therein  mentioned. 

By  an  iudenture  of  settlement,  made  on  the  marriage  of 
the  said  Jane  with  the  said  John  Wynne  Griffith,  and 
dated  the  15th  day  of  February,  1785,  the  said  Jane  as- 
signed the  said  portion  of  6,000/.  to  the  said  Robert  Wat- 
kin  Wynne,  and  John  Lloyd,  Robert  Wynne,  and  Bennett 
Williams,  Esqufres,  upon  trust  to  pay  1000/.,  part  thereof 
to  the  said  John  Wynne  Griffith,  and,  on  receipt  of  the 
sum  of  5,000/.,  tke  residue  thereof,  to  invest  the  same  in 
the    purchase   of  lands  of  inheritance,  and  settle  the 
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1825.  samfe,  in  strict  settlement,  for  the  benefit  of  the  said  John 
Wynne  CrrfffUh,  and  Jane  his  wife,  and  their  issue,  as  there- 
in mentioned:  but  the  settlement  did  not  expressly  author 
rise  the  said  taistees  to  give  disdbarges  for  flie  money. 

By  indentures  of  the  4th  and  SA  of  Octobe^^  lfi05,  the 
said  BobeH  Wmfkm  Wynne  conveyed  an'  estate  called 
Pht9nepwyM  estate,  being  part  of  tiie  settled  estates,  to 
the  use  of  the  said  Jokn  Wynne  Qriffiih,  Eoberi  Waikm 
Wynne,  and  Bdnbard  Uoyd^  upon  trust  to  sdl,  and  out  of 
the  monies  to  arise  thereby,  to  psiy  oflT  the  remainder  of 
the  aud  portion  of  6,00(ML 

By  an  indenture  dated  the  S4th  oi  December ,  161£,  af- 
ter reciting  that  the  sum  of  4,!100I.,  the  then  remainder  of 
the  said  portion,  had  been  paid  to  Jthe  said  John  Uoyd, 
the  surviving  trustee  of  the  said  marriage  settlement  of  the 
said  John  Wynne  Gr\ffith^  and  Jane  his  wife,  they  the 
said  John  Lloyd,  John  Wynne  Qrfgiih,  and  Jane  his 
wife,  released  the  said  John  Wynne  Griffith,  Robert  Wat- 
kin  Wynne,  and  Edward  Lloyd,  and  the  estates  com- 
prised in  the  said  indentnie  of  settlement  of  the  Ist  and 
Snd  days  of  October,  1751,  of  and  from  the  same. 

The  said  Boberi  WatUn  Wynne  died  in  the  year  1806, 
in  the  life«-time  of  his  said  mother,  Mary  Wynne,  and  widi- 
out  having  barrlsd  the  enta9,  leaving  John  Wynne,  his  eld- 
est son  and  heir-at-law,  him  surviving.  The  said  Mary 
Wynne  died  in  January,  1814. 

By  ihdeiitu^es  of  lease  and  release,  bearing  date  respec- 
tively the  lOtfa  and  1  llih  days  of  Mmtfh,  1814,  and  made, 
and  dul3^  executed,  between  the  liaid  John  WyAne,  who  was 
therein  described  as  the  eldest  son  lind  heirnU-law  of  the 
said  Boberi  Watiin  Wynne,  who  was  the  only  soh  oiBohert 
Wynne,  by  MUry,  hh  kte  wife,  deceased,  of  the  fiM  part; 
John  Oldfield  of  the  second  part;  and  Sir  TlhnuteMowtyn, 
Bart,  of  the  fliird  part;  whereby—after  reciting  (among 
other  things)  the  said  faidentures  of '  the  Isf  and  Snd 
days  of  Oetbber,  ITSl,  and  that  the  s^ld  Bbberi  WaHtin 
Wynne  dfed  iti  March,  1806,  without  having  done  any 
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aet  to  bar  the  estete-tail,  which  became  Tested  in  him  in  1825. 
remainder  under  the  said  last-mentioned  indenture — it 
was  witnessed,  that  the  said  Joim  Wynne^  for  barring  and 
destroying  the  estate-tail,  then  vested  in  him,  of  and  in  all 
the  messuages^  laads  and  hereditaments  therein  mentioned, 
and  for  assuring  the  same  to  the  uses  limited  and  declared 
of  and  concerning  the  asmCi  did  grant,  release,  and  con- 
firm unto  the  said  John  Oldfieid,  and  his  heirs,  the  said 
settled  estates  in  the  said  county  of  Caefjutrvan,  to  hdd 
the  same  unto  and  to  the  use  of  the  said  John  Oldfieid, 
his  heirs  and  assigns,  for  ever ;  to  the  intent  that  the  said 
John  Ok^ld  might  be  tenant  of  the  pnsdpe  to  a  com- 
mon recovery  to  be  suffered  of  the  said  premises,  and  which 
said  recovery,  when  suffered,  it  was  thereby  declared, 
should  enure  to  the  use  of  such  person  or  persons,  and 
for  such  estate  or  estates  as  the  said  John  Wynne  should, 
in  manner  therein  mentioned,  appoint;  and  in  default 
thereof,  to  the  use  of  the  said  John  Wynne,  and  his  as- 
signs, for  his  life,  without  impeachment  of  waste;  with  re- 
mainder to  the  use  of  the  said  Sir  Thomas  Mostyn,  and 
his  heirs,  during  the  life  of  the  said  John  Wynne:  in  trust, 
nevertheless,  for  him,  the  said  John  Wynne;  with  re- 
mainder to  the  use  of  the  right  heirs  of  the  said  John 
Wynne,  for  ever.  And  which  said  recovery  was  after- 
wards duly  had  and  suffered,  at  the  Caernarvonshire 
Great  Sessions,  on  the  4th  day  of  April,  1814. 

By  a  decretal  order  of  the  High  Court  of  Chancery ^ 
made  on  the  5th  day  of  August,  1822,  in  a  cause  in  which 
the  said  John  Wynne  was  plaintiff*,  and  the  said  John 
Wynne  Griffith  ai|d  others  were  defendants,  it  was  de- 
clared that  the  said  portion  of  6,000/.  had  been  fully  paid 
and  satisfied,  and  that  the  said  term  of  Jive  hundred  years 
had  ceased  and  determined. 

The  question  for  the  opinion  of  the  Court  was,  whether^ 
under  the  said  indentures  of  the  1st  and  2d  days  of  June, 
1750,  and  the  coinmon  recovery  suffered  in  pursuance  there- 
of, and  the  sdd  indentures  of  the  1st  and  2nd  days  of  Octo- 
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1825.  ber,  1751^  ^he  legal  fe^  of  Buch  of  the  estates  and  psemiaes 
comprised  in  the  said  first-mentioned  indentures  as  weie 
settled  and  assured  by  the  said  last-mentioned  indentiifCB, 
became  vested  in  the  said  WUliam  Mostyn,  Jdm  JUofdt 
Robert  Wynne  (of  Gor/i&tff  19)9  and  Pierce  Wyfmef^ad^ 
if  so,  whether  a  jury  would  be  directed  to  presume  a  re- 
conveyance  of  the  said  legal  estftte  to  the  uses  specified  in 
that  deed. 

The  case  came  on  for  argument,  on  a  former  day  in 
this  term,  vis.  on  the  .  14tli  instant. 

Mr.  Serjeant  Bosanguet  for  the  pluntiff. — ^The  quee- 
tion  is,  whether  the  deeds  of  the  1st  and  2nd  October,  1751, 
operated  as  an  appointment  under  the  power  contained  in 
the  deed  of  1750,  or  as  a  conveyance.  They  clearly  operat- 
ed as  a  conveyance,  by  virtue  pf  the  seisin  of  Hwnpbrcf 
and  Catherine,  Roberts,  The  evident  inte^ition  of  the  par- 
ties was,  to  convey  to  uses  capable,  of  execution  by  the  sta* 
tute.  Except  in  the  words  of  the  grants  there  ia  no  refer* 
ence  to^  or  recital  ofi  the  power ;  .nor  is  there  any  intent  of 
exercising  it  either  e^pre^sed  or  implied.  Although  the 
words  "  direct,  liipit^  and  appoint/'  are  introduced,  3till  they 
were  either  used  ex,  abundanti  cc^teH^  or  crept  in  through 
mistake,  and  can  have  no  operatipA  ia.  point  of  law ;  for  the 
different  parts  of  the  ^eeds  shew,  that  the  partieawere 
acting  by  virtue  of  their  ownership  ^d  not  by  virtue  of 
the  .power.  It  was  not  intended  tp  .vest  the  Ifligal  estate 
in  thei  trustees;  for  the  only  imporljapt  duty  that  attach- 
ed to  them^  related  to  thp  terin  of  500 yeairs». which  was 
evidently  a  legal  and  not  an  ecjuitable  term;  and  the  Court 
will^so  construe  a  deedastogiY^  it.  a  complete  \c|;aLeffiecti 
due  regard  beingjifd  ^  the^in^ei^tipiiof  thc^partfesi...  The 
deeds  of  1750  shew  that,  at  the  time  they  were  c^xecuted, 
the  entire  seisin  was  in  Humphrey  Roberts  avd^JDorothy 
his  wife ;  they,  therefore,  might  have  cpnyeyed  by  common- 
law  assurance  without  reference  to  the  power;  and  if  they 
had  so  done  the  power  would  have  been  extinguished, 
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as  it  was  in  th%  nature  of  an  ownership,  and  might  be        1825 
released,  and  was  not  a  mere  naked  authority;  and  if 
mther  of  &e  four  grantors  had  done  any  act  to  extinguish 
ihe  power,  its  operation  would  hare  been  destroyed  pro 
taiUo^    As,  therefore,  it  was  competent  either  to  the  four 
grantors  to  exercise  their  power  and  put  an  end  to  the 
ownership,  or  to  the  two  to  exercise  their  ownership,  and 
put  an  end  to  the  power,  the  only  question  is,  what  is  the 
effect  of  the  acts  they  have  done,  consistently  with  the 
rules  of  law.     Now  it  is  an  established  rule,  that,  where  a 
party  has  an  interest  and  an  authority  at  the  same  time, 
and  he  does  an  act  generally,  it  shaU  be  construed  in  rela« 
tton  to  his  interest  and  not  to  his  authority ;  and  that  rule 
is  founded  on  Sir  Edward  Clenfs  ease  (a),  where  it  was 
resolved,  ''  if  a  man,  seised  of  lands  in  fee,  makes   a 
feofiment  to  the  use  of  such  person  and  persons,  and  of 
such  estate  and  estates,  as  he  shall  appoint  by  his  will,  that 
by  operation  of  law  the  use  doth  vest  in  the  feoffor,  and 
he  is  seised  of  a  qualified  fee,  that  is  to  say,  till  declaration 
and  Hmttation  be  made  according  to  his  power.    When  a 
man  makes  a  feoffincnt  to  the  use  of  his  last  will,  he  has  the 
use  in  the  mean  time.    If  in  such  case  the  feoffor,  by  his 
will  limits  estates  according  to  his  power  reserved  to  him  on 
the  feoffment,  there  tiie  estates  shall  take  effect  by  force  of 
the  feoffment,  and  the  use  is  directed  by  the  will ;  so  that  in 
;uch  case  the  will  is  but  declaratory :  but,  if,  in  such  case, 
the  feoffor  by  his  will  in  writing  devises  the  land  itself,  as 
owner  of  the  land,  without  any  reference  to  his  authority, 
there  it  shall  pass  by  the  will,  for  the  testator  had  an 
estate  deviseable  in  him,  and  power  also  to  limit  an  use, 
and  he  had  election  to  pursue  which  of  them  he  would; 
and,  when  he  devised  the  land  itself  without  any  reference 
to  his  authority  or  power,  he  declared  his  intent,  to  de- 
vise an  estate  as  owner  of  the  land,  by  his  will,  and  not  to 
limit  an  use  according  to  his  authority ;  and  in  such  case, 

(a)  6  Rep.  18. 
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1826.  quite  clear  that  they  contemplated  something  more,  viz.  to 
execute  a  conveyance  at  common  law;  and  the  only  ques- 
tion is^  which  of  the  two  intents  predominates.  It  is  clear 
both  cannot  take  effect;  and,  if  so,  the  rule  laid  down  in 
Sir  Edward  Clere*s  case  is  directly  applicable;  and  that 
rule  has  been  confirmed  by  subsequent  decisions«  Here 
the  deeds  may  operate  as  a  conveyance  by  those  parties 
who  had  an  interest,  and  as  an  appointment  by  those  who 
had  none;  and  by  marshalling  or  distributing  the  words 
in  the  deed,  in  the  manner  suggested  by  Mr.  Sutler ^  full 
effect  win  be  given  to  it,  and  the  intention  of  the  parties 
satisfied. 

The  following  certificate  was  on  this  day  sent  to  the 
Master  of  the  Rolls. 

**  We  have  heard  this  case  argued  by  counsel,  and, 
having  concddered  the  same,  are  of  opinion,  Aat,  un- 
der the  said  indentures  of  the  Ist  and  £nd  days  of  «Aflie, 
1750,  and  the  common  recovery  suffered  in  pursuance 
thereof,  and  the  said  indentures  of  the  1st  and  Hd  Oc- 
tober, 1751,  the  legal  fee  of  such  of  the  estate  and  pre- 
nuses,  comprised  in  the  said  first«mentioned  indentures, 
as  were  settled  and  assured  by  the  said  last^mentioned  in- 
dentures, did  not  become  vested  in  the  said  WUUam  Mo^ 
tffUi  John  Uotfdf  Robert  Wynne  (of  Garthmn)^  and  Pierce 
Wynne* 

W.D.Bbst. 

J.  A.  Park. 

J.  BimitouoH. 

S.  GASBIiBi'' 
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Jones  v.  De  Lisle. 


J.  TIE  defendant  in  this  case  was  arrested  as  the  acceptor  The  Conrt,  od 
of  a  bin  of  exchange  for  171/.  10*.    The  sherirs  officer  "tMWc  Acla^' 
suffered  him  to  go  at  large,  without  taking  from  him  a  lowanceofa 
bail-bond,  and  returned  cepi  corpus.    The  defendant  af* 
terwards  went  to  Paris ,  and,  remaining  there,  judgment 
was  signed  against  him  as  for  want  of  a  plea,  and  a  writ 
of  capias  ad  satisfaciendum  was  sued  out  on  the  judgment 
The  capias  was  returned  non  est  inventus,  and  the  plain- 
tiff was  subsequently  served  with  notice  of  the  allowance 
of  a  writ  of  error. 

Mr.  Serjeant  TaMjf — on  an  affidavit  setting  forth  the 
facts  above  stated,  and  that,  to  the  belief  of  the  deponent, 
the  writ  of  error  was  sued  out,  at  the  instance  of  the  she- 
riff's officer  who  made  the  arrest,  and  by  his  attorney, 
merely  for  delay— moved  for  a  rule  to  shew  cause  "vviiy  the 
allowance  of  the  writ  of  error  should  not  be  set  aside. 
The  learned  Serjeant  submitted,  that,  the  allowance  of 
the  writ  being  virtually  the  act  of  the  Court,  they  had  a 
discretionary  power  over  it,  which,  under  the  peculiar  cir- 
eumstances  of  the  case,  they  would  be  justified  in  exer- 
cising. 

Per  Curiam.  We  have  no  discretion.  The  writ  of  er- 
ror issues  from  the  Court  of  Chancery^  and  if  it  has  been 
improperly  obtained,  it  is  there  that  application  should  be 
made;  but  we  have  no  power  to  interfere.  Our  officer 
was  bound  to  allow  the  writ,  and  might  have  been  at- 
tached had  he  refused  so  to  do.  The  allowance  is  by  no 
means  the  discretionary  act  of  the  Court.  In  this  case, 
perhaps,  the  plaintiff  might  move  for  execution  notwith- 
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1825.        standing  the  writ  of  error;  but,  at  all  events,  the  course 
"  he  has  adopted  is  not  the  proper  one. 

V. 

WLE,  rpj^g  learned  Serjeant,  therefore,  took  nothing  by  his 

motion. 


END  OF  TRINITY  TERM. 
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PRINCIPAL  MATTERS. 


ACCEDAS  AD  CURIAM. 

See  Inferior  Court. 

ACT  OF  PARLIAMENT. 

See  Statutes. 

ACTION. 

See  Assumpsit. 
Covenant. 
Replevin. 
Slander. 
Trespass. 
Trover. 

ACTION  ON  THE  CASE. 
See  Sheriff.,  1,  d, 
1.  Where  an  action  was  brought,  and 
a  verdict  obtained,  by  two  plaintiffs 
against  a  defendant,  for  a  malicious 
arrest,  the  declaration  alleging,  by 
way  of  special  damage,  the  false 
imprisonment  of  both,  as  well  as 
the  expenses  incurred  by  them : — 
The  Court  ordered  the  judgment  to 
be  arrested.  Barratt  v.  Collim^  E, 
C  G.  4.  Page  446 

ADMISSIONS. 
See  EviDBMCEy  4. 


AFFIDAVIT  TO  HOLD  TO 
BAIL. 

1.  On  an  affidavit  of. debt,  aworn  be- 
fore, and  filed  with,  the  filacer  for 
Middlesex f  a  capias  ad  respandefi" 
dum  issued  to  the  Sheriff  of  that 
county,  against  the  defendant,  who 
not  being  found  there,  an  office 
copy  of  the  affidavit,  certified  by 
the  filacer  for  Middlesex,  was  filed 
with  the  filacer  for  Yorkshire,  on 
which  another  capias  was  issued 
into  the  latter  county,  instead  of  a 
testatum;  whereupon  the  defendant 
was  arrested: — If  eld,  that  this  was 
irregular,  as  a  fresh  affidavit  should 
have  been  sworn  before  the  filacer 
for  Yorkshire.  DorvillcY.  Whom" 
well,  E.  6  O.  4.  Page  518 

2.  An  affidavit  of  debt,  stating  that 
R.  S.,  H.  A.,R«  R.,and  B.  S.,  were 
jointly  indebted  to  the  plaintiff  on 
a  bill  of  exchange,  "  accepted  (in 
the  name  and  firm  of  A.  C.  8c  Co.) 
by  the  said  R.  S.,  H.  A.,  R.  R., 
and  B.  S.,or  one  of  them  :"'^ Held, 
insufficient.  Harmer  v.  Ashhy,  E, 
eG.4.  323 

3.  An  affidavit  to  hold  to  bail  stated, 
that  «'  the  defendant  was  indebted 
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AGREEMENT. 


ANNUITY. 


to  the  plaintiff  in  a  certain  sum, 
secured  to  ^e  plaintiff  by  an  in- 
denture by  which  the  defendant 
covenanted  to  pay  certain  specified 
sums,  at  certain  times,  and  on  cer- 
tain events,  which  had  passed  and 
happened,  and  that  such  sums  had 
not  been  paid:" — Held  sufficient. 
Barnard  v.  Neville,  T.  6  G.  4. 

Page  475. 

AGENT. 

See  Attormet,  1. 
Broker. 
Factor. 

1.  An  agent. or  servant  can  only  act 
within  the  scop^  of  his  authority : 
therefore^  declarations  made  by  him 
as  to  a  particular  fact,  are  not  ad- 
missible in  evidence,  unless  they 
fall  within  the  nature  of  his  em- 
ployment as  such  agent  or  servant. 
Sckumack  v.  Lock,  H.  5  &  6  G.  4. 

AGREEMENT. 

See  AssoMPSiT,  1,  ^. 

Inspection  of  Papers. 
Partners,  2. 

1.  A.  having  undertaken  to  complete 
the  carpenter's  work  in  a  house  of 
the.  defendant,  and  to  find  all  ma- 
teriab,  and  being  unable  to  pro- 
cure timber  for  that  purpose,  it  was 
supplied  by  B,,  on  the  foUowing 
undertaking  being  signed  by  the 
defendant :  "  I  agree  to  pay  B,,  for 
timber  to  a  house  situate,  &c.,  out 
of  the  money  that  I  have  to  pay  A,; 
provided-^.**  work  is  completed:" — 
Held,  that  this  was  not  a  collateral, 
but  a  direct  undertaking  by  the 
defendant  to  pay  upon  the  com- 
pletion pf  the  work;  and  that  it  was 
immaterial  whether  the  work  were 
done  by  A,  or  by  another  person. 
Dixon  v.  Hatfield,  H.  5  &  6  G.  4. 

42 

2.  The  defendants  signed,  and  ad- 


dressed to  the  plaintifib  die  follow- 
ing written  agreement,  viz. — **  We 
hereby  promise  that  your  draft  on 
W.  C,  Son,  ^  Co.,  due  at  Messrs. 
Masterman$\  at  six  months,  doe 
on  the  27th  Nov.  next,  shall  then 
be  paid  out  of  money  to  be  received 
from  St.  PkiUp's  Ckarch,  say 
amount,  174/.  13^.  5d.i"—HeU, 
that  this  was  not  an  undertaking  to 
bind  the  defendants  within  the  au- 
tute  of  frauds,  as  no  consideration 
for  the  promise  appeared  on  the 
face  of  it.  Morlejfv.Boothbff,E.6 
.    G.  4.  Page  395 

AMENDMENT. 
See  Practice,  1. 
Recovery. 

1.  Where  an  action  was  brought,  and 
a  verdict  obtained,  by  two  pkuntiffi 
against  a  defendant,  for  a  malicious 
arrest,  the  declaration  alleging,  by 
way  of  special  damage,  dbe  false 
imprisonment  of  both,  as  well  as 
the  expenses  incurred  by  them: — 
The  Court  ordered  the  judgment 
to  be  arrested.  But  the  jury  having, 
by  their  verdict,  confined  the  da- 
mages to  the  expenses  which  the 
plaintiffi  had  been  jointly  put  to  in 
procuring  their  liberty,  the  Court 
ordered  die  portea  to  be  amended. 
Barratt  v.  ColUns,  E.  6  G.  4.  446 

2.  Where,  in  an  action  of  slander,  for 
giving  a  servant  a  false  character, 
a  rule  for  a  new  trial  was  made 
absolute,  and  the  plaintiff  had  leave 
to  amend  one  of  the  counts  of  the 
declaration,  in  order  that  the  words 

'  charged  to  have  been  spoken  might 
be  made  to  correspond  with  those 
proved  at  the  first  trial,  the  Court 
allowed  a  new  count  to  be  added, 
to  enable  the  parties  to  try  the 
merits  at  the  second  trial.  W^foU 
V.  Cocks,  T.  6  G.  4.  504 

ANNUITY. 
I.  The  Court  will  not  order  an  an- 


ASSAULT. 


ASSUMPSIT- 
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nuity-deed,  and  other  secarities 
connected  therewith,  to  be  deliver- 
ed up  to  be  cancelled,  although 
void  under  the  statute  17  O.  3,  c. 
26,  one  of  the  grantors  being  an 

'  in&nt,  and  the  memorial  being  de- 
fective ;  but  will  only  set  aside  the 
warrant  of  attorney,  and  judgment 
entered  up  thereon.  Storton  v. 
Tom/tiM,  H.5^e  G.  4.  Page  172 

.2.  The  defendant,  for  the  purpose  of 
redeeming  or  paying  off  two  an- 
nuitiea  previously  granted  by  him 
(the  consideration  for  which  was 
630^.),  together  with  arrears  and 
charges  thereon,  granted^  another 
annuity  in  consideration  of  910/. 
That  sum  having  been  paid  to  him 
by  the  grantor's  agent,  he,  at  the 
desire  of  the  latter,  immediately  re- 
turned to  him  the  whole  sum,  to  pay 
off  the  former  annuities  and  charges 
(amounting  to  75  U.),  and  the  costs 
of  the  negotiation  ^( which  were 
158/.),  and  received  from  the  agent 
only  1/.  as  the  balance  of  the  ac- 
count:— The  Court  ordered  the 
deeds  to  be  delivered  up  to  be  can- 
celled, and  a  judgment  entered  up 
thereon  to  be  vacated.  Henry  v. 
Taylor,  T.  6  G.  it.  588 

APPOINTMENT. 
See  Power,  1 . 

ARBITRATION. 
See  Award. 

ARREST. 

See  Practice,  6. 

ARREST  OF  JUDGMENT. 
See  Pleading,  2. 
Practice,  8. 

ASSAULT. 
See  Costs,  5. 
Trespass,  5. 


ASSIGNEES. 
See^  Bankrupt. 

ASSUMPSIT. 

See  Agreement. 
Attorney,  2. 
Award,  2. 
Baron  and  Fehe. 
Pleading,  2,  4. 

1.  Where,  the  plaintiff  having  ver- 
bally agreed  with  /.  S,  for  the  pur- 
chase of   houses,    the   defendant 

'  agreed,  in  writing,  to  give  the 
plaintiff  40/.  for  his  bargain,  and 
the  conveyance  was  ai^rwards 
made  by  /.  S,  to  the  defendant's 
wife,  at  his  request: — Held,  that 
the  transfer  of  the  bargain  so  made 
by  the  plaintiff  with  /.  S,  was  a 
good  consideration  for  the  defend- 
ant's promise,  and  that  a  declaration 
in  astumpiii,  stating  the  considera- 
tion to  be,  that  the  plaintiff  would 
relinquish  the  bargain  to  the  de« 
fendant,  and  af!brd  him  an  oppor- 
tunity of  becoming  the  purchaser, 
and  that  he  liad  done  so,  was  suffi- 
cient:— Held^ihOf  that  the  convey- 
ance executed  to  the  defendant's 
wife,  as  his  nominee,  supported  an 
averment,  that  the  defendsuit  him- 
self became  the  purchaser.  Seaman 
V.  Price,  H58c6G.4.     Page  34 

2.  The  plaintiff,  the  defendant,  and 
one  /.  C,  being  jointly  concerned 
in  trade,  /.  C  consigning  goods  to 
the  defendant  to  sell  on  the  joint 
account,  the  profits  being  to  be 
divided  equally  between  them; 
bills  of  exchange  were  given  in 
payment  for  them  by  /.  &•  which 
were  drawn  by  him  on  the  plaintiff. 
The  latter  having  expressed  a  re- 
luctance to  accept  the  bills  without 
security,  the  defendant  undertook 
to  provide  for  them  when  at  matu- 
rity, out  of  the  proceeds  of  sales 
already  in  his  hands : — Held,  that 
the  plaintiff,  having  accepted  and 
paid  the  bills,  might  recover  against 
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ATTORNEY. 


AWARD, 


the  defendant  on  a  count  for  money 
had  and  received ;  although  he  had 
declared  specially  on  the  under- 

r  taking,  and  there  was  a  variance 
between  the  contract  alleged  and 
that  proved;  and  although  it  was 
objected  that  it  was  a. partnership 
transaction,  and  that  one  part- 
ner could  not  maintain  an  action 
against  another; — the  money  in  the 
defendant's  hands  becoming,  when 
the  bills  were  paid  by  the  plaintiff, 
separated  from  the  partnership 
account.  Coffey  v.  Brian,  E.  6  G. 
4.  ;         Page  34^1 

3.  The-  defendant  having  given  the 
plaintiff,  in  payment  for  goods, 
certain  bills  of  exchange  which 
were  afterwards  dishonoured,  the 
latter  sued  him  for  the  price  of  the 
goods: — Held,  that  the  plaintiff 
was  not  bound  to  produce  the  bills 
at  the  trial;  and  that  the  fact  of 
their  being  in  the  possession  of  his 
agent  at  the  time,  did  not  bar  his 
right  of  recovery.  Hadwen  v.  Men- 
dizahel,  T.  6  G.  4.  477 

ATTACHMENT. 

See  Award,  4. 

ATTORNEY. 

See  Practice,  7,  9.. 
Replevin,  d. 

1.  An  attorney's  cerdficate  having 
been,  by  his  agent's  mistake,  filed 
in  the  Court  of  King's  Bench,  in 
which  Court  he  had  not  been  ad- 
mitted, instead  of  this  Court;  and 
he,  being  sued  for  a  debt  in  an  in- 
ferior court,  sued  out  a  writ  of  pri- 
vilege:— The  Court  ordered  it  to 
be  quashed,  and  a  procedendo  to  be 
issued.  Nixon  v.  Hewitt,  E.  6 
G.  4.  *  270 

2*  In  an  action  brought  by  an  attor- 
ney against  two  defendants,  to  re- 
cover the  amount  of  his  bill  of 
costs,  it  appeared  that  he  was  em- 
ployed by  both,  in  the  first  in- 


stance, but  that  one  only  undertook 
to.  pay ;  and  the  jury  having  found 
tliat  the  latter  alone  was  liable,  and 
givien  a  verdict  for  the  defendants : — 
The  Court  refused  to  set  it  aside, 
or  grant  a  new  trial.  HelUngs  v; 
Gregory,  E.  6  G.  4.       Page  9S7 

S.  The  defendant's  attorney  entered 
into  the  usual  undertaking,  under 
a  judge's  order,  to  pay  the  plaintiff 
the  amount  of  his  debt  and  costs, 
on  the  proceedings  being  stayed; 
and  the  defendant  died  before  tax- 
ation : — Held,  that  the  attorney 
was  still  bound  to  perform  his  en- 
gagement HelUngs  v.  Janes,  E.  6 
G.  4.  S60 

4.  An  attorney,  without  being  duly 
authorized  by  the  tenant,  com- 
menced an  action  of  replevin  in  his 
name  against  his  landlord,  and  the 
tenant  idlowed  the  cause  to  be  tried, 
and,  having  obtained  a  verdict, 
caused  satisfaction  to  be  entered 
on  the  record,  the  attorney's  costs 
not  being  secured  or  paid: — ^Tbe 
Court  refused  to  vacate  the  entry, 
although  the  attorney  insisted  that 
it  was  made,  through  the  collusion 
of  the  plaintiff  and  defendant,  in 
order  to  deprive  him  of  his  costs. 
Abbott  V.  Rice,  T.  6  G.  4.       489 

AUTHORITY. 

See  Agent. 

AVOWRY. 
fS'ee  Replevin,  \,%. 

AWARD. 

See  Costs,  S. 
I .  A  verdict  was  taken  for  the  plain- 
tiff at  Nisi  Prius,  by  consent,  with 
leave  for  the  defendant  to  move  to 
set  it  aside;  a  rule  having  been 
obtained  accordingly,  the  Court 
ordered  the  verdict  to  stand,  and 
the  amount  of  damages  to  be  re- 
ferred to  an  arbitrator,  who  made 
his  award  in  vacation: — Held,  that 


AWARD. 


BAIL-BOND. 
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an  appliclition  to  set  aside  the 
award  must  be  made  within  the 
first  four  days  of  the  next  ensuing 
Term.  Thomp»on\.  Jennings,  H.  5 
&6a.  4.  Pa^ellO 

8.  The  plaintiff  declared  in  asnmpsit, 
that  certain  differences  had  arisen, 
and  a  certain  suit  was  pending  in 
Chancery,  in  which  the  plaintiff  and 
divers  other  persons,  mcluding  in- 
fants^ were  plaintiffs,  and  P.  K,, 
T.  B,y  since  deceased,  and  /.  R*, 
defendants;  and  that  it  was  ordered 
by  the  Vice-Chancellor,  with  the 
consent  of  the  attomies  of  the  par-' 
ties  in  the  suit,  that  the  several 
matters  in  question  in  the  suit,  and 
all  disputes  and  differences   then 
subsisting  between  certain  of  the 
plaintiffs,  and  P.  K.,  and  T.  B., 
since  deceased  (being   certain  of 
the  defendants),  should  be  referred 
to  the  arbitrament  of  W.  C,  who 
was  to  be  at  liberty  to  make  one  or 
more  award  or  awards  as  he  should 
think  fit;  and  that,  in  case  either  of 
the  parties  should  happen  to  die 
before  the  making  of  die  award, 
the  reference  was.  not  to  abate,  but 
the  executors  and  administrators  of 
the  party  so  dying  were  to  be  con- 
sidered and  taken  as  parties  to  the 
order  in  like  manner  as  their  testa- 
tor or  intestate;  that,  before  the 
making  of  the  award,  T.  B.  diedj 
and  the  arbitrator  afterwards  award- 
ed that  the  defendants,  executors  of 
T.  B.,  should,   on  &c.   pay  the 
plaintiff  2251  out  of  T.  B.'s  assets; 
by  reason  of  which,  the  defendants, 
as  executors,  became  liable  to  pay, 
and,  being  so  liable,  they,  executors 
as  aforesaid,  promised  to  pay: — 
Held,  on  special  demurrer,  that  the 
action  was  well  brought    against 
the  executors;   and   that  the  de- 
claration was  sufficient;  although 
it  was  objected, ^*^  that  the  pro- 
mise alleged  to  have  been  made  by 
the  defendants  was  a  personal  pro- 
mise, and  for  which  no  considera- 


tion was  stated;  secondly,  that  a 
sufficient  authority  to  refer  was  not 
shewn,  as  it  was  made  by  the  con- 
sent of  the  attornies  of  the  parties, 
some  of  whom  were  infants,  who 
could  not  appoint  an  attorney ;  and, 
lastly,  that  the  authority  to  refer 
was  revoked  by  the  death  of  T.  B» 
Dowse  Yj,  Cosce,  E,  6  &.  4.  - 

Page  272 

3.  Three  of  five  partners  signed  a 
submission  to  arbitration: — Held, 
that  it  did  not  bind  the  other  two 
who  had  not  signed,  although  the 
subject  matter  referred  arose  out  of 
the  business  of  the  firm;  it  not 
being  within  the  ordinary  course  of 
transactions  in  trade  between  part- 
ners. Steady.  Salt,  E,  6  O.  4.  989 

4.  Partiality  and  improper  conduct  in 
an  arbitrator  form  no  answer  to  a 
motion  for  an  attachment  for  not 
performing  an  award,  although 
they  may  aflbrd  ground  for  setting 
aside  the  award.  Brazier  v.  Bryant, 
T.  6  O.  4.  5S7 

BAIL. 

1.  The  time  for  justifying  bail  expir- 
ing on  a  dies  non,  the  Court  allow- 
ed them  to  justify  on  the  following 
day,  without  a  continuance  of  notice. 
Pratt  V.  Oddy,  H.5  8c6G.4.     95 

2.  The  Court  will  not  enlarge  the 
time  for  bail  to  render  their  prin- 
cipal, on  an  affidavit  that  he  is  ill, 
and  cannot  be  removed  without 
endangering  his  life.  Warrington 
V.  Sammell,  H.  5  &  6  G.  4.     170 

BAIL-BOND. 

1.  A  defendant  having  been  arrested 
by  the  initials  of  his  christian  name 
only,  and  having  signed  a  bail-bond 
in  like  manner: — The  Court  order- 
ed the  bail-bond  to  be  delivered  up 
to  be  cancelled,  and  a  common  ap- 
pearance entered ;  but  said,  that,  if 
a  party  sign  a  written  instrument 
by  his  initials  only,  and  refuse  to 
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give  his  fall  name  on  entering  into 
a  bail-bond,  the  Court  will  not  re- 
lieve him  on  motion.  Fi^rbrodh  v. 
SoUiers,  E.  6  G.  4.         Page  822 

BANKER.  ^ 

See  Bond. 

BANKRUPT. 
See  Set  OfF,  1. 

1.  Wherethedefendant,  byadeed,  in 
the  form  of  a  devise,  conveyed  cer-* 
tain  stock,  premises,  &c.,  to  ^.,  on 
condition  of  his  paying  certain  sums 
by  way  of  rent,  but  which,  in  fact, 
amounted  to  the  sum  for  which  the 
defendant  had  agreed  with  B>  to 
aeU  them  to  him,  and  1 0/.  per  cent, 
interest  for  the  time  allowed  on 
each  payment,  and  B,  was  let  into 
possession  of  the  premises,  and 
continued  therein  for  four  months, 
when  he  became  bankrupt: — Jleld, 
that  such  deed  was  usurious ;  and 
that  the  property  passed  to  the 
assignees  of  ^.,  under  the  statute 
o£  James f  notwi^tanding^.'s  hav- 
ing obtained  possession  under  the 
deed  by  means  of  fraud  and  misre- 
presentation as  to  his  circumstances. 
Sinclair  v.  Steavenson,  H.  5  ^  6, 
G.  4.  46 

2.  In  an  action  of  trespass,  by  a 
bankrupt  against  his  assignees,  it 
appeared  diat  the  plaintiff,  whilst  a 
prisoner  in  the  King's  Bench^  broke, 
the  rules  by  remaining  a  night  at 
his  house,  when  he  caused  his  shop 
to  be  shut  at  an  earlier  hour  than 
usual,  and  was  denied  to  the  clerk 
of  a  creditor.  This  was  the  only 
act,  of  bankruptcy  to  support  the 
commission.  It  was  left  to  the 
jury  to  say,  whether  the  shutting 
up  the  shop  at  an  earlier  hour  than 
usual  was  not  with  a  view  to  enable 
the  plaintiff  the  better  to  cause 
himself,  to  be  denied  to  his  credi- 
tors. The  jury  having  foun4  a 
verdiot    for  -the    assignees — The 


Court  refused  to  grant  a  new  trial, 
which  was  moved  for,  on  the  ground 
that  it  should  have  been  left  to  the 
jury  to  say,  whether,  the  plaintiff 
being  concealed  at  home  for  the 
night,  the  denial  was  not  made  in 
fear  of  a  discovery,  rather  ^faan  for 
the  pnrpose  of  avoiding  a  creditor. 
Hughes  V.  Gilmfln,  T.  6  G.  4. 

Page  480 

BARON  AND  FEME. 
See  DoWEa. 

1.  If  a  wife  leave  the  house  of  her 
husband  under  what  a  jury  shall 
esteem  a  reasonable  apprehension 
of  personal  violence,  the  husband 
is  liable  for  necessaries  subsequent- 
ly furnished  to  her.  HouUston  v. 
Smyth,  T.  6  G.  4.  482 

2,  The  defendant,  a  baker  and  con- 
fectioner, was  discharged  under  the 
Insolvent  Debtor's  Act,  and  the 
business,  during  bis  absence,  and 
after  his  return  from  imprison- 
ment, was  carried  on  by  his  wife, 
who  purchased  goods  in  her  own 
name.  The  wife  was  acknowledged 
by  the  landlord  as  tenant  of  the 
house  in  which  they  lived,  and 
was  rated  in  the  books  of  the 
parish  as  the  oc'cupier.  The  de- 
fendant was  aware  oft  and  assented 
to,  the  dealings  of  his  wife,  and, 
livir^  with  her,  partook  of  the 
proms  of  the  trade : — Held^  that  he 
was  liable  in  an  action  for  the  price 
of  the  goods,  notwithstanding  that 
the  invoices  were  made  out  in  the 
name  of  the  wife  alone,  she  being 
his  agent.  Petty  v.  Anderson,  7*.  6 
G.  4.  577 

BASTARDY-BOND. 

1.  The  putative  father  of  an  illegiti- 
roate  child  entered  into  a  bond, 
with  two  sureties,  to  the  church- 
wardens and  overseers  of  a  parish, 
to  indemnify  them  against  tne  ex- 
penses of  providmg  &r  the  child, 
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aod,  default  having  been  made  by 
the  father,  judgment  was  entered 
up  on  the  bond,  and  the  sureties 
were  afterwards  discharged  under 
the  Insolvent  Debtor's  Act: — Held^ 
that  they  were  still  liable  to  the 
churchwardens  and  overseers  for 
expenses  incurred  by  the  parish  in 
respect  of  the  child^  subsequently 
to  their  discharge.  Domes  v.  AmoU^ 
.  T.6G.  4.  Page  5S9 

BERWICK-UPON-TWEED. 
See  Practice,  d. 

BILIiS  OF  EXCHANGE. 

See  AsdmiPsiT,  9,  S, 
Insolvent  Dsbtor,  1. 
Partners,  2. 
1.  Presentment  of  a  bill  of  exchange 
at  the  house  of  a  tradesman  or 
merchant,  between  eight  and  nine 
in  the  evening: — Heldf  sufficient. 
Triggs  V.  Newnhamy  E,  6  Or.  4. 

249 

^.  The  defendant  having  given  the 

plaintiff,   in  payment  for  goods, 

certain  bills  of  exchange,   which 

were  afterwards  dishonoured,  the 

latter  sued  him  for  the  price  of  the 

goods: — Held,   that  the    plaintiff 

.     was  not  bound  to  produce  die  bills 

at  the  trial;  and  that  the  fact  of 

their  being  in  the  possession  of  his 

agent  at  the  time,  did  not  bar  his 

.  right  of  recovery.  Hadwen  v  Men-' 

dkzahe%  T.  6  G.  4.  477 

BOND, 
See  Bail-Bovb. 
Bastardt-Bond. 
Replevin- Bond. 
1.  J.  S,  having  an  account  with  the 
plaintifis,  bankers,  on  which  he  was 
mdebted  to  them  in  10,247/.  9«.  Id.^ 
tlie  defendant,  in  1822,  as  surety 
for  J.  S.,  executed  a  bond  to  se- 
cure the  payment,  to  the  plaintiffs, 
of  any  sums  which,  for  a  certain 


period,  they  might  advance  to  J.  S.^ 
not  exceeding  in  the  whole  5000/. ; 
and  it  was  agreed  that  that  bond 
was  not  to  affect  one  which  had 
been  given  by  /.  S,  to  the  plaintiffs 
in  1817;  but  the  defendant  had  no 
notice  of  the  existence  of  the  debt 
already  due  to  the  plaintiffs  from 
/•  S, — J,  S.  afterwards  became 
bankrupt,  And  was,  at  that  time, 
indebted  to  the  plaintiffs,  on  the 
old  and  new  accounts  generally,  in 
the  sum  of  10,732/.  U$.  lid. 
The  monies  he  had  paid  into  the 
plaintiffs'  bank  subsequently  to  the 
execution  of  .  the  first-mentjoned 
bond  exceeded  5000/. ;  but,  at  the 
time  of  paying  those  sums,  it  was 
not  agreed  that  they  should  be 
placed  to  his  credit  on  either  the 
old  or  the  new  account  exclusively ; 
>  and  /.  S.  saw  the  accounts  every 
fortnight,  receiving  the  vouchers 
half-yearly  :-"//^f/(/,  that  the  de- 
fendant was  liable  to  the  extent  of 
his  security  on  the  bond ;  and  that 
the  instrument  was  propeiiy  stamp- 
ed with  a  9/.  stamp.  Williams  v. 
RawUnsoHf  £.6  0.^    Page  862 

BROKER. 

See  Agent. 

Factor. 

1 .  The  plaintiffs  having  been  employ- 
ed by  the  defendant  to  seU  an 
estate  for  him,  and  being  unable  to 
do  so,  they^ applied  to  an. attorney, 
who  raised  a  sum  by  way  of  mort- 
gage, but  they  did  not  interfere  in 
the  negotiation  :-^/K9/d^  duit  as 
they  had  assisted  in  procuring  the 
loany  they  were  drivers  of  a  bargain 
within  the  statute  12  ^ime,  stat  2, 
c.  16,  8.  2,  and,  therefore,  only 
entitled  to  6s.  per  cent,  commis- 
sion. Pryee  v.  Wilkinson^  H,  6  ^ 
6  a.  4,  177 

2,  A.  B.  and  C.  Z>*  having  agreed  to 
purchase  cottons  on  their  joint  ac- 
count, A.  B,  directed  his  broker 
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to  buy  the  same.    The  purcha$e8 
having  been  aiade.  East  India  war- 
rants, or  orders  for  delivery,  were 
made  out  in  the  name  of  the  brok- 
ers, and  the  cottons  were  left  in 
their  possession,  as  the  brokers  of 
J,  B.    Immediately  after  the  pur- 
chase, C  D,  paid  A.  B.  one  half  of 
the  value  of  the  cotton.   When  half 
the  purchases  had  been  completed, 
the  brokers  were  apprized  of  the 
interest  that  C. /).  had  in  the  goods 
purchased.    A*  J?.,  after  diis,  di- 
rected the  brokers  to  procure  him 
a  loan  on  the  security  of  the  war- 
rants ;  and  E.  F.  advanced  money 
by  discounting  bills  drawn  by  A. 
B,  upon  the  brokers,  as  a  security 
for  which  the  whole  of  the  warrants 
were  deposited  with  E,  F,  by  the 
i>rokers.     While  they  were  so  de- 
posited, the  brokers  received  di- 
rections, both  from  A.  B.  and  C, 
Z).,  to  make  a  division  of  the  goods 
held  on  their  joint  account;  which 
they  did,  by  appropriating  specific 
warrants  to  each  party:  and  the 
division  was  approved  of  by  both. 
After  half  the  bills  had  been  paid, 
the  brokers  were  directed  by  A,  B. 
to  get  the  other  half  renewed,  which 
E.  F.  agreed  to  do,  and  accordingly 
discounted  fresh'  bills;    and  the 
brokers  then  left  in  the  hand  of  E, 
/*.  as  a  security  for  the  money  last 
advanced,  the  warrants  appropriat- 
ed to  C  D.,  E.  F,  not  then  know- 
ing that  C,  D,  had  any  interest  in 
them: — Held^  that,  by  the  division, 
the  original  lien  of  E,  F.  and  the 
partnership,  or  tenancy  in  common, 
of  A*  B,  and  C  />.  were  determin- 
ed; and  that,  diat  being  so,  the 
second  pledge  wta  the  pledge  of  a 
specific  chattel  belonging  to  C.  Z)., 
which  the  brokers  had  no  authority 
to  make;  and,  consequently,  that 
C.  D.  might  maintain  trover  against 
E*  F,   to  recover  the  goods  so 
pledged.  ffiUiams  v.  Barton,  T.  6 
G.  4.  Page  506 


CARRIER. 
1.  In  an  action  against  a  coadi-pro- 
prietor  for  the  loss  of  a  parcel,  in 
order  to  fix  the  plaintiff  with  the 
knowledge  of  a  general  notice,  by 
which  the  defendant  limited  his 
responsibility,  for  parceb  entrusted 
to  him,  to  5/.,  unless  entered  and 
paid  for  accordingly,  it  was  proved 
that  the  plaintiff  had  for  three  years 
taken  in  a  newspaper  in  which  the 
notice  was  advertised  every  week; 
and  the  jury  having  found  a  verdict 
for  the  i^intiff,  the  Court  refused 
to  grant  a  new  trial.  Rowley  v. 
Home,  E.  6  G.  4.  Page  247 

CERTIFICATE. 

See  AxTORNBY,  1, 

CHURCH-YARD. 

See  Tr£spa5s,  4. 

•  CODICIL. 
See  Devise. 
Will. 

GOODS  SOLD  AND  DE- 
LIVERED. 
See  Assumpsit,  3. 

COMMITMENT. 
See  Justice  of  the  Peace,  1. 

COMMON. 

1 .  In  an  action  of  replevin  for  taking 
the  pkintiff 's  cattle,  the  defendant 
avowed  under  a  grant  of  common 
of  pasture,  firom  l&e  lord  of  the 
manor  to  the  burgesses  of  the 
borough  of  A.\  and  the  plaintiff 
pleaded  in  bar^  that  the  corporation 
of  A.  had  been  accustomed  to  ap- 
point a  reasonable  and  proper  num- 
ber of  herds  for  (amongst  other 
things)  taking  care  of  the  cattle 
put  upon  the  common;  and  also  to 
appoint,  for  the  pains  of  each  such 
herd,  a  reasonable  and  proper 
number  of  stints  of  each  of  such 
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herds,  to  be  depastured  thereon : 
— Held^  sufficient  after  verdict; 
although  it  was  urged  that  the 
number  of  herds  and  stints,  and 
the  duties  required  from  the  herds, 
should  have  been  set  out  with  cer- 
tainty in  the  plea.  Elliott  v. 
Hardy,  E.  6  G.  4.         Page  347 

CONSCIENCE,  COURT  OF. 

See  Inferior  Court. 

CONSIDERATION. 

See  AOREEKENT,  2. 

Assumpsit. 
Frauds,  Statute  of. 

CONTRACT. 

See  Agreement. 
Assumpsit. 
Covenant. 

CONVICTION. 
iS'ee  Justice  of  the  Peace,  1. 
Trespass,  1,  2. 

CORN-FACTOR. 
See  Factor. 

COSTS. 

See  Attorney,  2,  3,  4. 
Practice,  7,  8,  9. 
1.  Where  a  plaintiff  was  nonsuited 
in  consequence  of  not  producing 
formal  proof  of  a  private  Act  of 
Parliament,  which  the  defendant's 
agents  had  previously  agreed  should 
be  dispensed  with,  and  the  plaintiff 
obtained  a  rule  to  set  aside  the  non- 
suit and  have  a  new  trial,  which 
was  afterwards  made  absolute,  but 
was  silent  as  to  costs,  and  the  de* 
fendant  obtamed  a  verdict  on  the 
second  trial : — Held,  that  the  costs 
of  the  application  for  a  new  trial, 
not  having  been  inserted  in  the 
rule,  were  to  be  considered  and 
taxed  as  costs  in  the  cause.  Trus- 
love  V.  Burton^  H.  5&eG.4.     96 


2.  Costs  of  a  judgment  as  in  case  of 
a  nonsuit,  entered  up  against  the 
plaintiff  after  his  becoming  bank- 
rupt, cannot  be  set  off  by  the  de- 
fendant against  the  costs  of  another 
action,  brought  against  him  by  the 
ass^ees,  for  the  same  cause. 
West  V.  Pryce,  H.  5  &  6  G.  i. 

Page  154 

3.  An  arbitrator,  to  whom  all  mat* 
ters  in  difference, between  the  plain- 
tiff and  defendants  were  referred, 
having  directed  a  verdict  to  be  en- 
tered for  the  plaintiff,  in  an  action 
of  trespass  brought  by  him  against 
the  defendants,  with  40^.  damages, 
and  found  Uiat  101/.  were  due  from 
the  former  to  the  latter,  for  goods 
sold ;  which  sum  he  directed  the 
plaintiff  to  pay  the  defendants 
within  two  months  next  after  the 
date  of  the  award;  and  the  plain* 
tiff's  costs  of  his  action  were  taxed 
at  102/.  I— Held,  that  the  defend- 
ants could  not  set  off  the  sum  di- 
rected to  be  paid  to  them  by  the 
plaintiff,  against  such  taxed  costs, 
the  time  allowed  for  the  payment 
of  such  sum  not  having  expired 
when  the  application  was  made. 
Yowig  V.  Gye,  H  5  &  6  G.  4. 

198 

4.  A  plaintiff,  who  has  obtained  a 
verdict  against  a  defendant,  is  en- 
titled to  his  full  costs,  although 
the  person  who  conducted  his  cause 
was  not  an  attorney.  Reader  v. 
Bloom,  E.6G.4.  261 

5.  To  a  declaration  in  trespass  for 
assaulting  the  j^aintiff,  beating  and 
kicking  him, and  tearing  his  clothes, 
the  defendant  pleaded  that  he  was 
not  guilty  of  the  said  supposed  aS" 
saults,  in  manner  and  form  as  the 
plaintiff  had  complained  against 
him.  The  jury  having  found  a 
verdict  for  the  plaintiff,  damages 
20s,  and  the  Judge  not  having  cer- 
tified :—^e/cf,  that  the  plaintiff 
was  entitled  to  no  more  costs  than 
damages,  as  the  plea  in  substance 
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denied  the  hditery  and  tearing  of 

the  clothes,  as  well  as  the  assaulL 

Weatheriil  v.  Howard,  T,  6  G.  4. 

Page  502 

6.  A  plaintiflT)  a  Scotchman^  not  ac- 
tually domiciled  in  this  country, 
but  only  occasionally  residing  here, 
is  bound  to  give  security  for  costs. 
Naylor  v.  Joseph,  T.  6  G.  4.  522 

7.  Where  there  had  been  three  trials, 
the  verdict  on, the  first  being  for 
the  plaintiif,  and  on  the  other  two 
for  the  defendant  (viz»  on  the  se- 
cond, by  reason  of  the  mis-direc- 
tion of  the  Judge,   and  on  the 

.  merits,  on  the  third);  and,  by  the 
rule  for  the  first  new  trial,  the  costs 
were  ordered  to  abide  the  event ; 
but  the  second  rule  was  silent  as 
to  cdsts : — The  Court  allowed  the 
defendant  to  take,  at  his  option, 
the  costs  either  of  the  first  or  of 
the  second  trial,  together  with 
those  of  the  last.  Body  v.  Esdaile, 
T.  6  G.  4.  569 

8.  The  Court  refused  to  order  the 
proceedings  on  a  writ  of  right  to 
be  stayed,  until  payment  by  the 
tenant  of  the  costs  of  a  former 
action  of  ejectment  between  the 
same  parties,  for  the  recovery  of 
the  same  premises.  Cha{/ield,  de- 
mandant; SotUer,  tenant;  T,  6  G. 
4.  572 

COURT  OF  CONSCIENCE. 

See  Ikfertob  Cocjet. 

COVENANT.  . 
1.  In  a  declaration  on  a  covenant  by 
the  vendee  to  pay  certain  annuities 
charged  on  land,  and  to  indemnify 
the  vendor  against  any  action,  suit, 
&c.,  in  respect  thereof — breach, 
for  non-payment  of  the  annuities, 
without  alleging  that  the  vendor 
was  thereby  damnified:  —  Held, 
good  on  demurrer,  the  former  co- 
venant not  being  restrained  or  qua« 


lified  by  the  latter.     Saward  v. 
Amtey,  H.  5&6  G.4.    Page  55 

DAMAGES. 
See  Replevin-Bomd,  2. 

DECLARATIONS. 
See  EviDBNCBy  1. 

DEED. 
See  Devisb. 
Fine. 

FORGEET. 

Ikspection  OF  Papers. 

Power. 

Power  oip  Attoiwet. 

1.  C.  and  H.  R.,  being  seised  in  f«e 
of  certain  estates,  by  indentures  of 
lease  and  release  of  the  1st  and  2d 
June,  1 750,  and  a  common  reco- 
very suffered  in  pursuance  thereof, 
settled  them  to  such  uses  as  C, 
H,  R.,  and  D,  his  wife,  and  ilf.fi., 
should,  by  their  joint  deed,  ext* 
oiited  in  the  presenee  of-  two  wk- 
nesses,  appoint;  and,  in  defiiiidt 
of  such  appointment,  as  to  pare,  to 
the  use  of  C.  for  life,  and  ftubJ49tt 
to  C.'b  life  estate  as  to  that  paort; 
and,  as  to  the  whole  of  the  re^ue^ 
in  default  of  appointment,  to  the 
use  of  H.  R.  in  fee.  By  inden- 
tures of  lease  and  releaae,  of  4^ 
Ist  and  2d  October,  \75l  (the  ex- 
ecution of  the  parties  to  the  release 
being  attested  by  three  witnesses), 
and  made  between  certain  peraotts 
therein  named  of  the  first  part; 
C,  H.  R.,  and  /).  his  wife,  and 
M,  R.,  of  the  second  part;  and  PT. 
M.,  J.  Z.,  R,  W.,  and  P.  W.,  of 
the  third  part;  C,  H,  R,,  and  D. 
his  wife,  did  grant,  bargin%  hU, 
release,  confirm,  direct,  Umit,  md 
appoint,  onto  fVtM.,  J.L.,R^  W., 
and  P.  W.,  in  their  actual'  posses- 
sion, being,  by  virtue  <lf  a  leflsefer 
a  year  made  to  them  by  the  said  C, 
H  R,,  and  2>.  his  wife,  and  M.  R,, 
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the  same  esUt^  before  mentioned, 
to  hold  to  them  the  said  W.  M.^ 
J,  Z;.,  R.  W.,  and  P.  W.,  in  fee, 
to  the  several  uses  therein  men- 
tioned and  set  forth : — Held^  that, 
under  the  deeds  of /ime ,  1 750,  and 
the  recovery  suffered  in  pursuance 
thereof,  and  the  deeds  of  October^ 
1751,  the  legal  fee  of  such  of  the 
estates  comprised  in  the  first-men- 
tioned  deeds  as  were  settled  and 
assured  by  the  last,  did  not  vest  in 
W.M.,  J.L.,  R.W.,  and  P.  W. 
Wynne  v.  GriffUh,  T.  6  O.  4. 

FageSn 

DEMURRER. 
See  Plsadino,  1,  4. 

DEVISE. 

Sise  Evidence. 
Will. 

1.  A  testatrix,  being  seised  of  one 
undivided  moiety  of  an  estate  in 
Surrey f  and  having  a  power  of  dis- 
posing of  the  other  moiety,  of 
which  power  she  was  the  creatrix, 
and  having  no  other  real  estate 
there,  devised  all  her  freehold 
estate  in  Surrey  to  her  nephew, 
«/•  i2.,  for  life,  on  condition  that, 
out  of  the  rents  thereof,  he  should, 
from  time  to  time,  keep  such  eeiate 
in  proper  and  tenantable  repair; 
and,  on  his  decease,  to  and  amongst 
his  children  equally,  at  21)  imd 
their  heirs,  as  tenants  in  common; 
and,  in  default  of  such  children, 
remainders  over  to  the  other  ne- 
phews and  nieces  of  the  tesu- 
tnx : — Held^  that  the  devise  was  a 
sufficient  execution  of  the  power, 
and  that  both  moieties  passed  under 
it  to  the  nephew ;  although  it  was 
objected  that  there  was  no  refer- 
ence to  the  power  in  the  will,  nor 
even  an  intent  manifested  by  the 
testatrix,  to  pass  the  lands  which 
were  the  subject  of  die  power. 

VOL.  X. 


Denn  d.  Nxmell  v.  Roake,  H.5  8c 
6(7.4.  Page?  lis 

2.  A.  (7.  devised  lands  to  her  niece 
(a  feme  covert),  for  life,  and  her 
issue,  remainder  over,  and  ap- 
pointed two  trustees  to  receive  the 
rents  and  keep  the  premises  in  re- 
pair, and  gave  them  power  to  dis- 
tnun,  and  grant  leases  for  a  limited 
period;  and  by  a  codicil  she  re- 
voked! the  devise  in  the  will,  the 
trustees  therein  named  having  died, 
and  devised  the  lands,  in  the  same 
manner,  to  three  oihee  trustees 
named  in  the  codicil : — Held,  that 
the  legal  estate  in  such  land  vested 
in  the  new  trustees.  Tenny  i.  Gibhs 
V.  Moody,  E.  6  G.  4.  252 

3.  A  testator  devised  all  his  real  and 
personal  estates  to  trustees,  and 
their  heirs,  upon  trust  to  pay  out 
of  the  rents  250/.  yearly,  towards 
the  maintenance  of  his  daughter, 
until  she  should  attain  21 ,  or  marry 
with  the  consent  of  the  trustees ; 
and  to  apply  so  much  of  the  resi- 
due of  the  rents,  &c.,  as  they  should 
think  necessary,  for  the  mainte- 
nance of  his  son,  until  he  should 
attain  21,  or  his  sister  should 
marry;  and  on  his  attaining  21, 
or  the  marriage  of  his  sister,  that 
the  trustees  should  raise  5,000/.,' 
by  mortgage,  sale,  &c.,  of  all  or 
any  part  of  the  testator's  messuages, 
&c.,  and  stand  possessed  there- 
of, upon  trust  to  pay  the  same, 
and  the  interest  thereon,  to  the 
daughter,  when  she  should  arrive 
at  21,  or  marry;  and,  subject  to 
the  payment  of  such  sum,  that  the 
trustees  should  stand  seised  of  the 
residue  of  the  testator's  property, 
in  trust  for  his  son,  until  he  should 
attain  21;  and  when  he  should 
have  attained  the  age  of  21,  then 
to  ike  ute  of,  and  in  irustfor,  the 
son,  his  heirs,  exeouiors,  aduKuus- 
trators,  as^  asugns,  for  ever ;  but, 
in  case'  the  son  should  not  live  to 
attain  21,  and  the  daughter  should 
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be  living  at  the  time  of  his  decease ; 
or,  in  case  the  son  should  liye'  to 
attain  21,  and  afterwards  die  with^ 
out  lawjul  issue,  then  the  testator 
devised  his  real  estates  to  the  use 
of  the  trustees,  until  the  daughter 
should  attain  21,  or  marry,  and 
then  to  the  use  of  his  daughter^  for 
life;  remainder  to  the  trustees  to 
support  contingent  remainders ; 
with  divers  remainders  over«  The 
son  and  daughter  both  attained  2 1 , 
but  the  ^,000/.  was  not  raised:— 
Held^  that  the  legal  estate  in  the 
real  estates  was  vested  in  the  trus- 
tees, and  would  continue  so  until 
the  5,000^.  was  raised,  as  direeted 
by  the  will ;  and  that  the  son  would 
have  taken  an  estate  in  fee  in  such 
estates,  with  an  executory  devise 
over,  in  the  event  of  his  dying 
without  issue  living  at  his  death, 
in  case  the  devise  to  him  had  been 
made  without  the  intervention  of 
trustees,  he  having  attained  the 
age  of  21.  Glover  v.  MonckUm^ 
T.  6  O.  4.  Page  453 

4.  The  testator,  by  his  wilL-^reciting 
that  he  was  seised  of  divers  free^ 
hold  messuages,  and  of  certain 
copyhold  lands,  in  the  parish  and 
manor  of  /.,  all  which  freehold  and 
copyhold  lands  were  subject  to  a 
mortgage  to  S*  /2.— devised  all 
and  every  his  several  freehold  and 
copyholdf  messuages,  &e.,  to  B.P. 
and  W.J.f  and  their  heirs,  upon 
trust,  for  certain  purposes  decbu-ed 
in  his  will;  and  he  gave  all  the 
rest  of  his  freehold,  copyhold,  and 
leasehold  estates,  and  all  his  per- 
sonalty, to  his  son  S,  P.  The  tes- 
tator, at  the  time  of  making  his 
will,  and  at  the  time  of  his  death, 
was  also  seised  in  fee  of  twenty- 
one  acres  of  land  in  /.,  lying  sepa- 
rate from,  and  unconnected  with, 
the  lands  mortgaged  to  S.  R,^  and 
not  included  in  £at  mortgage;  as 
well  as  of  leasehold  States  else- 
where ^—Atf^   that  the  twenty- 


one  acres  not  comprised  in  the 
mortgage,  passed  to  the  teataior's 
son  S.  P.,  under  tlie  residuary 
dauae.  PuUin  y.  PuUin,  T.  6  G. 
4.  Page^\ 

DOWER. 
1.  A  testator,  being  seised  in  lee, 
devised  to  his  son  W.  /*.,  and  his 
heirs,  for  ever,  all  his  houses  and 
lands,  charged  with  an  annuity  to 
the  testator^  wife,  for  life;  and  if 
W,  jP.  should  have  no  children, 
child,  or  issue,  the  said  estate,  on 
the  decease  of  W,  F.,  to  become 
the  property  of  the  heir  at  law, 
subject  to  such  legacies  as  W.  P. 
may  leave  by  will  to  any  of  the 
younger  branches  of  the  &mi]y. 
On  the  death  of  the  tesUtor,  FT.  P. 
took  possession  of  the  lands  devis- 
ed, and  died  without  issue,  leav- 
ing bb  widow  surviving,  who 
afterwards  intermarried  with  ano- 
ther:— Heldf  that  she  was  entitle 
to  dower  out  of  the  devised  premis- 
es, but  with  a  eesut  execuiio  dur- 
ing existing  outstanding  terms,  to 
which  they  were  subject.  Moody 
^  Wife  V.  King,  E.  6  G.  4.     ftSS 

EJECTMENT. 

1.  In  ejectment  to  recover  premises 
for  non-payment  of  rent,  a  vari- 
ance between  the  amount  of  rent 
stated  in  the  particulars  of  demand 
of  the  lesson  of  the  plaintiff,  and 
the  amount  ptoved  at  the  trial  to 
be  due: — Held,  to  be  immaterial. 
Tenny  d.  Gibbs  v.  Moody,  E.  6 
G.  4.  252 

2.  A  tenant  having  held  osrer  after 
the  expiration  of  his  term,  the 
landlord  took  (amongst  othei 
things)  severed  crc^  under  a  writ 
of  habere  facias  fossesnenem,  is- 
sued on  a  judgment  obt^ned 
against  the  former,  in  an  acdon 
of  ejectmeDt:«-The  Court  reused 
to  grant  a  rule  to  refer  it  to  the 

.  Protbonotary  to  ascertain  the  valae 


EVIDENCE. 


EVIDENCE. 


631 


of  such  crops,  or  to  order  the. 
landlord  to  pay  over  the  balance 
to  the  tenant,  after  deducting  the 
amount  of  rent  due.  Doe  d. 
Upton  V.  Wiiherwick,  E.  6  G.  4. 
Page  267 

3.  Service  of  a  declaration  in  eject- 
ment, oh  one  of  two  joint  tenants, 
is  good  service ;  but,  if  the  notice 
to  appear  be  addressed  to  one  only, 
by  name,  it  is  irregular,  and  will 
not  entitle  the  lessor  of  the  plain- 
tiff to  move  for  judgment  against 
the  casual  ejector.  Doe  d.  fVil- 
liamson  v.  Roe,  T,  6  6r.  4.      495 

4.  In  ejectment,  a  judgment  signed 
against  the  casual  ejector,  and  an 
execution  sued  out  thereon,  were 
withdrawn,  the  tenants  in  posses- 
sion giving  an  undertaking  to  ap- 
pear add  enter  into  the  common 
consent-rule,  to  plead  instanter, 
and  to  accept  short  notice  of  trial ; 
but  they  having  failed  to  comply  with 
such  undertaking,  and  having  of- 
fered no  defence  at  the  trial,  final 
judgment  was  signed  and  costs 
taxed,  when  the  lessor  of  the  plain- 
tiff was  served  with  a  rule  for  the 
allowance  of  a  writ  of  error: — 
The  Court,  notwithstandii^,  per- 
mitted him  to  sue  out  execution 
on  his  judgment  against  the  casual 
ejector.  Dob  d.  morgan  v.  Fiisby, 
T.  6  G.  4.  574 

ERROR,  WRIT  OF. 

See  Ejectment,  4. 
Pleading,  2,  3. 
Practice,  2, 12. 

ESTATE-TAIL. 
See  Devise, 

Limitation  ot  Estate. 

EVIDENCE. 
See  Carrier. 
iMctuismoN. 
Inspection  of  Papers. 
Trespass. 
1.  An  agent  or  servant  can  only  act 
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within  the  scope  of  his  autliority  : 
Therefore,  declarations  made  by 
him  as  to  a  particular  fact,  are  not 
admissible  in  evidence,  unless  they 
fall  within  the  nature  of  his  em* 
ployment  as  such  agent  or  servant. 
Schumack  v.  Lock,  H.  5  kQG.^. 
PageSd 

2.  Devise  to  R.  P.  of  "  all  that  my 
freehold  messuage,  &&,  sitaate, 
&c.,  wherein  R,  A  now  lives ;" 
and  to  /i.  P.  of  "  all  that  my  free- 
hold messuage,  &c.,  situate.  Sec, 
now  in  the  occupation  of  J.  E,** — 
A  coal-cellar  within  the  boundary 
of  the  premises  devised  to  J.  P., 
had  always  been  used  by  the  tes- 
tator, and  was,  at  the  time  of  the 
will,  in  the  occupation  of  R,  P.  ;-r- 
Heldf  that  evidence  of  such  occu- 
pation by  him  was  conclusive,  al- 
though it  was  proposed  to  shew 
that  the  cellar  was  situate  within 
the  boundary  line  of  the  house 
devised  to  A.  P. ;  and,  therefore, 
that  it  passed  to  R»  P.  under  the 
will.  Press  v.  Parker,  H.  5  8c  6 
O.  4.  158 

3.  The  Stat.  1  &  2  (7.  4,  c.  87,  does 
not  require  a  corn-factor,  under 
the  12th  section,  to  return  the 
name  of  the  person  to  whom  corn, 
when  sold,  is  actually  delivered. 
Where,  therefore,  corn-factors  re- 
turned the  name  of  T,  L.  as  a 
buyer  of  wheat,  and  afterwards 
paid  the  lastage  duty  on  the  deli- 
very of  the  quantity  returned  as 
soldtobim: — Held,  that  they  were 
-not  thereby  precluded  from  shew- 
ing, that,  although  the  corn  was 
sold  to  T,  L,,  it  was  delivered  to 
his  granary-keepers  on  the  condi- 
tion that  they  were  to  hold  it  for 
the  factors  until  T»L,  had  paid 
them  for  it.  Woodley  v.  Browne, 
ff.5&eG.4.  201 

4.  QtuBre,  whether  an  admission  by 
the  plaintiff's  counsel,  in  his  ad- 
dress to  the  jury  on  a  former  trial, 
that  part  of  his  client's  demand  had 
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been  satisfied,  be  receivable  in  evi- 
dence, if  his  client  were  in  Court 
and  heard  it,  and  made  no  objec- 
tion at  the  time?  Colledge  v. 
Horn,  E.  6  G.  4.  Page  481 

5.  In  Irover  against  the  sheriff  for 
taking  the  plaintiff's  goods,  under 
an  execution  against  a  third  per- 
son, the  officer  who  levied  was 
suhpwnaed,  but  not  with  a  duces 
tecum^  and,  when  called,  he  stated 
that  he  had  returned  the  warrant 
to  the  under-sheriff.  The  plaintiff 
had  also  served  the  attorney  (on 
die  record)  for  the  plaintiff  with  a 
Botice  to  produce  the  warrant;  and 
it  appeared  that  the  defendant  was 
in  office  at  the  time  it  woi  return'- 
ed:-^Heldf  that  the  notice  to  the 
defendant's  attorney  to  produce  the 
warrant,  was  equivalent  to  sub- 
j^oenahig  the  under-sheriff  to  pro* 
duceit,  and  entitled  the  phuntiff 
to  give  parol  evidence  of  its  con-* 
tentB«     TapUn  v.  Aity,  T.  6  G.  4« 
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EXECUTION. 
See  Ejectment,  2,  4. 
1.  The  plaintiff,  having  obtained  a 
verdict  against  the  defendant,  en* 
tered  up  judgbieitt, '  and  sued  out 
execution  against,  his  goods,^-the 
Court  refused  to  allow  the  sum 
levied  to  be  impounded  in  the  hands 
txf  the  sheriff,  until  an  action,  which 
the  ^feAdanc  had  commenced 
agftimt  the  piaimiff,  as  the  acceptor 
of  a  bill  of  exchange,  had  been  de- 
ftsrmined.  fVilUams  v.  Cooke,  E. 
^  G.  4.  S2l 

FACTOR* 

See  AotKt. 
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,h  Xba  suUiM  Ji  ap.2  (7.  4,  c,  87, 
do9«  not  require  a  corn-&ctor^  un- 
der the  l^tb  section,  to  return  the 

.  uatae  gi  the  p^»9ii  tp  ivjbom  corn, 
when  8old«  ia  actually  delivered. 


Where,  therefore,  com-frcfors  re- 
turned the  name  of  7.  £.  ais  a 
buyer  of  wheat,  and  afterwards 
paid  the  lasti^e  duty  on  the  deli- 
very of  the  quantity  returned  as 
sold  to  him:— £Mif,  tiud  they 
were  not  thereby  precluded  from 
shewing  that,  although  the  com 
was  sold  to  T.  £.,  it  was  delivered 
to  his  granary-keepers,  on  the  con- 
dition that  they  were  to  hold  it  for 
the  factors  until  T.  L,  had  paid 
them  for  it.  Woodley  r.  BHmme^ 
H.5&60.4.  Page  201 

FALSE  IMPRISONMENT. 
See  Amemdmskt,  1. 

Juaxxcs  OF  THE  Peacs,  1. 

nNb.^ 

See  Regovekt.. 

1 .  By  a  marriage-settlemei^t,  an  estate 
was  limited  to  the  use  of  the  hus- 
band, for  life,  remainder  fa  the  use 
of  the  wife,  for  life,  remiunder  to 
the  children  of  the  marriage; -and, 
ip  default  of  issue,  to  the  ose  of 
such  person  as  the  wif^'shotild  ap- 

'  pohit;  and,  for  defamt  bf  stidk  ap- 
pointment, to  the  use  of  the  right 
iMi^s  dftbe  stlH^krorcffl^.lnisbend 
and  wife,  for  ever;  with  power  to 
the  huaband  and  wife  to  cha^  the 
estate;  and  a  power  to'trustees,  in 
whom  the  legal  estate  was  rested, 
to  sell,  by  the  direction,  and  with 
the  approbation  of  the  husband  and 
wife,  or  the  survivor.  The  husband 
and  wife  borrowed  a  sum  of  money, 
by  way  of  annuity ;  created  a  term 
of  500  years;  and  levied  ^me  to 
G.,  in  fee,  vfiHx  a  deed  dedaring 
the  uses  to  be  "W  trust  to  aecore 
the  regular  payment  of  Ac  annuity, 
and  for  corroborating  and  stneugth- 
pning  the  said  term?'*— HeMi  that 
the  nne  did  not 'operate  *t6  extkk' 
guish  the  powet  Of  the  yfifs  to  con- 
sent to  a  sale  o!f  th^  settled  ^^tates, 
so  as  to  prevent'  aa  d3tenSit6  oP  die 


FRAUDS,  STATUTE  OF. 

iMMT^r  of  sale    by  the  trOstees. 
T^ell  Y.  Manh,  E.  5  G.  4. 

Page  S05 

FISHERY. 
See  Jusnci  of  the  Pxacx,  1. 

FORGERY, 
1«  A  power  of  attorney,  under  seal, 
for  transferring  government  atock, 
is  a  deed;  and  the  uttering  of  such 
an  instrument!  knowing  it  to  be 
forged,  is  a  capital  offence,  under 
the  statute  2  Geo.  2,  c.  25,  s.  1. 
The  King  v.  FauntUroy,  H.  5  &  $ 
O.  4.  Page  I 

FORFEITURE. 
See  Ej^tmsnt. 

FORMEDON,  WRIT  OF. 
1.  The  Court  allowed  the  demand- 
ant»  in  a  writ  offortnedon,  to  with-* 
draw  a  demurrer,  and  '^ply*  on 
payment  of  costs,  on  an  affidavit 
which  stated  that  his  title  had  but 
recently  accrued  to  him.  Chol^ 
meley  v.  PaxUm^  E.  6  O.  4.    246 

FRAUDS,  STATUTE  OF. 

See  Assumpsit,  1  • 
1.  Where  the  plaintiff,  having  ver- 
bally agreed  with  J,  S,  for  the  pur- 
chase of   houses,    the   defendant 
agreed,  in  writing,  to  give  the  plain- 
tiff 40/.  for  his  bargain,  and  the 
conveyance  was  aflerwards  made 
by  «/•  S,  to  the  defendant's  wife  at 
his  request : — Held,  that  the  trans- 
fer of  the  bargain  so  made  by  the 
..    plaintiff  with  /.  S,  was  a  good  con- 
sider^n  fpr  the  defendant's  pro- 
mise, and   that  a   declaration  in 
.anwnpsii^  suting  the  consideration 
,    to  be,  that  the  plaintiff  would  re- 
,    linquish  the  bargain  to  the  defend- 
.  ,  a^ty  laod  afford  him  an  opportunity 
.  .  of  becoming  the  purchaser,  and 


GUAEANTIE. 


6$S 


that  he  had  done  so,  was  suflScient : 
^-^Held  also,  that  the  conveyance 
executed  to  the  defendant's  wife, 
as  his  nominee,  supported  an  aver- 
ment that  the  defendant  himself 
became  the  purchaser.  Seaman  v. 
Price,  H,4tSc5  G.  4.  Page  34 
2.  The  defendants  signed,  and  ad- 
dressed to  the  plaintifis  the  follow- 
ing written  agreement,  viz. — "  We 
hereby  promise  that  your  drafl  on 
fV,  C,  Son,  4*  ^^*9  ^^^  A^  Messrs. 
Mastermans\  atsix  months,  due  on 
the  27th  Nov.  next,  shall  then  be 
paid  out  of  money  to  be  received 
from  St.  P}dlip's  Church,  say, 
amount  174/.  13*.  ^d.^^Held, 
that  this  was  not  an  undertaking  to 
bind  the  defendants  within  the 
statute  of  frauds,  as  no  considera- 
tion for  the  promise  appeared  on 
the  &ce  of  it.  Morley  v.  Boothhy, 
E.  6  G.  4.  395 

FRIENDLY  SOCIETY. 
See  Justice  of  the  Peace,  2. 

GOODS  SOLD  &  DELIVERED. 
See  Assumpsit^  3» 

6UARANTIE. 

See  FftAuns,  Statute  op. 

1.  A*  having  undertaken  to  complete 
the  carpenter's  work  in  a  bouse  of 
the  defendant,  and  to.  find  all  ma- 
terialsy  and  being  oijiaUe  to  procure 
timber  for  that  purpose,  it  was  sup- 
plied ^y  B»  on  the  following  under- 
taking being  signed  by  the  defend- 
ant:— "  I  agree  to  pay  B.  for  tim- 
ber to  a  holme  siruate,  &c.  ou]^  of 
the  money  that  I  have  to  p^  ^, 
provided  ^.'a  work  is  completed':" 
Held,  that  this  was  not  a  collateral, 
but  a  direct  undertaking  by  the 
defendaht  to  pay  upon  the  comple- 
tion of  the  Work,  and  that  it  was 
immaterial  wfiether  the  work  were 


654         INQUISITION. 


INSPECTION  OF  PAPERS. 


done  by  A.^  or  by  anotber  peraon. 

Dxxm  V.  HatJUUtf  H.6&eG.4. 

Page  4ft 

HUSBAND  AND  WIFE. 
See  Baron  akd  Fxux. 

INDICTMENT. 
See  Forge&t. 

INFANT. 
See  Award,  9. 

INFERIOR  COURT. 

See  AttorneTi  1. 

1 .  A  writ  of  accedas  ad  curiam  does 
not  lie  from  a  court  of  conscience 
to  a  superior  court  at  Weitmimter; 
and  where  such  writ  was  sued  out 
by  a  defendant,  to  remove  a  plaint 
from  the  Court  of  Requests  for  the  . 
manors  of  Sheffield  and  Ecctesall^ 
to  the  Court  of  Common  Pleaiy 
and  he  demanded  a  declaration  be- 
fore the  return  of  the  writ,  the 
Court  set  aside  the  proceedings, 
with  costs.  Bates  v.  Turner^  H.  5 
&6  G.4.  SSt 

2.  And  such  writ  was  set  aside,  on 
motion.  Tingle  v.  Roston^  H.  5  8c 
6  0.  4:  171 

INQUIRY,  WRIT  OF. 

See  Inquisitiok. 

INQUISITION. 

1.  On  motion  to  set  aside  an  inquisi- 
tion, taken  on  a  writ  of  inquiry 
before  the  under-sheriff,  for  exces- 
sive damages,  the  Court  will  not 
admit  minutes  of  what  passed  be- 
^  -e  the  under-sheriff  to  be  read, 
\mles8  verified  by  affidavit;  and 
such  motion  cannot  be  supported 
on   the   affidavits  of   the  parties 

.  themselves,  unless  corroborated  by 
others.  Laikbury  v.  BrowHf  H.  6 
&  6  6?.  4.  106 


INSOLVENT  DEBTOR. 

1.  An  insolvent  debtor  applied  for  his 
discharge  under  the  statue  1  Geo. 
4,  c.  1 19,  and  gave  a  creditor,  who 
threatened  to  oppose  him,  a  pro- 
missory note  for  the  amount  of  his 
debt,  and  he  accordingly  withdrew 
his  opposition,  and  the  insolvent, 
after  his  disclmrge,  waa  arrested  on 
the  note,  but  settled  the  action,  by 

Siving  a  warrant  of  attorney  for  the 
ebt  and  coats,  payable  by  instal- 
ments:— The  Court  set  aside  the 
warrant  of  att^Hrn^,  and  ordered  an 
instalment  paid  by  the  insolvent  to 
be  returned  to  him,  on  the  ground 
that  the  note  and  warrant  of  attor- 
ney were  contrary  to  the  policy  of 
the  statute,  and  operated  as  a  fraud 
on  the  other  creaitors.  Rogers  v. 
Kingston, H.5&6G.4.  Paffe  97 
2.  The  puutive  &ther  of  an  illegiti- 
mate child  entered  into  »  bond, 
with  two  sureties,  to  the  church- 
wardens and  overseers  of  a  parish, 
to  indemnify  them  anmst  Uie  ex- 
penses of  providing  for  the  chDd, 
and,  de&uft  having  been  made  by 
the  father,  judgment  waa  entered 
up  on  the  bond,  and  the  sureties 
were  afterwards  discharged  under 
the  Insolvent  Debtor's  Act : — Heid, 
that  they  were  still  liable  to  the 
churchwardens  and  overseers  for 
expenses  incurred  by  the  parish  in 
.respect  of  the  child,  subsequently 
to  die  dischajige.  Daviesy.AmoU^ 
T.  6  G.  4.  539 

INSPECTION  OF  PAPERS. 
I.  The  plaintiff  and  defendant  lieing 
about  to  enter  into  par^e^i^  to- 
gether, a  draft  of  an  agre^&tnent 
was  prepared  by  the  dc^ndant'a 
attorney,  which,  having  becfn  per- 
used and  apprdved  of  %  the  piain- 
tiff's  attorney,  was  engrossed,  and 
executed  by  the  defendant,  bntwas 
not  executed  by  the  plaintiff.  The 
plaintiff  i^^erwards  brought  an  ac- 


JUSTICE  OF  THE  PEACE. 


LIBEL 


t9o 


tim  tgainat  the  ctefendani  for  a 
breach  of  the  agreement  for  the 
partnership^  and  applied  for  leave 
to  inspect  and  copy  the  drafl  and 
deed : — The  Court  refused  the  ap- 
plication aa  to  the  deed,  on  the 
ground  that  the  plaintiff,  not  having 
executed,  had  no  interest  in  it;  but 
.  they  allowed  it  as  to  the  draft,  the 
plaintifT  havina  an  interest  in  that, 
and  the  defendant  holding  it  as  a 
trustee  for  hitn.  Raicliffe  v.  Bleatbyy 
T.  6  G.  4.  Page  523 

JOINT-TENANT. 
See  Bjbctmbkt,  S* 

JUSTICE  OF  THE  PEACE. 

1.  A  magistrate  is  bound  by  an  er- 
roneous commitment,  notwithstand- 
ing a  previous  regular  conviction : 
Where,  therefore,  a  warrant  of  com- 
mitment, under  the  statute  5  Geo, 
4,  c.  14,  for  fishing  in  a  private 
fishery,  did  not  state  that  the  of- 
fence was  committed  in  inclosed 
ground :-^Held^  to  be  bad;   and 

'  that  an  action  for  false  imprison- 
ment was  maintainable  against  the 
magistrate  issuing  it.  Wickes  v. 
Clutterbuck,  H.  5  8c  6  G.  ^.      63 

9.  Trespass  does  not  lie  against  a 
magistrate  for  any  thing  done  by 
him  in  the  disdiarge,  of  his  duty, 
unless  he  be  made  acquainted  with 
every  fact  necessary  to  enable  him 
to  determine,  when  called  on  to 
act.  Where,  therefore,  the  trea- 
surer of  a  benefit  society  brought 
such  action  against  a  magistrate, 
fi>r  issuing  a  warrant  of  distress 
against  him,  upon  a  previous  order 
of  two  magistrates,  for  the  relief  of 
a  member,  in  pui^uance  of  the  sta- 
tute 33  Geo.  3|  c.  54,  s.  15: — 
Held^  that  the  action  could  not  be 
maintained;  it  appearing  on  the 
face  of  the  order;  that  the  treasurer 
made  no  defence,  the  defendant's 
juriadiction  not  haviag  been  ques- 


liooed  At  the  time,  and  the  treasurer  * 
having  neglected  to  present  to  his 
notice  a  rule  of  the  society  which 
directed  all  disputes  between  its 
members  to  be  referred  to  arbi- 
tration; and  which  rule  was  con- 
firmed by  sect.  16  of  the  statute, 
whereby  the  award  was  made  con- 
clusive, without  being  subject  to 
the  control  of  the  magistrates. 
Pike  V.  Carter^  E.  6  G.  4. 

Page  376 

LANDLORD  AND  TENANT. 
1.  A  tenant  having  held  over  afler 
the  expiration  of  his  term,  the  land- 
lord took  (amongst  other  things) 
severed  crops,  under  a  writ  of 
habere  facias  possessionem,  issued 
on  a  judgment  obtained  against  the 
former  in  an  action  of  ejectment : — 
The  Court  refused  to  grant  a  rule 
to  refer  it .  to  the  Prothonotary  to 
ascertain  the  value  of  such  crops, 
or  to  order  the  landlord  to  pay 
over  the  balance  to  the  tenant  after 
deducting  the  amount  of  rent  due. 
Doe  d.  Upton  v.  Witlierwick,  E,  6 
0.  4.  267 

LIBEL. 
See  Slander. 
1  •  The  plaintiff,  a  surgeon,  and  pro- 
prietor of  a  medical  institution, 
'having  petitioned  the  House  of 
Commons  against  quacks  and  em- 
pirics, the  defendant,  the  proprie- 
tor of  a  periodical  publication,  in 
oomnenting  on,  and  criticising,  the 
plaintiff's  petition,  used  expres- 
sions chargmg  hhn  with  ignorance 
of  his  profeaston  generally,  and  of 
chemistry  itt  partteular#  The  plain- 
tiff sued  the  defendant,  and  de- 
clared against  him  for  libelling  him 
in  his  profession  of  a  surgeon ;  and 
the  jury  were  directed,  that,  if 
they  thought  the  writing  complain- 
ed of  to  be  BO  more  than  a  fair 
comment  on  the  petition,  it  was  no 


6M  LIMIT ATIOHS,  STAT.  OF. 


NEW  TEIMi. 


Ifbel;  aad  thai  tejr'were  to  con- 
sider whether  tbe  pabKeation  im- 
puted to  the  pkintiff  ignoiBMe  in 
his  protesaoa  of  a  surgeon,  -or 
merely  ignorance  of  chemistry;  and 
that^  if  they  thought  the  latter, 
their  verdiiBft  most  oe  for  the  de- 
fendant Thejury  having,  accord- 
iDg'yi  found  a  verdict  for  him,  the 
Court  granted  a  new  trial«  Dunne 
▼.  Anderion^  E.  6  G.  4.  PageWl 

LIEN. 

See  Broker. 

LIMITATION  OF  ESTATE. 

I.  By  ai^arriagostttlenienty  an  estate 

.  wao  limited  to  Uie  use  of  /.  6F.,  for 

fife,  retniHnder  to  the  use  of  the 

firtt'Son  of  /.  O.  iqMwi  A.  S,^  his 

intended  wife,  and,  for  defeult  of 

huok  issue,  to  the  use  of  the  second, 

tidrd,«nd  other  scbs  of V.  Q.  upon 

:  '>A*  A^'severaUy  ^  Buooessh^y, 

•  OS  they  shall  bd  in  seniority  of  age, 

•   «hd 'Of  4he  several  lmr$  male  of 

- '  tkei»  (Mvtoal  bodies;  fllnd,  forvde- 

'  foull  of  sudi  'issue,  then,  in  ease 

A,  S^  should  be  mcie^e  by  J.  G. 

/  at  tliie  dme  of  his  death,  to  thesse 

'    of  2VijP^  until  A^S.  should  bede- 

'    livered,  in  trust  for  aflelvbom  child 

:^  or.bbiMtebt  ond^io  ease  such  child 

.  -]orc]llld«eA'shoaldbea0Mior«dns, 

y  'toJtAMS<\ise'of  sushalter>bovft  son 

- '  («iid  bene  ^sremlly  And  successively 

i  '<«iis'they  should  -  be'  io  primty-  of 

>i  bivtb,  wid  the^iieirs  inide  of  the 

/'tloiAjrandbodliti  dfeocbiaA)sr4K)rn 

'    soft'ttid^eonSfS't^^-AM^  that  the  cld- 

'>M«6nMor /i0.,tii^  settlor^  took 

^'Witfesldte  tail  utidershe  (above  Kitiit- 

'  Utiotisi    ^tki^WBarmjgten^  H. 

LtMJtATTbiJS;  STATtJtE  bF.! 

K  La  etoSHtiiwil,  for. •goods  soldand 

. .  deli^eind,  Jheidefonoant.  pleadedi 

the  statute  of  limitations,  in  answer 


to  which,  A  letter  was  prodneed, 
addressed  by  the  defendttit  to  liie 
plaintiff's  attorney,  as  follows: — 
"  I  this  day  received  y^Kur'e  re- 
specting r.  C/s  (the  plaintiff's)  de- 
mand: it  is  not  a  just  one.  I  am 
ready  to  setde  the  account  when- 
ever T.  C.  (the  plaintiff)  thinks 
proper  to  meet  ne  on  tbe  business. 
I  i^m  not  in  bis  debt  90^.,  nor  any 
thing  like  it.  Shall  be  happy  to 
settle  the  diffirence  fay  his  meeting 
me  in  London^  or  at  my  bouse.  I 
shall  write  Mr.  C  (the  plaintiff)  on 
the  subject:"^ — Held,  suflBcient  to 
take  the  case  out  of  the  statute: 
and  Aat  the  judge  was  warranted 
in  telling  the  jury,' that,  after  the 
letter,  the  statute  was  out  of  the 
question.  Colledge  t.  Wbm,  B,  6 
O:  4.  Page  431 

MAGISTRATE. 
,  See  JusTicK  or  thb  P^ace.  .. 
Ta^ssPAsSy  1,  St. 

,      MALICIOUS  ABfiEST. 
See  havwiR  ov  vas  Case. 

MARRIAGE  SETTLEMENT. 

See  Limitation  ov  Estate, 

MEMORIAL. 
See  AninnTY. 

MONEY  HAD  AND  RECEIVED. 

See  AssuHPSiT,  2. 

NEW  TRIAL^ 

SeeBAM&iwrffit*  .     . 
CaA9^9H« 

Psj«OTiQJl« 
Sjuanpsiu   . 
1«  The  Court  will*  net  grant  a  new 
I     tnalontbsigroundof  attriflingin- 
accvsacy  of  the  judge  ta  hia  direc- 
tion toitbe. jury,  if  the  weBdkt  w^ 
pears  to  meet  the  justice  of  the 


PARTNERS. 


PLEADING. 


eS7 


etme.  Wiekes  ▼•  CluUerbmek,  H.  5 
&  6  G.  4.  Pt^e  6S 

OVERSEER  OP  THE  POOR. 
See  Basta&dt-Hond. 

PARSON. 
See  TiTBXs. 
TssspAM,  4. 

PARTNERS. 

See  Assumpsit,  2. 

i.  Three  of  five  partners  signed  a 
submission  to  arbitration: — Held^ 
that  it  did  not  bind  the  two  who 
had  not  signed,  although  the  sub* 
ject  matter  referred  arose  out  of 
the  business  of  the  firm;  it  not 
being  within  the  ordinary  course  of 
transactions  in  trade  between  part- 
ners. Stead r.  SaU,E.  6  G.  4.  389 

2.  The  plaintifFy  the  defendant,  and 
one  /.  C  being  jointly  concerned 
in  trade,  /.  C  consigning  goods  to 
the  defendant  to  seU  on  die  joint 
account;  the  profits  being  to  be 
divided  equaUy  between  them ; 
bills  of  exchange  were  given  in 
payment  fi>r  them  by  J.  C,  which 
were  drawn  by  him  on  the  plaintiff. 
The  latter  having  expressed  a  re- 
luctance to  accept  the  bills  without 
security,  the  defendant  undertook 
to  provide  for  them  when  at  matu- 
rity, out  of  the  proceeds  of  sales 
^Ifoady  in  kia  band«:*^£Mii,  that 
the  plaintiff,  having  accepted  and 
paid  the  bills,  might  recover  against 
the  defendant  on  a  count  for  money 
had  and  receivkl;  although  he  had 
declared  Specially  on  the  under- 
taking, and  there  was  a  variance 
between  the  contract  alleged  and 
that  proved;  and  although  it  was 

•  2^gad  that  it  was  a  partnership 
tralisactioii,  and  thai  oae  partner 
could  not  maintain  an  aetkn  against 
aiiodifir;-'«-4fae  money  in,  the  de- 


fendant's hands  becoming,  when 
the  bUls  were  paid  by  the  plaintifl^ 
separated  firom  the  partnership  ac- 
count. Coffey  ▼•  Brum^  E.  6  0. 4. 
Page  d41 

PLEADING. 

See  Action  on  the  Case,  1, 
Covenant. 
Replevin,  1,  2. 
Trespass,  S,  5. 

1.  Where  to  an  action  of  trespass 
and  false  imprisonment  against  A* 
and  B.f  they  pleaded  joinUy^  that, 
the  horse  of  A,  having  been  taken 
out  of  his  dose  without  his  con- 
sent, and  found  in  the  plaintiff's 
stable,  and  dbnt  ^.,  having  strong 
grounds  to  believe,  and  Mieving, 
that  the  horse  had  been  stolen  by 
the  plaintif!^  gave  charge  of  him  to 
j8.,  a  constable,  in  order  to  his 
being  taken  before  a  magistnate, 
and  that,  the  plaintiff  resisting  and 
assaulting  A*  and  J?»,  they  defend- 
ed themselves  and  took  him  to  a 
police  oflBce:— >/fe(i,  ill  on  demur- 
rer, it  affording  no  ground  of  justi- 
fieation  to  A. ;  and  that,  being  bad 
as  to  him,  it  was  bad  as  to  both  A. 
and  B.  Hedges  v.  Chafman^  H.  5 
&  6  G.  4.  14S 

S.  A  count  in  asmmpiU  stated,  that 
the  plaintiff,  at  the  request  of  the 
defendant,  had  retained  him  to  lay 
out  700^  in  the  purchase  C)f  an  an- 
nuity; th^  the  defendant  promised 
to  use  due  care  to  lay  out  the 
money  in  such  purchase,  the  pay- 
ment whereof  should  be  well  and 
suffidendy  secured;  that  the  plain- 
tiff, confiding  in  the  defendant's 
'  promise,  delivered  the  money  to 
him  for  that  purpose;  but  that 
he  advanced  it  on  a  bad  and 
insufficient  security; — Heldf  that, 
after  verdict,  it  mu«t  be  taken 
that  the  promise  was  made  in  con- 
sideration of  the  delivery  of  the 
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money,  wkich  wm  u  luflScient  con- 
Bideration ;  and  that,  eren  if  aucfa 
cohsfdei^tion  were  insufficiently 
stated,  no  objection  could  be  raised 
to  it,  either  in  arrest  of  jadgment, 
or  by  writ  of  error.  Whitehead  v. 
Greetham^  H.  5  &  6  O.  4. 

Page  183 

5.  It  is  no  ground  of  error,  to  entitle 
a  declaration  of  Michaelmas  Term, 
generally,  although  the  cause  of 
action  be  therein  alleged  to  have 
aecrned  on  th^  18th  November,  as 
the  whole  term  is  in  law  considered 
as  one  day,  and  the  declaration 
might  have  been  delivered  at  any 
time  within  the  Term.  Ruston  v. 
OmsUm,  H.5  9ceG.4.  194 

4.  The  plaintiff  declared  in  astttiimjft, 
that  oertaui  differences  had  ansen, 
and  a  certain  suit  was  pending  in 
Chancery,   in  which  the  plaintiff, 

•  attd  divers  other  persons,  including 
inAnts,  were  plaintiffs,  md  P,  K., 
T.  B.f  since  deoeteed,  and  V.  R,, 
defendants;  and  that  k  was  order- 

•  ed  by  the  Vice^hancellor,  with 
tlie  consent  of  the  attomies  of  the 
parties  in  the  iiuit»  that  the  several 

•  matters  in  question  in  Uie  suit, 
and  tSL  disputes  and  diflferences 

-  then  subsistmg  between  eertam  of 
the  plainti£&,  and  P.  JTi,  and  T.  B., 
since  deceased  (being  certain  of  the 
defendants),  shorid  be  referred  to 
the  arbitrament  of  W%  €•  who  was 
to  be  at  liberty  to  tnake  one  or 
more  award  or  awards  as  he  should 
think  fit,  andtfiat,  in  case  ettbo'  of ' 
the  parties  should  happen  to  die 
before  tike  making  of  tlie  award, 
the  refennce  was  not  to  abate,  but , 
the  «c6cators  and  administrators 
of  the  party  so  dying  were  to  be 
considered  nnd  taken  as  parties  to 
the  order,  io  like  manner  as  their 
testator  or  intestate;  diat,  before 
the  makkig  of  the  award,  T.  B. 
died,  and  the  arbitrator  afterwards 
awarded  that  thfe  defendaDta,  exe- 


euton  of  fl  B.,  sbovM^  on  ^c, 
pay  the  plaintiff  0;S5^  oiit  of  7*. 
B:9  asset*!  by  rtaiBon  of  which, 
•  the  defendsnts,  as  eKeeiKova,  be- 
came liable  to  pay,  and,  being  so 
liable,  they,  executors  as  aforesaid^ 
promised  to  ^vi^^Held^  on  spe- 
cial demurrer,  that  the  action  was 
well  brought  agaitist  the  executors; 
and  that  the  dedafation  was  suffi- 
cient ;*»altliough  it  was  objected, 
Jirst,  that  the  promise  idieged  to 
have  been  made  by  the  defendants 
was  a  personal  promise,  and  for 
which  no  consideration  was  stated; 
seeondfy,  that  a  sufficient  authority 
to  refer  was  not  shewn,  as  it  was 
made  by  the  consent  of  the  attor- 
ntes  of  the  parties,  some  of  whom 
were  infants,  who  could  not  appoint 
an  attorney ;  and,  lastly^  that  the 
authority  to  refer  was  revoked  by 
the  death  of  T.  B.  Dowse  v.  Coxe, 
E.eO.4.  Page  272 

PLEDGE. 

See  BuoKER,  2. 

POWER. 

1.  A  testalrixi  being  seised  of  one  an- 
dUvided-  moiety  of  sm  estate*  in 
Surrey  f  and  having  a  power  •f  dis- 
posing of  the  other  moiety,  of 
which  pdwer  she  was  tJie  ersatrix, 
and  having  nootber  real  estate  diere, 
devised  all  her  freehold  estate  in 
Suitrey  to  kmt  nephew  /.  it»,  for 

'  lifei  on  condition  that,  out  o^  the 
rents  thereof,  he  should,  from  lime 
to  time,  keep  such  estate  in  proper 
and  t^mahlable  impair;  aMd,  #o  his 
decease^  t<^  and  amongst  his  /chil- 
dcen  equally,  at  21^,  and  tbeir  heirs, 
as  tenants  in  common ;  and,  in  de- 
fault of  auch  children,  remainders 
over  to  the  other  nephews  and 
nieces  of  the  testatrix:— //e^  that 
the  devise  was  a  sufficient  execu- 
tion of  the  power,  and  that  both 
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txMittm  patted  under  k  to  the  ne- 
phew; although  it  waa  objected 
that  tbeie  was  no  reference  to  the 
power  in  the  will,  nor  even  an  in- 
tent  manifested  hj  the  testatrix,  to 
pass  the  lands  which  were  the  sub- 
ject of  the  power,  DennA^Nmcell 
v.R^ake,H.6&e0.4.  PageM5 

S.  By  a  marriage-settlement^  an  estate 
was  limked  to  the  use  of  the  hus- 
liand  for  life)  remainder  to  the  use 
of  the  wife  for  life-;  retnainder  to 

•  tlie  children  of  the  mainage;  and, 
in  default  of  issue^  to  the  use  of 
such  person  as  the  wife  should  ap- 
point; and,  for  default  of  such  ap- 
pointmentf  to  the  use  of  the  right 
heirs  of  the  survivor  of  the  hushed 
and  wifek  for  ever;  with  power  to 
the  husband  and  wife 'to  charge  the 
estate;  and  a  power  to  trastece,  in 
whom  the  legal  estate  was  vested, 
to  sell,  by  the  dh'eetion,  and  with 
the  approbation,  of  tbc'  husband 
and  wife,  or  the  survivor.  The 
husband  and  wife  borrowed  a  sum 
of  money,  by  way  of  annuity; 
created  a  term  of  500  years ;  and 
levied  a  fine  to  (?.y  in  fee,  with  a 
deed  declaring  the  uses  to  be  **  in 
trost  to  secure  the  tegufaur  payment 
of  the  annuity,  and  for  oorroborat- 
ing  and  strengthening  the  said 
term  t'^^^Held,  that  the  fine  did  not 
operate  to  extinguish  the  power  of 
the  wife  to  consent  to  a  sale  of  the 
settled  estates,  so  as  to  prevent  an 
exercise  of  the  power  of  sale  by  the 
trustees.  TyrrtU  v.  Marshy  E.  6 
G.  4.  S05 

POWER  OF  ATTORNEY. 

1;  A  "power  of  attorney,  under  seal, 
for  transferring  GovenAnent  stock, 
is  a  deed;  and  the  uttering  of  such 
an  instrument,  knowmg  it  to  be 
forged,  is  a  capital  offence,  under 
the  statute  ^  Oeo,  2,  c.  25,  s.  1. 
The  King  v.  Pauntleroy^  H.  S&S 
G.  4.  1 


PRACnCB. 

She  AwTiDAYjj  TO  jaoxj>  ix>  Bah:.. 
Amendment. 
Atto&ney. 

AWAAD. 

Bail. 

Bail-Bond. 

Costs, 

Ejectment. 
Execution* 

Fo&MEDON. 

iNrsnioa  Cou&t.  . 
Inquisition. 
New  Twal. 
Sheriff. 
Variance* 

1.  A  plahitiff  in  an  actk)nfi>r  shaider 
having  obtained  leave  to  amend  his 
declaration  by  adding  equate,  the 
defendant  pleaded  a  justification^ 
and  the  plaintiff  afterwBids  obmin- 
ed  a  fbfther  order  to  amend  by 
adding  other  eounCi,  and  the  de- 
fendant had  n  rule  to  plead  de 

'  mw>: — HM,  that  he  oould  not 
afterwards  apfdy  to  stvike  outcome 
of  the  counts  as  being  mmeesnary 
or'superfluous.  Tkomat  y.Jaoiton, 
H.  5  &  6  Q.  4.  152 

2.  It  is  no  ground  of  error  to  entitle 
a  declaration  of  Mkhtuhnm  Term 
generally,  although  the  cause  of 
actKNi  be  dierein  alleged  to  have 
accrued  on  the  Idth  JVeOffn6dr,  as 
the  whole  term  is,  in  lawy  consider- 
ed as  one  day,  and  the  deelaration 
mighl  bailee  been  deliveied  at  any 
time  within  the  Term.  Aistf^  v. 
Om$Umi  H.  5  6i  %  G,  4.  194 

9.  TheMayor/Baalilft,andBttffgtt8es, 
oiBemidk^^imc/t^TwBidh^i^ixi'' 

'  >  tilRrin  thesuit^'tfaewrie  wwpdimeted 

''  td  Uie  €eroaer,"who  iwas  e^otn  to 

be  one  of  the!  Burgesses*  :  it  being, 

however,  mere  sevvsceable  preeess, 

-  the  Court  refused  to  eel  ic  aside, 
akhouffh  it  mta  objected  that  it 
shoukThave  been  directed  to  elisors 
naaied'by>the  PtaodModlatyi  ^Ber^ 
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4.  On  Ml  affidttvit  of  debt,  sworn  be- 
fore, and  fifed  with,  the  filacer,  for 
MiddleenBf  a  capias  4td  responden- 
duhi  isaaed  to  the  sheriff  of  that 
county*  againat  the  defendaat«  who 
not  being  found  there,  ao  office 
copy  o£  £t  aflSdavk,  certified  bjp  the 
filacer  Ibr  Middlesex,  was  filed 
witb  the  filacer  for  YorkMrei  on 
which  «notber  vapias  wai  issued 
into  the  latter  county,  instead  of  a 
tet^ttitm ;  whereupon  the  defendant 
was  arrested: — Held^  that  this  was 
irregular, -As  i,  fi*d0li  affidavit  should 
have  beite  swbni'  before  the  filacer 
for  Yw^csbkrcki  BwnMk  v.  Whom- 
mf€U^E.6  0*4.  818 

B^  The  plainHifl^  having  obtained  a 
verdict  against  the  deiendaAt,  .en- 
tered up  judgment,  and  sued  out 
exeoutiiMi  against  his  goods  h-«*The 
Court  refilled  to  allow  the  sum 
levied/  to  he  impounded .  in  >the 
hands  of  the  sheriff  vMik  ait  action 
which  the  diifisndanthad  comntene- 
od  against  the  fdainiiff  as  the  ac- 
ceptor of  a  Uil  of  exchange^  -bad 

•  >  bden.'^tesmined.  .  Willimfr  v. 

4^  A  deMdant  having  been  arr«4ted 
by.  the 'tnitiids  .ef  his  Christian 

• '  BUMu  UDly,  .and  .haViilg  aigpue^  a 
batl-boBd  in  like  inanaer>-<^The 
Court  ordered,  ifaci  baB-bood  to  be 
ddlivensd  up  to  be  canceUed*  and 
a  fuwuwn  apptauance.  enterfd ; 
bnt'^aid^  that,  if « a  .party  aiggi  a 

'  'written  iaslrnuvsnt  by  h^  .initials 
•onl^j  and  Tefose  to  gKve  liia  full 
mUB^  On  eilteaing'tntoa  bail-bond, 
she  CouitiwiU^uot  relieve  him  on 

.    motiuiK    \FahriTCdh.  v^i  SMiiers, 

7«  TheddfeBiautfs^ttomegr  ebtiHred 
*    ints^tlse  usual  iftidertdking;  under 
a  Judge'a«f>rdfir,.  to^pay  t^  i plain- 
tiff the  amount-  of  bk  debt  and 
ooat%  oa  the  .proceedings  heiqg 

•  stayod^  «^  ^^.  defiwdant  died 


befor^.timaltQ»  s— ifW^.^hat.  the 
attorney  was  still,  bound  to  per- ' 
.    focmbiaeogivtemeot.    figU^ngs'^, 
.  Jonesi  E.^  Q.^  ,360 

8i  An  aotiou  .cannot  be  mainlined 
jointly  k9  tWQ.pUmti0^,  whfuna  the 
wrong  done  to,  on?  ia  oo  wrong 
..  dooe.tothq^otb^r..    Wherft,  there- 
.  fore,  aA  ac^n  waa.brougbt^  and 
.  >  a  verdict  obtainedi  hy.^wp  plain- 
tifis  against  a  defendant,  for  a>;na- 
lieious  arvest,,tbe  4f}^l»¥atipn  al- 
l^Qgi  hy.  way  p{'  specijd,  damage, 
tjie  fa^  Aippri8Qpm«n|\pf  pqxh,  as 
well  as  the  expenses  incurred  by 
them: — Th?  (^^onrtr  ^^rdered    the 
jtidgn^ent  tp  ^e  arrestl^-T^^ut,  the 
jury  having,  by  their  verdict,  con- 
fined Ehe^amsgetf-tOitba/Bicpenses 
which  theiphiiiitiSs  had  be^njointly 
put  to  in  procuring  their  liberty, 
the  Court  ocdo^ed  tie  poftea  to  be 
amended^   Bwnruii  ^i.C^UmM^  fi. 
.  fie.,»,  .     .     ^Pag^MG 

9-  A&  attorney,  without  being  4uly 
au&orised  •  by  .tha  teoant,  com- 
menced aa  action  of  .r^^i%  in 
his  name^  against  his  ImdUn^pjod 
the  tertftttt  allowifd  tb^.caMfc^^^  be 
:  tried,  audi;  having  o|Mi\ed  ,a  wer- 
dict,  caliaed  salwfiMtMm  M>  boien- 
teaed  on  the  ^acairdi  rtw^-imofwy's 
Qoaia  natbeing^sQcwr^  oir  iiaiA:— 
'..  The  Gooni.  ra&sed  ta  vfkcatorthe 
I  etKbryy  .slthough  tbS'atlQnMry.-  in- 
sisted that  it  wm.Vade^  thimigh 
theifottuatoft  of  ibe  pliiintiff-and 
defendant,  in  order  to  jdefaave  j^im 
of  his  costs*  ^hbm  v^  Sifie^r  T. 
©ft  4.    :     .     .  489 

10.  By  the  pcaatice  of  this  Courj;  a 
second  or  <|ii«Mi>bfti/fi^t)may  be 
tested  on,  And  issued  befgffe».<the 
mwlQ  4ie  ^bfl^t^  tbft  retivQ  /of  the 
first,  pi$)»rid^  there  be  j^^en  days 
l^twe^it  Uie  icskf'  of,  tbe^  first  writ 
and  the  retvrn  .of  .tb^  saoond* 
Sundafi  .ttnl9flS;it  bethelast  dayt 
is  jreofconed.  aft  oqe  of  the  Jimr 
whfqh  HHis^  elapse  between  .tho  re- 
turn of  the  se<)ond  wrii^  ,a^  the 


RECOVERY. 

dny  of  signing  Jo^niMit. '  €(hnhe 
y.CutiilU  T.BG.4.  ^534 

11.  The  Court  re{Vi«dd  to  order  the 
proceedings  on  a  vnk  of  right  to 
be  stayed,  ttfrtil  |>ajhment,  by  the 
tenant,  of  the  costs  of  a  fbrtner 
action  of.  ejecttnem,  between  the 
same  parties,  for  the  rceovery  of 
the  same  premises.    ChatfiMy'de" 

'  TdaAdAnii  Smter^ttrAnt;  T.^G. 
4.  Fage67% 

1«.  The  Court,  oh  motion,  will  not 
set  aside  the  ^o^a&6e  of  a  writ  of 
error.  Jimeit.  Dt  hisk,  T,  d  C; 

'4.  ;         ^17 

PftlSOTNEK. 

See  Insolvent  Debtor. 

PROMISSORY  *IOTE. 
See  tvmtf^m  Bhbtob^  1 . 

RECOVERY. 

V*  The  Court  permiUed  a  fine  and 
recovery  to  be  amended,  by»in- 
Be^tlg  the  worda  **  upon  Treni^' 
after  those  of*  the^^atiih  of  Stake," 

'  ofi  ftfRdavrts  SUting  that  the  pro- 

■  p^ty  itttJttided  to  be  «oiwr«ycd,  Was 
sRmite  in  the  paridi  of  ^Sto^  upon 
flfVewf,  and  that  thire  was  no  'pa- 

-    Tiftt  ifa  the'eounly  callwk  <*  StiAe;' 

* '.  but  Hierely  a  hamlet  rf  Aat  name, 
lb  f^teh^the  partka  had  no  pro- 

:    'perty.'  iShillil,'dem^dant;  StocU 

'  rkh;  teAilnt  ^  -tlw*-*^— ,  vowhee ; 
J7.  d&6(9.4.  109 

i«.  In  a  ttsc^veify,  -the  puopwrty  was 
destft^b^  is*  k  *«  moiety  of  the 
vicarikge',  l^.^'^and^m  thede^  to 

'     lead  the  uses,  as  a  "  moiety  d/the 

iktfwwijon  bf  the  vicatnge,  flko.  :"-i- 

•  The  Couft  allowed  the  iPefewwy  to 

'  be  Wriettd^  by  inberting  the  W<*d8 

'  •"oflihto  advoWsbn,*'  befbre  ^  of 

tlie  vi<Nlrage*,^'  tftid/  the  d^d'  to 

'  leAd  «heiisd^'hAvihg  been  loiit^the 
Seeondaty  i^eadaho'  desoi^tptiotf:  of 
the  pirert&ett^  from  the  emrolni^nt 
6f  tfti^h'^eed.  >  Xinjgt  damahdttit; 
S^kt^jOitfd,'  ^mntiG9^^  wu- 
chee?  «i6  6.4.-     «'  '        «51 
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8.  The  Go«H  will  not  idlow  k  reco- 
very to  be'  amended  by  inserting 
the  word^  *<  advowson  and  tithesi''^ 
although  the  deed  to  lead  the  ases 
contain  the  general  word  ^  here- 
ditamema,*'  whhdui)  ma-  affidavit 
stacitig  hotrtibe  pyesenutioiwhave* 
gone  from  the  time  of  snffi^r  ing  the 
recovery,  and  by  whom  the  last 
was  made,  and  whether  prioi*  to 
or  sinee  Uie  recovery^  '  Hobnes^ 
demandant;  iS'tton,  tenant;  Fore^ 
fnant  vouchee;  ^T,  e€f,4h 

Fage^SS 

REi^BVIN.  '. 

K  III  TOplevili,  thedefendant  ftTO#ed 
for  rent  in  artear  £^i  a  dtRreUhig- 
house  with  the  appurtenances ;  and 
it  appeared  in  evidsncej  thai  the 
j^aintifF  merely  otscupied  the  tipper 
part  of  the  heiuse,  and  ihatithe 
shop  and.  yard  were  hi  the  eocu- 

Gtion  of  otfaerHenanteT— '/Md  to 
no  variance.    Page  v«  Okkckf 

E.ea.4.  £64 

fd,  in  an  aOtion  olTeplavitt  for  taking 
the  {Mneiff^ft  c^tti^,  the  defendant 
avowed  und^r  a  grantof  ooipamon 
of  pastiite,  firomtfae  kirdiof  .the 
manor,  to  the  hurge^ea  \«f -the 
borough  of  ^.;  and  -the  plaintV 
|deaded  iii  bar,  that  tihe  oorp6ra- 

'  tion  of  ;2fC  bad  bean  adonstonaed  to 
appoint  M' feaakihable  \tmd  pr&per 
fmmber  of  'htstdk,  for  (nmoigH 
other  tkmgt)  taking  km  of  the 
cattle  put  upon  the  eomnum;  -and 
abo  to  appoint,  for  the  paina  of 
each  anch  heydy  m  remsowMe  'and 
pronermindter^  of'Stfaita  off^each 
of  iuch  herds^  to>;be  'depasftnred 

* '  ther^oac'«*^ffe/d,  .Buffioieilt<'>lMfler 

'  vebdkt;/  altbo^^it  wa»  surged 

that  the  number  of  herds  ttid  stints^ 

!  and  th»  dttlio  i«i{iiared'frDtii'  the 
herds,  sbould  haire  beemiaetiout 
with  eertaintyin  the<pUa,  JtlHott 
V.  Hurdui  Ej  d'Q^  4^  047 

9*  An  attmey,  without  beii^  duly 
authoriaed  by  the  tenaati    com- 


Ut        SCIR6FACUS. 
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hieneed  an  action  of  ref^evin  in  hSa 
name  against  his  landlord,  and  the 
tenant  allovred  the  cause  to  be 
tried,  and,  havifig  obtained  a  ver-» 
diet,  caused  satisfactioB  to  be  en-* 
tered  ^n  the  reoord,  tbe- attorney's 
odBianot  beinr  seetired  or  paid:— 
The  Court  telused  to  vaeate  tlie 
entry,  although  the  attorney  in- 
sisted that  it  was  madoi  through 
the  collusiott  of  the  plaintiff  and 
defendant,  in  order  to.  deprive  him 
of  his  coats.  AbboU  t.  /{tee,  T. 
6  G.  4.  Page  489 

REPLEVIN-BOND. 

1.  The  plaintiiF  having  obtained  an 
execution,  warranted  by  a  regular 
judgment,  In  an  action  on  a  reple- 
vin-bond, the  Court  refused  to  set 
it  aside,  although  it  appeared  that 
the  bond  was  given  for  the  prose- 
cution of  a  prior  distress  which  had 
been  abandoned,  as  the  objection 
might  have  been  taken  at  an  ear- 
lier stage  of  the  proceedings.  Short 
V.  Huhhard,  H.  $  &  6  O.  4.^  107 

2.  tn  an  action  on  the  case  against 
the  sheriff^  for  taking  *  insumciervt 
sureties  in  replevin,  the  assignee 
of  the  replevin-bond  eannot  reco- 
ver, as  special  damage,  the  costs 
incurred  by  him  in  suing  the  sure- 
ties without  effect^  unless  notice  of 
his  intention  to  sue  them  had  been 
previously  given  to  the  sherigl 
Baker  v.  Garratt,  J?.  6  G.  4, 

■/  ,    .      .      .     .'     \         ?24 
RIGHT  OF  WAY- 
AfeTaxsMsa,  S. 

RIGHT,  WRIT  OF. 

5'e^ Practice,  U.  ' 

SALE. 

'../,SCIRB  FAJCIAS.V.-  '  ^ 
1 .  By  «he  pnaHatt  of  this'  CMiri,  a 


second,  or  aBoi  scire  facias  may 
be  tested  on,  and  issued  before, 
the  quarto  die  post  of  the  return  of 
the  first,  provided  there  be  Jifteen 
days  between  the  teste  of  the  first 
writ,  and  return  of  the  second. 
Amilajr,  unless  it  be  the  last  day, 
is  teckoned  as  ono  of  the  faw 
which  must  dapse  between  the  re- 
turn of  the  second  writ,  and  the 
day  of  signing  judgment.  Combe 
V.  CuttiU,  T.  6  G.  4.      Page  5S4 

SET-OFF. 

1.  Costs  of  a  judgment  as  in  case  of 
a  nonsuit  entered  up  against  the 
plaintiff  after  his  becoming  bank- 
rupt, cannot  be  set  off  by  the  de- 
fendant against  the  cost9  of  ano- 
ther action  brought  against  him  by 
thie  assignees  for  the  .^ame  cause. 
West  V.  Prifce^  Jt.  5  &  6  G.  it. 

154 

t.  An  arbitrator,  to  whmn  all  mat- 
ters in  difference  between  the  plain- 
tiff and  defendants  were  referred, 
having  directed  a  verdict  to  be  en- 

'  ttired  tor  the  plaintiff,,  in  an  aqtion 
of  trespass  brought  by  him  ag^unsjt 
the  defendants,  with  40^.  damageai, 
and  found  diat  101 1,  were  due  from 
the  former  to  the  latter,  for  goods 
sold,  which  sum  he  directed  the 
plaintiff  to  pay  the  defendants 
within  two  months  next  af^r  the 

;  date  of  the  awar^ ;  and  the  plain- 
tiff's costs  of  his  action  were  talced 
at  1021  :^ff eld,  th^t  the  ddknd- 
ants  could  not  set  off  the  sum  di- 
rected to  be  paid  to  thein  by  the 
plaintiff  against  such  taxed  cost«, 
the  time  allowed  for  the  payment 
of  such  sum  not  having  expired 
when  the  application  waa  made. 
toung  V.  Gye,  H.  6  Se  6  G,  4. 

.,  ..    ,,9HEB«rK,  .       ... 

1.  •  IPa  writ  o£Ji./d.  be  not'drfrrerda 
td'the  sheriff  for  th6  purpose  of 
tscecutioti,  and  the  gooda  of  die 


SHERIFF* 

party  against,  whom  it  issued  be 
takeo  under  a  second  writ,  the 
sheriff  may  retura  nulla  bona  tjQ 
the  first.  Where,  thereforet  the 
plaintiff's  attorney  inclosed  a  wri^ 
oifinfa.  to  the  sheriff's jofficer  io 
a  letter,  and  told  him  that  he  might 
with  safety  put  the  defendant's 
mother,  or  any  one  else,  in  pos- 
session of  the  defendant's  gooda; 
and  the  officer  acted  accordingly, 
and  left  his  warrant  in  the  charge 
of  one  of  the  defendant's  shopmen, 
and  the  business  was  transacted  as 
usual  for  nearly  three  months  from 
the  time  the  warrant  was  left ;  and 
the  shopman  accounted  to  the  of- 
ficer for  the  monies  received,  who 
paid  thetn  over  to  the  sheriff;  tli6 
defendant  having  become  banlc- 
rupt,  his  assignees  indemnified  the 
sheriff  in  returning  nulla  bona  to 
the  writ  issued  previously  to  the 
bankruptcy : — In  an  action  against 
the  sheriff  for  a  false  r6tum,  the 
jury  having  found  that  the  writ 
was  sued  out  fbr  the  purpose  of 
protecting  the  property  of  the 
party  against  the  creditors,  the 
Court  refused  to  grant  a  newt^iah 
on  the  ground  that  the  plaintiff  had 
not  made  out  the  allegation  in  her 
declaration,  that  the  writ  was  de- 
livered to  the  sheriff  to  be  execut- 
ed in  due  form  of  kw.  Doker  ▼. 
Hosier,  H.  5  &  6  Q.  ^. 

Page  %10 

2.  The  plaintiff  having^  obtained  a 
verdict  against  the  defendant,  en- 
tered up  judgment,  and  sued  out 
execution  against  his  goods: — ^The 
Court  reftised  to  allow  the  sum 
levied  to  be  impounded  in  the 
hands  of  the  sheriff,  until  an  action, 
which  the  defendant  ha^  commenc- 
ed agairist^e  plaintiff,  as  the  ac- 
ceptor of  a  bill  of  exchange,  had 
been  determin^I  '  tFUliams  v. 
.Cooke,  E^eG.J^     .    ..,,  .S|l 

S.  In  an  action  on  the  case  miinat 
the  sheriflT,  for  takijo^  fflgg/fiyjeiU 


SJIANDBR. 
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sureties  in  replevin,  the  assigoee 
of  the  replevin -bond  cannot  reco- 
ver, as  special  damage,  the  costs 
incurred  by  him  in  suing  the  sure^ 
ties  without  effect,  unless  notice  of 

,  his  inteotioB  to  sue  them  had  been 
previously  given  to  the  sheriff. 
Baker  v.  GarraU,  E,  6  G.  4. 

Page  Si4 

4.  In  trover  against  the  sheriff  for 
taking  the  plaintifTs  goods,  under 
an  execution  against  a  third  per- 
son, the  officer  who  levied  was 
sul^pcBHoed,  but  not  with  a  duces 
tecum\  and,  when  called,  he  stated 
that  he  had  returned  the  warrant 
to  the  under-sheriff.  The  plaintiff 
had  also  served  the  attorney  (on 
the  record)  for  the  plaintiff  with  a 
notice  to  produce  the  warrant;  and 
it  appeared  that  the  defendant  was 
in  office  at  the  time  it  was  return- 
ed i-^Heldy  that  the  notice  to  the 
defendant's  attorney  to  produce  the 
warrant,  was  equivalent  to  sub- 
poenaing the  under-sheriff  to  pro« 
duce  it,  and  entitled  die  plaintiff 
to  give  parol  evidence  of  its  con- 
tents. TapUn  V.  Atty,  T.  6  0. 
4.  564 

SLANDER. 

See  LiBBL. 
1.  The  plaintiff  declared  that  he  was 
a  farmer  and  vendor  of  corn,  and 
that  the  defendant  said  of  him,  as 
such, — "You  ar^  a  rogue  and  ^ 
swindling  rascal  ryoudeliveried  me 
one  hundred  bushels  of  oats,  worse 
by  sixpence  et  bushel  <hsa  I  bar- 
gained for:"— Held,  actionable, 
without  proof  of  special  damage^ 
as  such  words  imputed  to  the  plain- 
tiff fraud  in  his  businefiHB  as  a  sellex 
of  corn.  Thomas  v.  Jackson,  E. 
6  G.  4.  .  .  425 

ft.  Where,  in  an  action  of  slander, 
,  for  giving  k  servant  d  felse  cha- 
I  racter,  a  rule  for  a  new  trial  was 
,  made  absOlule*,  andl^tlie'phiintiff 
had  leave  to  amend  Qne  of  tke 
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STATUTES. 


TRESPASS. 


counts  of  the  deolaratioif,  in  order 
that  the  words  charged  to  have 
been  spoken  might  be  made  to 
correspond  with  those  proved  at 
the  first  trial: — The  Court  allowed 
a  new  count  to  be  added»  to  enable 
the  parties  to  try  the  merits  at  the 
second  trial.  fFtfatt  v.  Cocks^  T. 
6  0.4i.  Page  504 

STAMPS. 
See  Bond. 

.      STATUTE  OF  FRAUDS. 
See  FjiAUDSy  Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  Limitations*  Statute  ov« 

STATUTES  CITED  OR  COM- 
MENTED  ON. 

James  1. 
ftU  c.  19.  S.U.    Bankrupt.        49 

William  8. 
8  &  9..  c.  11.  #.  8.     Bond — Sug- 
gestion of  Breaches.  549 

Anne, 
12.  Stat.  2.   c.  16.    s.  2.     Usury- 
Broker.  178 
George  1. 
8.  c.  22.  s.  1.     Forgery.  4 

George  2. 
2.  c.  25.  #.  1.     Forgery.  2 

4.  c.  fiS.  s.  4.    Landlord  and  Te^ 

nant— Rent.  255-7 

24.  c.  44.     Justice  of  Peace — Action, 

Notice  of.  88 

29.  c.  87.     Sheffield  Court  of  Re- 

quests.  82 

81.  c.  22.  8S.  77-8,     Forgery.     8-4 

George  8. 

4.  c.  25.     Bank  of  England.         18 

5.  c.   14.  #.  8.     Fishery — ^Convic- 
tion.  65 

xii.  c.  cviii.     Turnpike  Act    298-4 
17.  c.  26,  s,  6.    Annuity.  iH 


3$.  c.  54.  M.  15,  16.  Friendly  So- 
cieties. Page  379—880 

37»  c.  90.  #.  27.  Attorney — Certi. 
iicate.  272 

45.  c.  89.  e.  2.     Deed — ^Forgery.  8 

48.  c.  108.  Sheffield  Court  of  Re- 
quests. 32 

54.  c.  168.     Fower-^Attestation, 

133 

55.  c.  184.     Stamps— Bond.      865 

George  4. 
1.  c.  119.     Insolvent  Debtor.       98 

#.  10.     Insolvent.        546 

. 28.     Insolvent.        551 

1  8r  2.  c.  Ivi.    Turnpike  Act.     294 
1  &  2.    c.  87.    M.  12 — 83.      Corn- 
Factor.  202,  203 
3.  c.  23.     Justice  of  Peace — Con- 
viction. 888 

STRIKING  OUT  COUNTS. 
See  Practice,  1. 

SUBPCENA. 

See  Evidence,  5. 

SURETY. 

See  Bastarbt-Bond. 
Bond. 

TITHES. 
1.  An  agreement  by  a  clergyman,  Co 
take  tithes  of  wheat  by'  one  sheaf 
out  of  each  shock  of  ten,  progreft- 
sively,  viz,  the  first  sheaf  of  the 
first  shock,  the  second  of  the  se- 
cond, the  third  of  the  third,  and 
BO  on: — Held,  good.  Collier  v. 
Ja<iob,  E.  6  G.  4.  428 

TOLLS. 

See  Turnpike. 

TOMB-STONE. 
See  TRESPASS:,  4. 

TRESPASS. 

See  Bankrupt,  2. 

1.  A  magistrate  is  bound  by  an  erro- 


trespass; 
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neous  commitment,  notwithstand- 
ing a  previous  regular  conviction : 
miere,  therefore,  a  warrant  of 
commitment,  under  the  statute  5 
Geo.  4,  c.  14,  for  fishing  in  a  pri- 
vate fishery,  did  not  state  that  the 
ofience  waa  committed  in  inclosed 
ground: — Held^  to  be  bad;  and 
that  an  action  for  fislse  imprison- 
ment was  maintainable  against  the 
magistrate  issuing  it  Wichee  v* 
Chaterbuck,  H.  5  8c  6  G.  4. 

Page  63 

St.  Trespass  does  not  lie  against  a 
magistrate  for  any  thing  done  by 
him  in  the  discharge  of  his  duty, 

•  unless  he  be  made  acquainted  with 
every  fact  necessary  to  enable  him 
to  determine,  when  called  on  to 

.  act.  Where,  therefore,  the  trea- 
surer of  a  benefit  society  brought 
such  action  against  a  magistrate, 
for  issuing  a  warrant  of  distress 
against  him,  upon  a  previous  order 
of  two  magistrates  for  the  relief  of 
a  member,  in  pursuance  of  the 
statute  88  Geo.  3,  c.  54,  s.  15: — 
Heldf  that  the  action  could  not  be 
maintained;  it  appearing,  on  the 
face  of  the  order,  that  the  treasurer 
made  no  defence,  the  defendant's 
jurisdiction  not  having  been  ques- 
tioned at  the  time,^  and  the  trea- 
surer having  neglected  to  present 
to  his  notice  a  rule  of  the  society, 
which  directed  all  disputes  between 
its  members  to  be  referred  to  arbi- 
tration ;  and  which  rule  was  oon- 
firmed  by  sect.  16  of  the  statute, 
whereby  the  award  waa  made  con- 
clusive, without  being  subject  to 
the  control  of  the  magistrates. 
Pike  V.  Carter,  E.  6  G.  4.      876 

8.  In  trespass  for  breakiAg  and  en- 
tering the  plaintiff's  dose,  the  de- 
fendimt  pleaded  a  right  of  way 
granted  by  deed  to  the  persons 
under  whom  he  claimed,  but  which 
deed  he  averred  to  be  lost ;  the 
plaintiff  replied,  traversing  the 
grant  At  the  trial,  it  appear^  that  | 
roll*  X.  u 


the  right  had  been  frequently  dis- 
puted, and  the  judge  told  the 
Jury,  that,  if  they  thought  that  the 
defendant  had  uninterruptedly  en- 
joyed the  right  of  way  for  more  than 
twenty  years,  it  would  be  presump" 
tive  evidence  of  the  existence  of  a 
grant;  that,  if  they  thought  tliere 
had  been  a  deed  of  grant,,  they 
would  find  for  the  defendant;  but, 
if  they  thought  there  had  been  . 
none,  then  for  the  pl^tiff : — Held, 
that  such  direction  was  right. 
Li»eii  V.  WUson,  E.  6  (7.  4.  ^/ 
.  Page  4^ 

4*  Trespass  may  be  maintained  for 
taking  away  a  tomb>stone  from  a 
church-yard,  and  obliterating  an 
inscription  made  upon  it,  at  the 
suit  of  the  party  by  whom  it  is 
erected,  although  the  fireehold.of 
the  church-yard  is  in  the  parson; 
as  the  right  to  the  tomb-stone 
vests  in  the  person  who  erects  it,  or 
in  the  heirs  of  the  deceased  in 
whose  memory  it  is  set  up.  Spooner 
V.  Brewster,  T.  6  G.  4.  494 

5.  To  a  declaration  in  trespass  for 
assaulting  the  plainlaff,  beating  snd 
kicking  him,  and  tearinghis  clothes, 
the  defendant  pleaded  that  he  was 
not  gtiilty  of  the  said  supposed 
tusauUSf  in  manner  and  form  as  the 
plaintiffhad  complaikied  againsthim. 
The  jury  having  found  a  verdict  for 
the  plaintiff,  damages  20^.,  and  H\e 
judge  not  having  certified : — Held, 
that  the  plaintiff  was  entitled  tono  . 
mor6  costs  than  damages,  as  the 
plea  in  substance  denied  the  battery 
and  tearing  of  the  clothes,  as  well 
as  the  assault.  Weatherltl  v.  flow- 
ard,T.eG.4.  502 

TROt^R.  ' 
See  Bbok]$i^2. 

Sasit^V,  4s.     .    .   t 

TRUSTEES.  1 

See  Dkvisjt. 
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USURY. 


WILL. 


TURNPIKE. 
1.  By  a  turnpike  «ct  it  was  enacted 
(itOer  alia)f  **  that  a  tcM  of  nx*pence 
should  be  demanded  and  taJbefl,/or 
every  horse  drawing  any  'stage- 
coach, fVom  the  pereon  or  persons 
attending  iiie  eeLtne,"  A  subsequent 
dause  provided,  "  that,  if  any  per- 
son or  persons  should*  have  -paid 
the  toll  for  any  catde  or  carriage 
passing  through  the  gate,  the  same 
person  or  persons,  on  prodociag  a 
ticket,  should  be  permitted  to  pass 
*  ^and  repass  the  same  gate  with  the 
^^^Hldine  cattle  or  carriage^  toll-free, 
at  any  time  during  the  same  day." 
A  stage-coach,  drawn  by  four 
horses,  passed  through  and  paid 
toll;  in  the  evening  of  the  same 
day,  A  different  coach,  called  by  the 
same  name,  belonging  to  the  same 
proprietors,  and  drawn  by  the  same 
four  horses,  but  driven  by  a  d^Her" 
ent  coachman,  and  carrying  d^fisr^ 
eni  passengers  and  parcels  fbr  hire, 
passed  through  the  same  gate: — 
Heldt  thai  a  second  toll  was  not 
payable  in  respect  thereof.  Norrss 
V.  PoaU,  E.  6  O.  4.      Page  S9d 

UNDER-SHERIFF. 
See  EvmsNCE,  5. 

USURY. 
See  Bbokse,  1. 
1.  Where  the  defendant,  by  a  deed* 
in  the  form  of  a  demise,  conveyed 
certain  stock,  premises,  &c.  to  B.f 
on  condition  of  his  paying  certain 
sums  by  way  of  rent,  but  which  in 
fact  amounted  to  the  sum  for  which 
the  defendant  had  agreed  with  B. 
to  sell  them  to  him,  and  10^.  per 
cent,  interest  fbr  the  time  allowed 
on  each  payment,  and  B.  was  let 
into  possession  of  the  premises,  and 
continued  therein  for  four  months, 
when  he  became  bankrupt : — Heldt 
that  such  deed  was  usurious.  Sin' 
clair  V.  Steaven^on,  H*  5  &  9  O. 
4.  46 


VARIANCE. 

1.  In  geelttent  to  noover  [ 
fbr  non-payment  of  rent,  a  variance 
between  the  amount  of  rent  elated 
in  the  partiealars  of  demand  of  the 
lessors  of  the  phuniiflS  and  the 
amonnt  proved  at  the  trid  to  be 
dues — Heldf  to  be  immateria]. 
Tennf  d.  Oibbs  v.  iHbeify,  B.  6  Q. 
4.  Page  S52 

ft.  In  replevin,  the  dewudant  aw>wed 
for  rent  in  arrear  for  a  dwaHing- 
house  with  the  appurtenances;  and 
it  appeared  in  evidence  that  the 
plaintiflP  aserdy  ooeupied  the  upper 
part  of  the  house,  and  that  the 
shop  and  yard  were  in  the  oeeupa- 
tion  of  oUier  tenants  >—/reU,  to  be 
no  vsrianoe.  Page  v,  Ghmk^  E.  6 
6. 4.  S64 

WARRANT  OF  ATTORNEY. 

1.  An  insolvent  debtor  applied  for 
his  discharge  under  the  statute  1 
Geo.  4,  c.  11 9|  and  gave  a  creditor, 
who  threatened  to  oppose  him,  a 

Eromissory  note  for  the  amount  of 
is  debt,  and  he  accordindy  with- 
drew bis  opposition,  and  the  insol- 
vent, after  his  discharge,  was  ar- 
rested on  the  note,  but  settled  the 
action  by  giving  a  warrant  of  attor- 
ney, for  the  debt  and  costs,  pay- 
able by  instalments:— The  Court 
set  aside  the  warrant  of  attorney, 
and  ordered  an  instalment  paid  by 
die  insolvent  to  he  return^  to 
him,  on  the  ground  that  the  note 
and  warrant  of  attorney  were  con- 
trary to  the  policy  of  the  statute, 
and  operated  as  a  fraud  on  the 
other  creditors.  Rogers  v.  Emg- 
ston,  H.5&ea.4>.  97 

WAY,  RIGHT  OF. 
See  TRBssass,  d. 

WILL. 

See  DxvisE. 

I.  A  testator,  by  his  will,  duly  at- 


WILL. 
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tested,  after  devising  his  Clifton 
estate  to  his  son^  in  fee»  devised  all 
his  Orchard  estate  to  trustees 
(whom  he  nanoed  his  executors)* 
and  their  heirs,  directing  them  to 
sdl  it;  having  afterwards  sold  his 
CUfton  estate,  and  purchased  ano- 
ther called  AlUrton  Hall,  he,  hy  a 
codicil  written  on  the  back  of  the 
wiU,  attested  by  Iwo  witnesses  only, 
dhrected  that  die  money  obtained 
fiom  the  sale  of  the  CMan  estate 
flhonld  go  to  a  general  fund,  to  be 
divided  amongst  all  his  chfldren; 
and  also  that  AUerUm  Hall  should 
be  sold,  and  its  produce  applied  in 
like  manner;  and  he  appointed  his 
wife  an  executrix  jointly  with  those 
named  in  Uie  wiU.  By  a  second 
codicil,  also  attested  by  two  wit- 
nesses only,  he,  after  stating  that 
one  half  of  die  Orchard  estate  was 


sold,  and  giving  directions  as  to 
the  sale  of  the  other  half,  appointed 
new  execntors  in  lieu  of  those 
named  in  the  will;  subsequently, 
he  made  a  third  codicil,  duly  at- 
tested, by  which  he  merely  appoint- 
ed another  executor  in  the  room  of 
one  of  those  last  named;  all  the 
codicils  were  written  on  the.  bkck 
sheet  of  the  will*. — Held^  that  the 
ihWd  codicO  operated  as  a  republi- 
cation of  the  will,  and  of  the  second 
codicil;  and  that  ihe  legal  fee  in 
the  Allerton  estate  passed  by  the 
will,  so  republished,  to  the  trustees 
therein  named.  Guest  v.  WilUueyj 
E.  6  (7.  4.  Page  Z%S 

WRIT  OF  RIGHT. 
£'e«PaACTiCE,  11. 
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